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TO   THE   BENCH   AND   BAR. 


The  Reporter  in  issuing  the  Second  Volume  of  these  Reports,  feels  justified 
ia  tendering  an  apology  to  the  Bench  and  Bar,  for  the  imperfect  situation  cf  the 
first  yohime,  published  a  year  ago.  That  Book  coi.tains  many  errors,  chiefly 
in  regard  to  its  typography,  which,  in  consequence  of  ahsence,  oud  domestic  af- 
flictions at  the  time  of  its  publication ;  the  Reporter  could  personally  neither  oh- 
yiaie  or  remedy.  It  is  with  pleasure  announced,  that  a  second  editjon  is  in  a 
state  of  preparation,  and  will  soon  be  published,  improved  in  every  particular. 

It  is  believed  that  this  Volume,  however,  is  as  free  from  imperfection,  and  as 
correctly  executed,  as  Law  books  usually  are  ;  and  it  is  hoped,  will  authorise  the 
promise  of  still  further  improvement,  in  the  forth  coming  volumes. 

But  the  Reporter  is  not  satisfied,  but  that  he  owes  to  the  members  of  the  Bar 
some  excuse  for  the  appearance  of  the  arguments.  The  duties  of  the  Report* 
er  are  of  an  exceedingly  arduous  nature ;  and  certainly  do  not  permit  that  at* 
tentionto  the  arguments  of  coum-'Cl,  which  is  due  to  the  character  of  the  Bar. 
WhSc  the  publication  of  tha  entire  ai^uments  in  a  cause,  would  be  incompatible 
with  t!ie  design  of  a  book  of  Reports  :  it  cannot  be  cxpeciC  J  tliat  an  arbitrary 
selection,  from  a  few  unconnected  notes,  taken  in  the  hurry  of  debate  ;  would 
either  satisfy  the  profession  or  do  justice  to  the  Reporter.  It  is  therefore 
respectfully  urged  upon  the  members  of  the  Bar,  in  ail  cases  cf  sufficient  im- 
portance, to  furnish  their  positions  in  arguments^  stated  as  concisely  as  possible  ; 
and  thus  relieve  the  Reporter  from  the  labor  and  responsibility  of  preparing, 
vbat  the  Bar,  may  not  always  feel  disposed  to  acknowledge  as  legliimate. 
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JANUARY  TERM,  1835. 


SAWYER  versus  FITTS. 

Whether  itisorwft  discretionary  with  a  Court  to  compel  a  party  to  johi  in  a 
demurrer  to  evidence*^ Queers.  But,  on  demurrer  to  evidence,  the  party  must 
admit  the  facts  and  conclusions  which  may  be  t*ea8onabIy  inferred  therefrom, 
otherwise  the  adverse  party  is  not  bound  to  join  in  the  demurrer. 

In  an  acuon  of  trespass,  to  try  title,  a  verdict  for  plaintilT  that  he  recover  the  land 
"  and  one  moiety  of  the  mills"  sufficiently  certain. 

This  case  was  brought  into  this  Court  by  a  writ  of 
Brror  from  the  Circuit  Court  of  Bibb.  It  was  an  ac- 
tion of  trespass  to  try  title,  and  a  verdict  and  judg- 
ment were  had  in  favor  of  the  plaintiff  below.  The 
defendant  in  the  lower  Court  filed  a  demurr^  to  the 
evidence,  (which  was  mostly  circumstantial,)  but  re- 
fused to  admit  the  facts  and  circumstances  of  that  evi- 
dence. The  Court  below  refused  to  compel  a  joinder 
in  demtirr6r,  and  such  refusal  was  assigned  as  cause 
for  reversal  in  this  Court. 
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CASES  DETERMINED 


SAWYER  V8.  FITTS. 


Freeiman,  for  PiaiiitiiT  in  error. 

In  this  case  tlie  plaintiff  refused  to  join  in  dori:urrer 
to  the  evidence ;  and  the  Court  refiiJied  to  compel  the 
joinder.  The  bill  of  exceptions  shows  that  the  de- 
murrer embraced  all  the  written  testimony  in  the 
cause,  on  which  the  plaintiff  could  rely  for  title.  This 
was  trespass  to  try  title.  The  plaintiff  must  rely  on 
the  strength  of  his  ow^n  title  for  success ;  and  when 
his  whole  title  is  spread  before  the  Court,  is  he  not 
bound  to  join  in  demurrer  ?  The  Judge  says,  the  evi- 
dence was,  in  a  great  measure,  circumstantial,  and 
the  defendant  refused  to  admit  the  facts  that  might 
be  inferred  from  the  circumstances.  This  circumstan- 
tial evidence  could  not,  as  the  bill  of  exceptions  shows,, 
have  referred  to  the  title,  but  must  have  had  refer- 
ence to  the  amount  of  value,  and  the  like.  But  what 
fact  could  have  been  inferred  from  a  circumstance  ? 
It  is  from  facts  that  inferences  or  conclusions  may  bo 
drawn. 

* 

Stew^lRT,  contra. — ^Whether  a  party  shall  be  re- 
quired to  join  in  demurrer  to  evidence,  or  not,  is  with- 
in the  discretion  of  the  Court.  It  is  true,  the  Court 
fnay  compel  the  party  to  join  in  demurrer.  From 
the  very  nature  of  the  proceeding,  it  must  be  within 
the  discretion  of  the  Court.  The  revising  tribunal 
cannot  judge  of  the  circumstantiality  of  the  evidence, 
ajjd  whether  the  party  could  be  compelled  to  join  in 
demurrer  to  evidence  without  injury,  as  the  Court  be- 
low can. 

Freeman,  in  reply. — This  doctrine,  that  the  com- 
pelling of  a  party  to  join  ip  demurrer  is  exclusively 
within  the  discretion  of  the  Court,  I  have  found  in 
no  law  book,  except  in  an  opinion  of  one  of  the  Judgee 
of  our  Supreme  Court,  under  its  former  organization. 
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8AWYER  r*.    KITTS. 


I  contend  that  as  to  joinder  in  demurrer,  the  party 
requiring  such  joinder  has  rights,  and  that  the  Court 
may  err  in  disregarding  them.  It  appears  by  the  re- 
cord, that  the  defendant  below  moved  to  have  the 
whole  evidence  taken  doVn  and  put  in  the  demurrer; 
which  motion  was  not  granted. 

Br  Mr.  Justice  Saffold  : 

I'itts  brought  an  action  of  Trespass,  to  try  titles, 
against  the  plaintiflF  in  error.  The  subjects  of  contro- 
versy were,  the  south  half  of  a  certain  half  quarter 
section  of  land,  described  in  the  declaration,  contain- 
ing a  water  grist  and  saw  mill ;  all  of  which,  the  plain- 
tiff below,  alleged  to  be  his  property.  Plea,  general 
issue. 

On  trial,  Fitts  recovered,  by  verdict  and  the  judg- 
ment of  the  Court,  the  land  in  question,  "  and  one 
moiety  of  the  mills  sued  for,''  and  also,  damages  for 
the  detention. 

It  appears,  from  a  bill  of  exceptions  then  taken,  and 
in  the  language  thereof,  **  that  the  defendant  moved 
the  Court  to  appoint  some  person  to  take  down  the  evi- 
dence, as  the  defendant  intended  to  demur  to  the  same  > 
which  appointment  the  Court  declined  to  make.  Af- 
ter the  plaintiff's  evidence  was  gone  through,  the  de- 
fendant's counsel  drew  up  a  demurrer  to  the  evidence, 
and  presented  it  to  the  plaintiff's  counsel  for  a  joinder, 
but  which  was  refused.  The  Court  then  called  on  the 
defendant  to  introduce  his  testimony  to  the  jury, — 
which  he  declined.  The  Court  then  directed  the 
plaintiff^s  counsel  to  proceed  to  the  jury.  The  Court 
refused  to  compel  the  plaintiff  .to  join  Ln  demurrer,, 
because  the  evidence  was,  in  a  great  measuire,  cir- 
cumstantial, and  because  the  defendant  refused  to  ad- 
mit the  facts  which  might  be  reasonably  inferred  from 
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the  circumstances.  The  demurrer  set  forth  a  true 
copy  of  the  deed,  under  which  the  plaintiff  claimed  ti- 
tle, and  the  contents  of  another  instrument  of  writing 
relative  to  the  mills,  which  recited,  that  the  plaintiff 
and  defendant  were  jointly  interested  in  the  mills,  but 
which  instrument  had  been  destroyed  by  the  defendant. 
This  was  all  the  written  testimony,  and  there  was  no 
other  evidence  of  title,  nor  any  proof  of  trespass  on  the 
land,  except  an  ouster  from  the  mills." 

To  this  decision  of  the  Court,  the  defendant  excepted. 

The  assignments  of  error,  are, 

1.  The  refusal  of  the  Court  to  compel  the  plaintiff 
to  join  in  demurrer  to  the  evidence. 

2.  The  verdict  and  judgment  are  vague  and  insjuf- 
ficient. 

1 .  Whether,  in  a  case,  proper  for  a  demurrer  to  evi- 
dence, the  Court  has  a  discretion,  to  require  the  ad- 
verse party  to  join  in  it,  or  not,  is  a  question  on  which 
the  authorities  are  not  the  most  satisfactory  or  decisive. 
The  usual  practice,  however,  in  various  Courts  of  the 
highest  authority,  has  been,  to  allow  the  demurrer  ; 
and  it  has  often  been  considered  a  matter  of  right,  not 
of  discretion,  in  the  Court,  if  the  part}^  claiming  it 
comply  with  the  requisites  en  his  part :  but  it  is  clear 
that  neither  party  is  entitled  to  the  benefit  of  such  de- 
murrer, nor  can  the  Court  allow  it,  unless  the  party 
demurring  will  admit  the  truth  of  all  the  facts,  and 
every  conclusion  which  the  proposed  evidence  conduces 
to  prove,  and  this  to  be  entered  of  record — Gibson  Sf 
A  u  »i  te^  Johnson  vs.  Hunter^ 

*8H.  B1.187. 

1  Ph.  Ev.  235,  It  appears  from  the  authorities,  that  the  relevancy 
pi.&Ev.57i!of  the  evidence  to  the  issue,  is  the  only  matter  for  the 
determination  of  the  Court,  whether  it  be  demurred  to- 
or  submitted  to  the  jury,  and  that  all  testimony  is  rele- 
vanty  which  in  any  degree  conduces  to  prove  the  ma- 
terial facts. 
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Judge  GouW  has  considered  this  subject  very  fully.  ^  g^  ,j,  ^ 
He  maintains,  that  as  the  relevanqy  of  the  evidence  is  on  pi.  480,  'C 
the  only  point  of  which  the  Court  can  judge,  on  de- 
murrer, it  can  never  be  safe  for  a  party  to  demur  to 
evidence  which  is  clearly  relevant  to  the  whc^  issue : 
But  says,  "  Where  the  whole  evidence  exhibited  in 
support  of  the  affirmative  of  the  issue,  is  relevant  to 
a  part  only  of  the  issue,  it  may  be  safely  demurred 
to ;  because,  in  such  case,  the  evidence  could  not  war- 
rant a  finding  of  the  issue,  by  the  jury,  in  favor  of  the 
party  exhibiting  the  evidence."  He  admits,  that  it 
is  a  question  not  fully  settled,  in  the  older  books,  how. 
far  unwritlen  evidence  is  liable  to  be  demurred  to; 
but,  insists  that  where  all  the  evidence  in  support  of 
the  affirmative  of  the  i&sue,  is  written^  as  in  case  ci  a 
band^  as  evidence  of  a  debt,  or  of  a  deed  of  conveyance^ 
or  recordj  as  evidence  of  title,  to  land,  under  the  gene- 
ral issue,  all  the  authorities,  ancient  and  modem, 
agree,  that  the  defendant  may  demur  to  the  evidence  ;*•  ^  . 
and  that,  according  to  the  modern  doctrine,  evidence  183. 
of  amj  kind,  may  be  demurred  to,  under  the  restrio* 
tions  or  conditions  prescribed  by  the  rules  of  practice.*^ 
On  the  point  most  applicable  to  this  case, .  he  says :  i84. 
"  Where  the  evidence  is  circumstantial,  the  party  de- 
murring, must  distinctly  admit,  wjw?»  the  record^  every 
facty  and  every  conclusim,  which  the  evidence  con- 
duces to  prove — ^in  other  words,  every  fact  which  the 
jury  might  have  inferred  from  it ;  otherwise,  the  ad- 
.  verse  party  is  not  bound  to  join  in  the  demurrer :  be- 
cause, without  such  admissions,  the  weighty  as  well  as 
the  relevancy  of  the  evidence,  would  be  referred  to  the 
Court,  on  which  the  Court  can  pronounce  no  judg- 
ment."*^ He  adds,  "  If  a  party  offering  to  demur,  to 
evidence,  is  wrongfully  overruled  by  the  Court,  his  ^  gouM's  pl 
remedy  is,  by  biU  of  exceptions j  and  a  writ  of  erorr^- 
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i^Ootdd'8  p)  ^^^*^^^^  ^P^^  ^*"*  ^^^>  ^^  Young  vs.  Black,^  the  Su- 
491.— (Vide  9preme  Court  of  the  United  States  held  it  to  be  a  mat- 
Ab.BiiisofE.fer  of  discretion  with  the  Court  of  original  jurisdic- 
*7'c^di.M6  ^'^^  whether  to  compel  a  .party  to  join  in  demurrer 
to  evidence ;  and  that  it  ought  not  to  be  allowed  wher^ 
the  party  demurring  refuses  to  admit  all  the  facts 
which  the  evidence  legally  may  conduce  to  prove. 
That  Court  decKned  to  express  any  opinion,  whether 
a  refusal  to  compel  a  joinder,  could,  in  any  case,  be 
<imgnedfor  error :  though  it  was  declared  to  be  a  sub- 
ject within  the  discretion  of  the  Court,  to  which  the 
apphca4}ion  was  made,  the  understanding  was  express- 
ed, that  the  consequence  did  not  necessarily  resuft., 
that  a  writ  of  error  would  not  lie  for  an  improper  ex- 
ercise of  it.  On  this  point  Chief  Justice  Marshall  re- 
marked, that  their  former  decisions  on  the  subject  of 
discretion^  &c.  were  to  be  considered  as  law,  but  they 
were  not  to  be  extended  farther.  Yet  three  of  the 
Judges,  Limngstofiy  Johnson,  and  Story  expressed  their 
opinions  that  the  writ  of  error  would  not  lie  in  such 
case.  Their  reasons  are  very  satisfactory  to  my  own 
mind,  and  are  in  substance  these — that  the  court  try- 
ing the  cause  will  generally  be  in  a  situation  to  decide 
more  correctly,  having  all  the  circumstances  of  the  case 
before  it,  than  an  appellate  tribunal ;  and  that  if  it 
should  commit  a  mistake  in  the  exercise  of  its  mere 
discretion,  in  refusing  to  compel  a  party  to  join  in  de- 
murrer to  evidence,  or  in  refusing  to  grant  a  new 
tri&I,  or  to  continue  a  cause,  less  mischief  will  arise 
from  requiring  the  parties  occasionally  to  submit  to 
such  inconvenience,  than  to  open  a  door  to  the  end- 
less litigation  which  would  arise  from  appeals,  in  all 
the  variety  of  cases,  of  this  nature  which  must  neces- 
sarily, occur  in  the  progress  of  every  contested  action. 
They  aba  maintained  that  these  causes  were  never 
assigned  for  error  in  Great  Britain. 
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It  inay  also  be  observed,  that  but  little  mjury  need 
be  apprehended  from  allowiag  this  discretlQa  to  tiae 
Court :  proper  cases  for  its  exercise  but  rarely  occur, 
in  which  the  party  deems  it  necessary  to  hii  safety. 
The  nature  of  the  application  implies  distrust  in  the 
jury,  wluch  is  an  institution  highly  congenial  to  the 
character  of  our  government,  and  a  great  favorite  in 
the  American  constitutions :  hence  the  guarantee,  that 
"  the  right  of  trial  by  jury  shall  remain  mviolitte." 
It  is  to  be  presumed,  in  general,  that  the  party  c»n 
have  the  same  benefit  of  the  superior  judgment  of  tiae 
Court,  by  instructions  to  the  jury,  as  by  its  decision  on 
demurrer  to  the  evidence ;  or,  by  the  grant  of  a  new 
trial,  if  the  jury  be  prejudiced.  The  legal  presump- 
tion also,  is,  that  the  Judge,  having  the  discretiiQii^ 
will  compel  a  joinder  in  the  demurrer,  wheo  of  right 
it  ought  to  be  done. 

In  the  case  of  Brandon  vs.  The  HuntsviUe  Banki^ 
decided  by  this  Court,  the  question  did  not  occur,  •  i  st€w.  320. 
whether  it  would  be  error,  in  a  proper  case,  to  reftise 
to  compel  a  joinder  in  demurrer  to  evidence.  The 
questipn  was,  whether  such  compulsion  wouM  cosurtd- 
tute  error.  We  held,  that  it  would  not ;  and  that  the 
party  had  a  right,  that  being  a  proper  case,  to  deinur 
to  the  evidence.  Sucih  is  the  principle  of  the  authori- 
ties I  have  cited,  though  it  be  considered,  as  an  1^ 
case  of  Yaufig  vs.  Blacky  a  subject  witbin  the  judimal 
discretion  of  the  Court. 

In  as  much,  however,  as  this  case  was  not  as^gued 
belbre  a  full  bencb,  and  can  be  otherwise  disposed  t>f, 
the  Court  declines  to  pronounce  aaaiy  diacision  on  tije 
question,  whether,  in  a  proper  case  for  a  demurrer 
to  evidence,  the  refusal  of  the  Court  to  compel  the  ad* 
verse  party  to  join  in  it  would  be  a  matter,  of  which, 
advantage  can  be  had,  in  error.  But,  whether  the 
demurrer  be  considered  a  matter  of  right  to  the  party, 
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or  of  discretion  in  the  Court,  it  docs  not  appear  in  this 
case,  that  the  plaintiff  in  error  entitled  liimsclf  to  it 
by  the  requisite  admissions ;  but  the  contrary  is  sta- 
ted in  the  bill  of  exceptions. 

It  is  true,  he  proposed  that  all  the  evidence  should  bo 
taken  down,  and  after  it  was  introduced,  tendered  to  the 
adverse  counsel,  a  demurrer.  It  is  not  however,  shown, 
what  the  demurrer  contained ;  and  if  we  could  infer 
that  it  contained  all  the  evidence  offered  by  the  plain- 
tiff, both  -wTitten  and  parol,  (and  in  respect  to  the 
latter,  at  least,  the  bill  of  exceptions  is  indefinite,)  it 
it  is  not  pretended  that  it  contained  the  concbmons 
which  this  evidence  conduced  to  prove.  The  con- 
trary is  expressly  stated  in  the  exceptions — that  the 
party  claiming  the  demurrer,  "  refused  to  admit  (even) 
the  facts  which  might  be  reasonably  inferred  from 
the  circumstances''  in  evidence.  We  must  therefore 
say,  there  was  no  error  in  refusing  to  compel  a  join- 
der in  the  demurrer. 

2.  The  objection  presented  by  the  second  jassign- 
ment,  is  explained  to  be,  that  the  verdict  and  judg- 
ment award  to  the  plaintiff  below,  "  one  moiety  of 
the  grist  and  saw  mills ;"  without  defining  whether 
it  be  a  divided  or  undivided  moiety.  We  think  the 
subject  matter  sufficiently  explanatory  on  this  point ; 
that  it  is  unsusceptible  of  division,  the  language  of 
the  recovery  embracing,  equally,  both  the  grist  and 
saw  mills ;  and  tiiat  an  undivided  moiety,  consisting 
of  half  the  interest  of  both,  was  recovered ;  conse* 
qnentiy,  the  verdict  and  judgment  are  sufficiency 
certain.    Judgment  affinned. 
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TINDALL  tarsus  COLLIN^,  Survivor: 

A  discontinuance  against  a  party  not  served  with  process,  who  is  a  joint  eonr 
tractor,  (in  a  contract  not  embraced  by  the  act  of  1818)  is  error. 

The  act  of  1818,  authorising  a  discontinuance  where  the  writ  is  retumedi  "aot 
found,"  as  to  one  or  more  of  the  defendants,  does  not  embrace  the  case  of  & 
CO  defendant  to  a  joint  contract  in  writings  (not  under  seal,)  finr  the pmformaiuM 
of  toork  and  iahor. 

The  statute  of  Jeofails  does  not  cure  the  error  of  such  a  disoontinuaneO  ^  espe 
cially  if  the  issue  below  was  not  on  the  merits. 

This  was  an  action,  brougHt  by  the  defendant  in 
ferror,  in  the  Circuit  Court  of  Mobile,  to  recover  on  a 
joint  contract,  executed  betvreen  Collins  and  his  de- 
ceased partner  Bebe,  and  Tiiidall  and  one  Myers. 
The  said  Tindall  and  Myers  had  jointly  contracted 
with  Collins  and  Bebe  for  the  performance  of  a  job 
of  work ;  and  the  action  was  to  recover  for  a  breach 
bf  the  agreement,  which  was  not  a  covenant  The 
writ  was  issued  against  both  Tindall  and  Myers,  but 
the  same  was  executed  on  Tindall  only.  On  the 
trial,  the  plaintiff  below,  filed  a  declaration,  discon- 
tinuing as  to  Myers,  and  complaining  against  Tin- 
dall as  sole  defendant ;  dn  which  there  was  a  judg- 
ment for  the  plaintiff.  To  reverse  this  judgment  a 
writ  of  error  vl^aS  taken  to  this  Court 

Stewart,  for  Plaintiff. — Salle,  contra. 

fiy  Mr.  Justice  Thornton. 

This  case  is  brought  up  by  wnt  of  error,  from  the 
fcircuit  Court  of  Mobile  County,  to  reverse  a  judg- 
ment rendered  therein  against  the  plaintiff  in  error. 
There  are  many  errors  assigned ;  to  any  of  which, 
except  one,  it  is  unnecessary  to  advert,  as  that  is 
decisive  of  the  whole  case.    The  assignment  referred 
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to,  is,  of  a  discontinuance  of  the  cause  of  action  by 
the  plaintiff.  The  suit  is  brought  against  the  defen- 
dant Tindall,  and  one  WiUiam  Myers,  to  recover  da- 
tnages  for  the  breach  of  a  written  contract,  said  to 
have  been  entered  into  between  the  defendant  in  er- 
tor,  and  his  deceased  partner,  Elisha  Bebe,  of  the  one 
part,  and  the  plaintiff  in  error,  and  the  said  Myers  of 
the  other ;  which  writing  was  a  contract,  for  work 
and  labor  to  be  done  by  the  latter,  in  consideration 
of  a  sum  of  money  to  be  paid  in  the  manner,  and  at 
the  times  specified  in  the  contract,  by  the  former. 
This  instrument  is  averred  to  be  under  the  hands  of 
the  parties  only,  and  is  not  a  covenant.  The  writ  is- 
sued against  both  the  said  plaintiff  in  error  and  My- 
ers ;  and  the  declaration  discontinues  the  action  against 
Myers,  on  whom,  it  is  averred,  the  writ  was  not  serv- 
ed, and  complains  of  the  plaintiff  in  error,  as  sole  de- 
fendant. By  the  common  law,  a  discontinuance  as 
to  a  party  who  was,  as  here,  a  proper  co-defendant  to 
the  action,  operated  as  a  discontinuance  of  the  whole 
cause.  The  statute  of  1818,  which  authorises  a  difi- 
continuance  where  the  i^v^it  is  returned  "  not  found/' 
ias  to  one  or  more  of  the  defendants,  embraces  only 
actions  upon  bonds,  covenants,  bills,  promissory  notes, 
and  judgments,  neither  of  which  is  the  contract  de- 
clared on  in  this  suit. — (See  Thompson  vs.  Sqfbld, 
1 3  Slew;  494.  ef  a&.')  The  same  result  would  follow,  if  the  defen- 
dants in  the  writ  were  partners  in  the  matter  of  thd 
tx)ntract,  instead  of  joint  contractors.  In  that  event, 
there  could  be  no  dismissal  as  to  one ;  for,  by  the 
statute  above  referred  to,  service  on  one  would  be 
service  on  both ;  and  the  declaration  should  follow 
the  writ  as  to  the  parties.  The  statute  of  Jeofails^ 
which  is  relied  upon  to  cure  this  defect,  has  been,  at 
least,  constnictively  decided  by  this  Court,  not  to  do 
80,  6ven  where  a  material  issue  had  been  tried  r  (See 
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the  case  of  Adli?2s  and  al  \%,  Allen,')  But,  without' *^*«^-^^^ 
that  authority,  we  consider  that  the  error  was  not 
cured  in  this  case,  by  the  trial  of  the  issue  had  in 
the  Court  below,  which  was  on  a  plea  in  abatement 
to  the  jurisdiction,  and  did  not  involve  the  merits  of 
the  case. 

Let  the  judgment  be  reversed. 


8KINNER  venua  McCARTY. 

Where  A  and  B,  being  sued  on  a  note  before  a  Justice  of  the  Peace,  A  appiear* 
cd,  and  on  oath  denied  the  execution  of  the  instrument,  and  judgment  was 
rendered  against  B,  who  did  not  appear,  but  who  carried  the  case  by  tertians 
ri,  into  the  Connty  Court :  Heid,  that  filing  declaration  against  B  alone,  did 
not  create  a  discontinuance. 

StalUg  is  an  essential  requisite  to  constitute  a  perfect  bond,  and  an  kifltroaMt 
irarporting  to  be  a  ctrtwrari  bond,  but  containing  no  seals,  is  void. 

In  this  case,  the  defendant  in  error  sued  Scarlx>» 
rough  and  Skinner,  before  a  Justice  of  the  Peace,  bx 
the  county  of  Clarke,  on  a  note  of  hand.  Scarborough, 
under  oath,  denied  the  execution  of  the  note — ^where^ 
upon,  the  justice  gave  judgment,  by  default,  against 
Skinner,  who  did  not  appear.  Skinner  subsequently 
took  the  case,  by  certiorari,  into  the  County  Court  of 
Clarke ;  where,  after  several  continuances,  verdict 
was  rendered  against  him.  Skinner  took  a  writ  of 
error  to  this  Court,  and  among  other  assignments  for 
reversal,  alleged— 

1.  That  the  original  suit  having  been  a|pinst  two^ 
and  the  declaration  being  against  Skinner  aK)ne,  a  dis* 
continuance  was  thereby  created. 

2.  That  the  certiorari  bond  was  void  for  want  of 
the  seals. 
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By  Mr.  Justice  Hitchcock. 

This  was  an  action  originally  commenced  before 
Isaac  Pew,  a  Justice  of  the  Peace  for  the  county  of 
Clarke,  in  favor  of  Charles  McCarty,  for  the  use  of 
James  S.  Rowland,  against  one  Silas  Scarborough 
and  Thomas  A.  Skinner,  one  of  the  plaintiffs  in  error, 
upon  a  note  payable  to  McCarty,  dated  the  3d  Octo- 
ber, 1829,  for  nineteen  dollars.  At  the  trial  before  the 
magistrate,  Scarborough  appeared,  and  under  oath, 
denied  the  execution  of  the  instrument.  Skinner  did 
not  fippear,  and  the  magistrate  rendered  judgment 
against  him  alone,  by  default,  for  the  sum  of  nineteen 
dollars  eighty-eight  cents,  on  the  28th  of  August,  1830, 
On  the  29th  September,  1830,  Skinner  applied  to  Sam-t 
uel  Wilkinson,  Judge  of  the  County  Court  for  the 
County  of  Clarke,  for  a  certiorari^  to  bring  the  cas? 
before  that  Court,  and  "  that  all  further  proceedings 
should  be  stayed  in  the  case ;"  upon  which  petition, 
the  Judge  endorsed  an  order  in  the  following  words  : 
"  Mr.  Thomas  Saunders — You  will  issue  a  writ  of  cer- 
"  tiorari,  according  to  the  prayer  of  the  petitioner. — 
'.'  Signed,  Samuel  Wilkinson,  J.  C.  C.  C."  Upon  this 
prder,  the  Clerk,  Mr.  Thomas  Saunders,  issued  a  cer^ 
tiorari  to  the  magistrate,  to  bring  up  his  proceedings 
to  the  County  Court ;  and  took  from  the  plaintiff  in 
Qrror,  an  instrument  having  all  the  formal  requisites  of 
a  certiorari  bond,  signed  by  the  plaintiff,  but  which 
instrument  is  without  any  seals  to  the  signatures  of  the 
parties. 

At  the  December  term,  1830,  of  the  County  Court, 
the  certiorari  was  returned,  with  the  proceedings  of 
the  magistrate,  and  the  plaintiff  filed  a  declaration 
against  Skinner,  but  not  against  Scarborough;  to 
which  declaration,  Skinner,  by  his  attorney,  pleaded 
.''non-assumpsit/'    The  case  appears  to  have  beeij 


JANUARY  T£RM.  1835.  2I 


SKIN  NCR  VS.  M'cARTY. 


coBLtinued  to  Febraary  term,  1832,  when  a  jury  was 
called,  who  are  named  in  the  record,  and  "  on  motion 
of  the  defendant's  attomej^  the  case  was  continued." 
At  February  term,  1833,  the  case  was  tried  before  a 
jury,  and  a  verdict  was  l^atj  for  the  plaintiffs,  and  a 
new  trial  was  granted,  and  the  cause  was  continued. 
At  the  February  term,  1834,  the  case  was  again  subr 
mitted  ta  a  jury,  and  a  verdict  was  had  for  the  plain- 
tiffs for  twenty-five  doUars  and  twenty  cents  ■  and  a 
judgment  was  rendered  by  the  Court  against  Thomas 
A.  Skinner,  the  original  <iefendant,  together  with  Jm^es 
Magoffin  and  James  McClure,  ^^  the  securities  in  the 
v/rit  pf  Qcrtiorari  bond,"  for  the  amount  of  the  verdict, 
with  costs  of  suit. 

To  reverse  this  judgment,  the  case  has  been  brought, 
by  writ  of  error,  into  this  Court,  and  has  been  sub^ 
mitted,  without  argument,  upon  the  following  assign- 
ments. 

1.  That  the  suit  was  originally  brought  against 
two,  and  when  brought  by  certiorari  into  the  Counly 
Court,  the  declaration  was  filed  only  against  one, 
thereby  creating  a  discontinuqjicQ, 

2.  That  a  jury  was  c£^lled  at  June  teraa,  X831 — 
that  no  juror  was  withdrawn,  and  no  verdict  render- 
ed;  thereby  also  creating  a  discontinuance.  * 

3.  That  judgment  was  rendered  against  the  secu- 
rities in  the  certiorari  bond,  when  there  is  no  statute 
authorising  that  summary  mode. 

4.  That  the  certiorari  bond  is  void,  there  being  no 
seals:  and, 

5.  That  the'  bond  is  void  ;  no  bqnd  being  requir- 
ed by  ih^fiatoi  the  Judge  granting  the  certiorari. 

In  rela^on  to  the  first  assignment,  it  is  sufficient  to 
remark,  that  the  defendant,  Scarborough,  having  (unr 
der  the  provisions  of  the  statute,'  which  authorises  ^\>^^w-W 
p,  defendant,  imder  oath,  to  4eAy  the  execution  0f  any 
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instrument  sued  On,)  denied  that  he  had  executed  this 
note,  or  authorised  any  one  to  execute  it  for  him ;  and 
the'  other  defendant,  Sldnr.er,  having  failed  to  appear, 
but  let  judgment  g-o  by  default,  the  case,  as  to  Scar* 
borough,  was  properly  at  an  end,  and  could  only  be 
taken  up  by  Skinner,  and  consequently,  the  declara- 
tion could  only  be  filed  against  him. 

Independent  of  this  consideration,-  the  defendant, 
• ,        Skinner,  by  pleading  non-assumpsit  to  the  declaration, 
thereby  waived  any  error  there  might  otherwise  have 
been,  in  the  proceedings. 

In  relation  to  the  Second  assignment,  it  appears 
that  after  the  jury  was  called  and  sworn,  the  deifen- 
dant  applied  for  and  obtained  a  continuance.  He, 
therefore,  cannot  allege  the  want  of  the  withdrawal 
of  a  juror,'  or  the  want  of  a  verdict,  as  error ;  and  be* 
sides  this,  he  had  the  case  twice  subsequently  sub- 
mitted to  a  jury,  without  alleging  a  discontinuance 
in  the  Court  below. 

As  to  the  third  assignment,  it  may  be  remarked, 
that  if  the  bond  was  properly  taken  and  executed^ 
»Aik.  Dig,  165  the  sccoud  soctiou  of  the  act  of  1826^*  gives  to  the 
bond  the  force  and  effect  of  a  judgment  against  all 
the.  obligors,  and  authorises  execution  to  be  issued 
against  them. 

It  is  alleged  in  the  fourth  assignment,  that  the  in- 
strument is  void  as  a  bond,  there  being  no  seals.  This 
objection  is  considered  by  the  Court,  to  be  properly 
taken.  Sealing  is  a  distinct  and  substantive  requi- 
site,, to  constitute  a  perfect  bond,  and  without  it,  the 
instrument  is  not  binding  on  the  parties.  For  this 
cause,  the  judgment  below  must  be  reversed,  and  a 
proper  judgment  rendered  here,  against  Skinner,  the 
defendant  in  the  original  suit  below. 

As  to  the  fifth  assignment,  whether  the  bond  would 
have  been  void,  if  otherwise  perfect,  for  the  waat  of 
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the  ^at  of  the  Judge  in  granting  the  certiorari^  no 
opinion  is  necessary  ;  and,  as  the  case  has  not  beeu 
argued,  none  is  given. 


HENRY  versus  TURNE&. 

One  who  crosses  a  river  at  a  ierry  in  a  boat  not  belonginsr  to  the  OKWtr  ^'  (be 
ferry,  and  who  lands  by  stpppinn;  from  tlie  ferryinuri's  boat,  is  not  iiable  m  Ml 
aUUm  to  ncaver  Ute  rate  cf  ferriagey  alloued  by  late ;  hcwever  he  would  be  vs* 
sponsible  for  the  invasion  of  the  plaintiff's  franchise,  or  for  trespass. 

This  action  was  brought  in  the  County  Court  of 
Bibb,  to  recover  the  rate  of  ferriage  allowed  by  law 
to  the  plaintiff,  Henry.  The  defendant,  Turner,  had, 
it  appeared,  crossed  the  river  in  a  canoe,  not  belong- 
ing to  the  owner  of  the  ferry ;  and  had  landed,  by 
stepping  into  the  boat  of  the  plaintiff.  The  Court  be- 
low, determined  that  the  action  was  not  sustainable  I 
Whereupon,  the  defendant  took  his  writ  of  error  to 
this  Court 


Freeman,  for  Plaintiff — cited  Aik.  Dig.  396* 
Stewart,  contra. 

By  Mr.  Justice  Thornton  : 

This  was  an  action  brought  by  the  plaintifiP  in  ef- 
Iror,  who  was  also  plaintiff  below,  to  recover  of  the 
defendant  an  amount  due  for  ferriage  to  the  plain- 
tiff, who  appears  to  hava  been  in  possession  of  the 
ferry  landing,  and  necessary  water  craft,  at  Center- 
ville,  on  the  Cahawba  river.  The  proof  is,  that  the 
defexdant,  by  means  of  a  canoe,  which  is  proven  not 
to  liave  belonged  to  the  plaintiff,  nor  to  be  one  of  the 
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water  craft,  kept  and  provided  for  the  8»,id  ferry,  cross- 
ed the  river,  and  got  out  on  the  landing  side  into  one 
of  the  plaintiff's  boats.  The  Judge  who  tried  the 
cause  below,  decided  that  the  plaintiff  could  not  reco- 
ver, in  this  action,  for  the  ferriage ;  and  in  this,  which 
is  the  only  error  assigned,  we  think  he  did  not  err. 
The  reason  which  the  Court  below  gave  for  this  de- 
cision, adverse  to  the  plaintiff,  is  not  a  matter  which 
can  be  assigned  for  error;  and  therefore,  we  cannot 
properly  determine,  whether  that  reason  be  a  sound 
one  or  not.  The  restilt  was  correct,  for  thfe  reason, 
that  from  the  proof ;  however  the  defendant  toay  be 
liable  for  invasion  of  the  plaintiff's  franchise,  or  for 
trespass  done  by  getting  into  his  ferry  boat,  he  was 
not  responsible  for  the  rate  of  ferriage  allowed  by 
law,  as  if  he  had  been  ferried  over  the  stream  in  the 
craft  of  the  plaintiff. 

Let  the  judgment  be  affirmed. 


MtJNN  AKD  GRIFFIN  vetm  LEWIS. 

The  "  CawKtg  CouH"  acting  judicially,  has  no  authority  to  take  the  ackniMrJ 
ledgmentof  adcedoflands:  and  where  the  aclLnowlcdgment  of  a  deed  ap« 
peared  to  have  been  taken  in  open  Conrt^and  the  entiy  thereof  was  transferred* 
from  the  minutes  to  the  back  of  the  deed,  by  the  clerk,  it  was  held,  thd't  such 
acknowledgment  was  void. 

The  Jvdge  or  CUrk  of  the  County  Court  have  authority  to  take  such  acknow- 
ledgments ;  but  they  are  independent  minifrterial  acts,  whiah  the  oAcer  be* 
fore  whom  made,  must  certify  on  the  back  of  the  deed. 

Lewis  brought  his  actibn  of  frespaiss,  to  try  title, 
%igainst  Munn  and  Griffin,  in  the  Circuit  C!ourt  of 
Madison.  A  portion  of  the  testimony  relied  on  by 
the  plaintiff  below,  to  perfect  his  title,  was  a  deed  of 
trust.    The  certificates  on  the  back  of  the  deed  show- 
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ed,  that  at  the  August  term,  1827,  of  the  Couctly 
Court  of  Madison,  the  said  deed  was  produced  in  open 
Court,  the  execution  thereof  acknowledged,  and  the 
same  ordered  to  be  recorded,  which  order  was  trani^ 
ferred  from  the  minutes  of  the  Court,  to  the  back  of 
the  deed,  by  the  Clerk,  who  also  certified  its  having 
been  recorded. 

The  defendants  below,  objected  to  the  reading  of 
the  deed  to '  the  jury,  on  the  ground  that  it  wag  2i<^ 
proved,  acknowledged,  and  recorded,  in  puxsuance  c^ 
the  statute.  The  Court  overruled  the  objection,  an4 
a  verdict  and  judgment  were  rendered  for  the  defeiv- 
dant  in  error. 

The  plaintiffs  in  error  took  their  biQ  of  excepti<Hif( 
to  the  decision  of  the  Court  on  this  pointy  and  a^Siis^- 
ed  the  same  in  this  Court. 

Hopkins,  for  Plaintiffs  in  error— cited  1  Peters'  R. 
340,  341,  343—2  Stew.  490 
Craighead,  contra. 

By  Mr.  Justice  HrrcHcocK. 

This  is  an  action  of  trespass,  to  try  titles ;  bro\]ght 
by  John  H.  Lewis  against  Mathias  Munn  and  John 
Griffin,  in  the  Circuit  Court  of  Madison  county,  to 
recover  possession  of  a  lot  of  groimd  in  the  town  of 
Huntsville,  in  said  county. 

The  suit  was  tried  at  the  October  term,  1832,  of 
said  Court,  arid  a  verdict  was  had  fba:  the  plaintiff,  for 
the  lot  in  question,  and  for  one  hundred  and  ^evtoty 
eight  dollars  and  eighty  three  cents,  for  damages;  fijr 
which  a  j  udgment  was  rendered,  and  the  case  Is  brought 
here  by  writ  of  error. 

At  the  trial  of  the  cause  below,  the  plaintiff,  as  pai* 
of  his  chain  of  title,  offered  in  evidence  a  deed  oftrust, 
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for  the  land  in  question,  dated  the  .27th  of  August^ 
1827,  purporting  to  be  executed  by  Munn  to  James 
Penn  as  trustee,  to  secure  one  John  Tayloe  in  the  sum 
of  six  hundred  and  twenty^five  dollars,  which  he  was 
indebted  to  him.  On  the  back  of  the  deed,  the  fol- 
lowing  ce]1;ificates  appeared :  ^'  State  qf  Alabama, 
Counly  Court  of  Madison  County,  August  term  1827. 
A  deed  of  trust  from  Mathias  Munn  to  James  Penn, 
for  the  benefitof  John  Tayloe,  dated  22d  August,  1827, 
for  certain  purposes,  and  property  therein  specified, 
was  this  day  produced  in  open  Court,  and  the  execu- 
tion thereof  being  duly  acknowleged  by  the  parties 
thereto,  the  same  is  ordered  to  be  recorded,"  &c. — "  A 
copy  from  the  minutes,  Thomas  Brandon,  Clerk." — 
**  The  foregoing  deed  of  trust  was  duly  recorded  in 
the  office  of  the  Clerk  of  the  County  Court  of  Madi- 
son county,  the  29th  of  September,  1827 — ^Thomas 
Brandon,  Clerk."  No  other  proof  was  offered,  of  the 
execution  of  the  deed,  than  what  appears  from  the 
above  entries  and  certificate.  The  reading  of  this  deed 
was  objected  to,  by  the  defendants  below,  but  the  ob- 
jection was  overruled,  and  the  deed  was  admitted  as 
evidence,  and  was  read  to  the  jury ;  to  which  a  bill  of 
.exceptions  was  taken,  and  wMch  is  assigned  for  error 
.in  this  Court. 

.  .  By  various  statutes  which  have  been  enacted  from 
time  to  time,  in  this  state,  from  1803  to  1823,  Judges 
of  the  Circuit  Court,  Justices  of  the  Counly  Courts, 
Clerks  of  the  Circuit  and  Coimty  Courts,  Notaries 
Public,  and  two  Justices  of  the  Peace,  are  respective 
ly  auiVorised  to  take  the  acknowledgments  of  the  par- 
ties, relintjuishments  of  dowerj  and  proof  by  subsciib- 
ing  witnesses  to  deeds  and  conveyances  of  lands,  ten- 
ements and  hereditaments,  lying  within  this  state ; 
and  certificates  of  acknowledgment  or  proo&,  written 
upon  or  imder  said  deeds  and  conveyances,  and  signed 
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by  the  person  before  whom  it  was  made,  shall  enti- 
tle said  deed  to  be  read  in  evidence  in  any  court  of  this 
state,  in  the  same  manner  as  if  the  same  were  then 
and  there  produced  and  proved/  »& w.'*'  ^' 

By  the  second  section  of  the  act  to  prevent  frauds 
and  fraudulent  conveyances,"  it  is  declared,  "thatif^'Aik.Dig.sOT 
any  conveyance  be  of  goods  or  chattels,  and  be  not 
an  consideration,  deemed  vaiuahk  in  the  law,  it  shall 
be  taken  to  be  fraudulent  within  this  act,  unless  the 
same  be  by  will  duly  proved' and  recorded.  If  the 
same  deed  include  lands,  also  in  such  manner  as  conr 
veyances  of  lands  are  ly  larv,  directed  to  he  acJcnm- 
ledged  and  proved ;  or  if  it  be  of  goods  and  chattels 
only,  then  acknowledged  or  proved  by  one  or  more 
witnesses  in  the  Superior  Court  or  County  Court, 
wherein  one  of  the  parties  lives,  within  twelve  months 
after  the  execution  thereof"  And  by  the  third  sec- 
tion of  the  act,  it  is  declared,  that  "  this  act  shall  not 
extend  to  any  estate  or  interest  in  any  lands,  goods  or 
chattels,  or  any  rentsK^ommon,  or  profit  out  of  the  same^ 
which  shall  be  upon  good  consideration,  and  bond  fide^ 
lawfully  conveyed,  or  assured,  to  any  person  or  j^er*- 
sons,  bodies  politic  or  corporate."  . 

These  are  all  the  statutes  we  have,  relating  to  the 
acknowledgment  and  proof  of  deeds,  in  this  state. 
.The  term  good  consideration,  referred  to  „in  the  third 
section  of  the  last  recited  act,  has  been  iiniibrmly 
held  to  be  synonimous  with  the  term  vahable  consi- 
deration,;  and  as  the  provisions  of  the  sefcond  sec- 
tion, authorising  the  acknowledgment  of  deeds  before 
the  County  Court,  is  confined  to  deeds  of  goods  and 
chattels  only^  and  requires  them,  when  they  include 
lands  also,  though  upon  consideration  not  deemed  va- 
luable in  the  law,  to  be  acknowledged  or  proved,  in 
wsoch  manner  as  conveyances  of  land  are  by  law  di- 
rected,.it  follows,  necessarily,  that  no  deed  of  any  kind, 
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where  lands  are  conveyed,  can  be  acknowledged  be- 
fore the  County  Court.  It  must  be  done  before  one 
6f  the  persons  designated  above,  and  a  certificate  on 
or  under  the  deed  signed  by  him,  must  accompany  it, 
shewing  that  the  requisites  of  the  law  have  been 
complied  with. 

In  this  case,  the  acknowledgment  was  made  before 
the  County  Court,  in  open  Court,  and  the  entry  made 
On  the  minutes  of  the  Court,  and  not  on  the  deed.    It 
does  not  purport  to  be  the  act  of  the  clerk,  and  the 
Court  as  such,  could  not  direct  the  clerk  to  make  the 
entry,  and  the  clerk,  as  such,  had  no  right  to  trans- 
fer ihe  entry  to  the  back  of  the  deed.    It  cannot,  there- 
fore, be  regarded  as  the  act  of  jfche  clerk,  for  he  may 
not  have  seen  the  parties  when  the  acknowledgment 
was  made.     It  cannot  be  regarded  as  the  act  of  tbd 
Judge,  as  he  did  not  sign  it,  and  perhaps  does  not 
know  that  the  entry  has  been  transferred  to  the  back 
of  the  deed.    It  is  true,  that  both  the  Judge  and  the 
Clerk  are  authorised  to  take  the  acknowledgment  of 
deeds :  but,  in  the  performance  of  the  act,  it  is  done 
in  the  exercise  of  a  distinct,  independent,  and  perso- 
nal authority,  upon  the  individual  judgment  and  re- 
sponsibility of  the  person  before  whom  the  acknow- 
ledgment is  made,  in  which  the  officer  acts  ministe- 
rially, and  not  judicially ;  and  when  the  authority  is 
exercised,  and  the  certificate  is  made,  the  authority, 
itself  is  exhausted,  and  the  act  becomes  fixed,  perma- 
nent, and  unalterable  :  it  goes  with  the  deed  where- 
ever  it  goes,  and  is  an  indispensable  pre-requisite  to 
its  being  admitted  to  record.    This  is  the  view  taken 
in  a  similar  case,  by  the  Supreme  Court  of  the  Uni- 
•1  Peters,  340.  ^d  States — Elliott  et  al.  vs.  Peirsol  et  aV 

The  acts  authorising  the  acknowledgment  of  deeds, 
though  of  great  public  convenience,  are  y^t  in  dero- 
gation of  the  common  law,  taking  away  the  right  of  it 
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personal  examination  of  the  party  who  made,  and  of  the 
witnesses  who  saw  the  execution  of  the  deed ;  and 
therefore,  they  must  be  strictly  complied  with. 

Whether  a  certificate,  such  as  this,  is  made  and  sign- 
ed by  a  person  authorised  to  take  the  acknowledg- 
ment of  deeds,  would  be  a  sufiicient  compliance  with 
the  statute,  in  as  much  as  it  does  not  state  that  the 
party  appeared  and  acknowledged  that  he  "  signed, 
sealed,  and  deUvered"  the  instrument  in  question, 
but  only,  that  the  deed  was  produced,  and  "  being 
duly  acknowledged  by  tl^e  parties  thereto,"  was,  &c. 
is  a  question,  though  suggested  in  argument,  not  ne- 
cessary to  the  decision  of  this  cause,  and  therefore, 
no  opinion  is  expressed. 

The  recording  of  the  deed,  and  the  certificate  of 
the  clerk  of  such  record,  on  the  deed,  gives  no  validi- 
ty  to  the  act ;  and  it  being  the  opinion  of  the  Court 
that  the  acknowledgment  is  void,  it  follows  that  there 
was  error  in  the  Circuit  Court  in  admitting  it  as  evi- 
dence :  for  which,  the  judgment  must  be  reversed,  and 
the  cause  remanded. 


JOHNSON,  Survivor,  venus  BALLEW.  Adm>. 

A  bill  of  exceptions  must  show^affirmatively  the  existence  of  the  eiror,  of  Which 
a  party  complains,  and  the  appellate  Court  will  not  presume  facts  which  do 
not  appear. 

When  there  is  no  ambiguity  apparent  on  the  fac^ef  an  inBtrument— nor  any 
intimation  given  of  a  disclosure  of  a  latent  ambiguity,  the  refusal  of  an  inferior 
Court,  to  admit  parol  testimony  to  explain  such  instrument,  is  not  error. 

It  10  not  oompetent  for  a  witness  to  give  testimony  as  to  Iftdft**,  a  parti' 
cwhr  Imtgvitgf  y^  **>**  rnlnJatfd  toprodMce  fear  in  ike  mmd  cf4me,  magtoim- 
dtue  him  to  ezecute  a  paper.  What  that  languagtvasj  must  be  submitted  to  the 
jufy,  from  which  their  own  inferences  are  to  be  drawn. 

This  case  was  brought  into  the  Supreme  Court  by 
i^^rit  of  error  from  the  Circuit  Court  <rf  Morgan.     It 
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was  an  action  of  assumpsit,  commenced  by  the  intes- 
tate of  the  defendant  in  error,  to  recover  for  work  and 
labor,  performed  for  the  plaintiff  here,  and  his  deceas- 
ed partner.  The  account  rendered  against  the  plain- 
tiff in  error,  was  acknowledged  in  writing,  by  John- 
son, to  be  correct,  both  as  to  prices  and  the  execution 
of  the  work.  A  verdict  and  judgment  were  rendered 
for  the  defendant  in  error,  and  by  a  bill  of  exceptions 
the  case  was  brought  to  this  Court  for  revision. 

S.  Parsons,  for  Plaintiff— contended,  that  there 
was  error  in  the  judgment  below. 

1st.  Because  the  acknowledgment  was  not  proved 
by  the  subscribing  witness. 

2d.  Because  the  Court  rejected  evidence  that  the 
acknowledgment  was  obtained  by  duress. 

If  the  Court  had  admitted  the  evidence  of  duress,  as 
offered,  the  same  could  have  been  perfected,  if  incom- 
plete, by  other  testimony. 

Duress  may  be  given  in  evidence  under  the  gene- 
ral issue. — 1  cutty's  PI  470. 

Craighead,  contra^  said — It  did  not  appear  from 
the  bill  of  exceptions,  but  that  the  acknowledgment 
was  proved,  and  the  items  established. 

A  bill  of  exceptions  does  not  necessarily  show  all 
the  testimony,  and  it  was  the  business  of  the  party 
excepting,  to  show,  that  the  hand-writing  of  Johnson 
was  not  proved. 

As  to  the  duress,  the  party  offered  to  prove  what 
was  the  opinion  of  the  witness,  in  respect  to  the  lan- 
guage used,  which  was  surely  inadmissible. 

The  doctrine  of  duress  requires,  that  the  language 
or*  conduct  should  be  such  as  would  put  a  man  of  or- 
dinary courage  in  fear;  and  the  mere  opinion  of  the 
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Mntnessthat  the  langtuage  u^  might  ex€ite/ear,  was 
properly  rejected.—!  Black.  131. 

By  Mr.  Chief-Justice  Saffold  : 

Ck>Iley,  in  his  life  time,  instituted  an  action  of  as* 
sumpsit  against  Johnson,  as  surviving  partner  of 
Moseley,  and  said  Johnson,  to  recover  an  account 
against  them  for  more  than  nine  hundred  dollars,  for 
work  and  labor  done  and  performed.  CoUey  having 
died  pending  the  suit,  it  was  further  prosecuted  by 
BaUew,  as  his  administrator,  and  being  tried  in  the 
Circuit  Court,  on  iJie  general  issue,  a  recovery  was 
had  against  the  surviving  partner,  from  which  he  pnv 
secutes  this  writ  of  error.  The  questions  for  consi- 
deration, arise  on  a  bill  of  exceptions.  The  first  of 
which,  according  to  the  assignmenlB  of  error,  is— 

Was  the  account  and  acknowledgment,  signed  by 
Johnson,  admissible  as  evidence  ? 

The  account  in  question  appears  to  have  been  re- 
gularly stated,  charging  William  Moseley  and  Har- 
mon A.  Johnson  as  debtors  to  Gabriel  CoUey.  The  ac- 
count contains  the  various  items,  vdth.the  price  of 
each,  amoimting  to  nine  hundred  and  ninety  one  dol- 
lars and  twenty  cents;  to  which  is  subjoined  the  fol- 
lowing :  "I  acknowledge  that  the  above  items  of  work 
were  done  by  Mr.  Gabriel  CoUey ;  and  further,  believe 
that  the  price  annexed  to  each  item,  is  correct,  as  to 
myself  individually." — Signed  H.  A.  Johnson— dated 
and  attested.  To  the  introduction  of  this  evidence, 
the  defendant  objected ;  but  the  Court  admitted  it. 

The  main  objection  now  urged  against  it,*'1s,  that 
it  was  admitted  without  proof  of  the  hand-vmting  of 
the  defendant.  It  is  found  true,  as  contended  in  ar- 
•  gument,  that  this  fact  does  not  appear,  nor  is  it  to  be 
presumed.  The  bill  of  exceptions,  does  not  purport 
to  contain  all  the  evidence,  and  this  exception  is  not 


CA6ES  DETERMINED 


JOHIfSON    125.    BAL1.£W. 


jahown  to  have  been  taken  below.  The  party,  except- 
ing, is  required  to  .show  affirmatively  the  existence 
of  the  error,  of  which  he  complains.  The  objection 
relied  upon  below,  may  have  been  entirely  different ; 
and  something  in  which  the  plaintiff  in  error  now  has 
not  sufficient  confidence  to  bring  it  to  the  notice  of 
the  Court  No  other  available  objection  is  apparent 
to  the  Court.  The  fact,  that  the  acknowledgment 
was  made  by  the  surviving  partner,  pr  one  partner 
Blone,  could  not  legally  exclude  it.  The  evidence 
was  at  least  relevant,  as  conducing  to  prove  the  issue, 
whether  the  acknowledgment  «was  absolute,  or  in 
terms  of  belief  merely — Whether  it,  admitted  only 
that  the  work  was  done,  or  ihat^  together  with  the 
reasonableness  of  the  prices..  The  questioii  would 
have  been  different,  if  presented,  whether  this  evi- 
dence alone  was  sufficient,  or  whether  the  defendant 

> 

would  have  been  entitled  to  resist  the  force  of  this 
acknowledgment  by  proof  of  fraud  or  mistake  in  ob- 
taining it,  or  of  any  subsequent  matter  destroying  the 
justice  of  the  demand ;  but  no  such  questions  appes^ 
to  have  arisen  in  the  case. 

2.  The  second  assignment  is,  that  the  Court  re- 
fused to  permit  parol  evidence,  to  explain  a  supposed 
ambiguity  in  the  written. acknowledgment.    • 

On  this,  it  is  sufficient  to  say,  there  is  no  ambigui- 
ty in  the  instrument,  apparent  on  the  face  of  it,  nor 
any  intimation  given  of  the  nature  of  the  supposed 
defect,  showing  the  object  tp  have  been,  to  disclose  a 
latent  ambiguity  :  the  latter,  only,  is  by  law  suscepti- 
ble of  explanation  by  parol ;  and  the  character  of  this 
iafrta-ument  would  scarely  admit  of  such  an  ambiguity. 

3.  The  last  assignment,  is,  that  the  Court  rejected 
evidence  of  the  language  of  Colly,  upon  Ihe  occasion 
of  the  defendants'  signing  the  acknowledgment. 
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On  this  point,  the  facts  are,  that  the  defendant 
proved  CoUey  to  have  been  a  desperate  man,  and  that 
at  the  time  the  acknowledment  was  obtained,  he  was 
in  a  great  passion ;  also,  that  the  defendant  knew  his 
character,  and  was  a  timid  man;  but  the  \^itness  did 
not  recollect  the  precise  language  used  by  Colley.  The 
evidence  rejected,  was  no  other  than  the  answer  of 
the  witness  to  the  question,  whether  the  lanfftmge  of 
CoUey  was  calculated  to  proditce  fear  in  the  mind  of 
Johnson,  and  thereby  induce  him  to  sign  the  paper, 
not  what  the  language  was,  from  which  the  jury 
could  have  dra^vn  their  own  inferences.  The  effect 
of  this  evidence  would  haf  e  been,  to  make  the  infer- 
ences or  conclusions  of  the  witness,  evidence  of  a  fact, 
for  the  government  of  a  jury.  Without  further  scru- 
tiny into  the  legality  of  this  evidence,  this  view  of  it 
alone,  showg  it  to  have  been  clearly  inadmissible. 

There  was  no  error  in  the  proceedings  of  the  Court 
below,  and  the  judgment  must  be  affirmed. 


McELDERV  AND  CHAPMAN,  Ex'ors  itersus  McKENZIE. 

Eiecutora  or  administratdrs,  by  virtue  of  theif  general  powers  as  such,  cannot 

make  any  contract  in  their  representative  character,  which  at  law,  will  bind 

the  estate,  and  authorise  a  juii^nieiit  de  bonis  testatoris. 
If  an  executor  or  administrator  contracts  for  necessary  matters  relating  to  an 

estate,  he  does  so  on  his  personal  responsibility,  mid  the  action  to  recoTir 

thereon,  must  be  against  him  individually. 

Tffls  was  an  action  of  assumpsit,  in  the  Circuit 
Court  of  Morgan  against  MoEldery  and  Chapman, 
executors  of  Goodhue's  estate.  The  cause  of  action 
declared  on,  was  work  and  labor  for  the  estate  of 
Goodhue,  performed  at  the  instance  of  the  executors. 
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McEldery  alone  appeared,  aad  plead  "  xLon*a4S8uinp^ 
sit  and  set  off,"  aad  a  judgment  was  rendered  against 
both  Executors,  de  bonis  testataris.  On  trial,  the  Ckmrt 
charged  the  jury,  that  if  they  believed  the  work  tnd 
labor  was  beneficial  to  tho  estate,  it  was  chargeable 
to  the  defendants  below,  in  their  representative  ca- 
pacity as  executors,  and  not  to  them  as  individuals ; 
and  that  such  evidence  would  sustain  the  action. 
The  defendants  below  excepted  to  this  charge,,  aaad 
took  a  writ  of  error  to  this  Court. 

Si  Parsons^  for  Plaintiff— Insisted,  that  a  party 
making  a  contract  with  executors,  but  not  in  their  re* 
preset ative  chaiucter,  must  recover  against  them  in* 
dividually. 

In  this  case^  the- contract  was  made  with,  andei(0^ 
cutod  for  the  executors,  and  not  for  the  testator :  ther#» 
fore,  rtecovery  cannot  be  had  against  the  executors  in 
their  representative  capacity. — 1  Chitty^s  PL  205. 

As  it  is  clear  the  executors  were  liable  for  their 
contract  individually,  the  question  arises,  has  the  de- 
fendant in  error  a  double  right  of  action  ? 

A  contract  entered  into  by  executors  individually, 
for  the  benefit  of  an  estate,  might  be  allowed  by  the 
Orphans'  Court  on  settlement ;  but  at  law,  does  not 
found  a  right  of  action  against  them  as  executors. 

Hopkins,  contra — Contended,  that  the  services  per- 
formed, were  for  the  benefit  of  the  estate,  and  it  fol- 
lowed, that  the  contractors  were  Uable  to  an  aption  in 
their  representative  character. 

If  the  Court  below,  in  so  instructing  the  jury,  laid 
down  the  doctrine  too  broad,  it  is  not  available  in  er- 
ror.—  Wilson  vs.  JacksOn — [Ah,  Rep,  399.) 

If  the  services  rendered  were  for  the  benefit  of  the 
estate,  of  coursfe  the  persons  retidering  them  ought  to 
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have  their  right  of  action  against  the  estate,  because 
the  senrices  might  be  essential,  and  the  executors  in- 
solvent ;  and  but  for  the  remedy  on  the  testate,  the 
services  would  not  be  performed  at  all. — Cited  2  Henn. 
4-  Munf  bb—Chitty  On  Bills,  490;  Note  2,—ib.  499, 
liote  n. 

m 

By  Mr.  Justice  Hitchcock. 

Murdock  M.  •  McKenzie  brought  an  action  of  as- 
sumpsit, in  the  Circuit  Cpurt  of  Morgan  county,  against 
Thomas  McEldery  and  Reuben  Chapman,  executors 
of  William  S.  Goodhue,  and  declared  against  them 
for  work  and  labor  done  by  him  for  them  as  executors 
of  said  estate,  at  their  instance  apd  request,,  in  and 
about  the  settlement  of  the  estate  of  the  said  Goodhue^ 
The  declaration  avers  a  liability,  ^nd  super  5e  assump- 
sit;, jn  the  common  form.  McEldery  pleaded  in  short, 
"  non-assumpsit,  and  set-off,"  to  which  there  was  a  re- 
plication and  issue,  in  short.  The  cause  was  tried  at 
March  term,  1833,  and  a  verdict  was  had  in  favor  of 
the  plaintiff  against  both  defendants,  for  the  sum  of 
eighty-eight  dollars  and  fifty-five  cents,  and  a  judg- 
ment de  bonis  testatoris  was  rendered  thereon.  No 
Botice  appears  to  have  been  taken  ^f  the  failure  of 
Chapman  to  plead. 

At  the  trial,  two  bills  of  exceptions  were  taken  to 
tiie  opinion  of  the  Court.  In  the  first,  and  only  one 
which  it  will  be  necessary  for  the  Court  to  notice,  it 
is  stated,  that  "  it  was  proved  that  the  work  and  labor 
done,  and  which  is  sued  for,  was  done  at  the  request  of 
the  executors,  as  set  forth  in  an  accoui^  which  is  made 
part  of  the  bill  of  exceptions,  and  which  appears  to  be 
principally  for  posting  up  the  books  of  the  testator : 
upon  which  evidence  the  Court  charged  the  jury,  that 
if  they  believed  that  the  work  done  was  such  as  waft 
beneficial  to  the  estate,  that,  in  that  ease,  it  was  char- 
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geable  to  them  in  their  representative  capacity  of  exe 
cutors,  and  not  to  them  as  individuals ;  and  that  such 
evidence  did  sustain  the  action  against  them  in  their 
representative  capacity. ' ' 

The  case  appears  to  have  been  treated  by  the  plain- 
tiffs, and  the  Court  below,  as  a  suit  against  them  as 
executors,  and  the  charge  of  the  Court  directly  in- 
volves the  question,  whether  an  executor  or  adiniaifi- 
trator,  by  virtue  of  their  general  powers  as  such,  can 
make  any  contract  in  their  representative  character, 
which  at  law,  will  bind  the  estate,  and  ahithorise  a 
judgment  de  bonis  testatoris. 
<Ala.Btp.276.  Thifi  Court,  in  the  case  of  Greening  vs.  Sheffield^ 
at  December  term,  1824,  where  the  defendant  had  gi- 
ven his  note  as  executor,  and  was  sued  in  his  repre- 
sentative capacity,  decided,  '*  that  in  a  court  of  law, 
the  estate  could  not  be  charged  in  such  a  contract" — 
that  Greening,  the  defendant,  though  liaMe  in  an  ac- 
tion properly  brought  against  him  in  his  individual 
character,  could  not  be  made  liable  in  the  action 
against  him  as  executor.  This  decision  is  decisive* 
of  this  case :  for  if  an  executor  cannot  give  a  note  ta 
bind  the  estate,  he  cannot  make  any  other  contract 
in  law  to  bind  it.  The  limitation  which  the  Court, 
in  this  case,  has  placed  upon  the  plaintiffs'  right, 
"  that  he  shotdd  show  that  the  work  was  beneficial  to 
the  estate,'*  cannot  affect  the  case.  It  is  a  very  pro- 
per inquiry,  as  between  the  executor  and  the  County 
Court,  when  the  executor  presents  his  accounts  for 
final  settlement.  But  to  say  that  the  plaintiffs'  right 
to  recover  for  work  and  labor'  faithfully  performed, 
shall  depend  upon  the  benefit  which  the  estate  shall 
have  derived  from  that  labor,  would  be  establishing  Sr 
new  principle  in  the  law  of  contracts,  not  heretofore 
known. 

If  the  executor  is  able  to  contract  and  bind  the 
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estate^  the  evidence  of  such  contract  and  performance 
of  the  stipulations  under  it,  by  the  pJaintifF,  would  en- 
title him  to  recover.     If  he  is  not  able  to  contract,  ex- 
cept under  the  above  restriction,  ftien  it  would  seem 
to  follow,   that  he  cannot  contract  at  all.     That  an  • 
executor  or  administrator  can,  at  his  discretion,  em-  1 
ploy  workmen,  make  contracts,  givn.  notes  and  bonds,  • 
ad  hbitum,  and  bind  the  estate,  and  where  there  are  • 
more  than  one,. bind  all  in  that  capacity,  is  a  princi-  J 
pie  that  seems  only  necessary  to  ^  be  stated,  to  be  re-  • 
jected.     That  an  executor  or  administrator  may  con-  > 
tract  for  all  necessary  matters  relating  to  an  estate,  | 
cannot  be  doubted,  but  that  he  doe^  sq  on  his  persoQ-  % 
al  responsibility  ;  and.  the  action  to  recover  on  such   I 
contract,  at  law,  must  be  against  him  individually,  is  ^ 
equally  clear. 

That  there  are  ^ases  in  which  a  court  of  equity 
would  charge  the  estate,  there  can  be  no  doubt ;  but 
where  the  executor  is  living,  liable  >to  be  sued,  and 
for  aught  that  appears,  able  to  pay,  the  remedy  is 
against  him  individually. 

In  this  case,  the  action  is  against  both  executors  : 
oijly  one  haa  pleaded.  The  evidemce  is,  that  the  work 
was  iqfyd  at  the  instance  of  one,  and  which  one  does 
not  appear ;  and  the  judgment  is  against  both,  and 
the  estate  is  charged.  So  much  error,  in  so  short  a 
ease,  does  not  commonly  occur. 
•  The  judgment  must  be  reversed ;  and  as  the  ao- 
tioa  is  misconceived,  the  case  cannot  be  remaiided. 
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WALTERS  tenus  C0MH0N8. 

The  United  States,  in  providing  for  the  survey  of  the  public  domain,  established 
the  rule,  that  sections  of  hinds  should  be  held  to  contain  the  exact  quantity' 
returned  by  the  Surveyor-General;  so,  that  the  corners  .of  gectians  fixed  hy 
auch  survey,  cannot  be  removed. 

In  the  case  bf  seetums,  the  government  has  arranged  their  boundaries,  marked 
their  linetf  and  comers,  and  declared  the  contents ;  and  the  purchaser  of  an 
Mtirf  Bottiou  takes  all  within  those  limits,  be  it  more  or  less  than  the  quantity 
returned  by  the  surveyor:  but  in  the  purchase  of  a  less  quantity  than  a  sec- 
tion, (aa  between  the  several  holders  of  a  section,)  the  contents  of  such  seve- 
fiU  parts  must  be  determined  by  reference  to  the  entire  section  t  and  the  pur- 
cbaser^of  a  half  or  quarter  section,  is  entitled  to  one  half  or  one  fourth  of  what- 
^er  the  section  contains.    In  such  case  the  half  mile  posts  or  comers  are  to ' 

'  be  placed  equi-distaqt  between  the  corners  of  a  section ;  for  these  half  mile 
jpoeta  are  net  definitively  fixed  by  la^,  as  in  the  case  of  section  corners. 

T^His  was  an  action  of  trespass,  to  try  title,  institu- 
ted by  Walters  against  Commons,  in  the  Circuit  Court 
of  Perry. 

Walters  was  owner  of  the  south  east  quarter  of  sec- 
tion eight,  in  township  eighteen,  of  range  ten,  and 
Commons  claimed  the  east  half  of  the  south  west 
quarter  of  the  same  section.  The  whole  section  was 
found  to  contain  six  hundred  and  fifty  two  37-100 
acres,  and  the  question  raised  in  this  case,  was,  in 
substance,  whether  the  surveyors  had  the  right  of  re- 
moving the  half  mile  postSy  and  of  thus  giving  the 
plaintiff  his  portion  of  the  excess  in  the  section.  The 
Court  below,  charged,  among  other  things,  that  th^ 
surveyors  had  no  right  to  remove  the  half  mile  stakes, 
if  without  doing  so,  they  could  give  the  quantity  call- 
ed for  in  the  patent,  though  the  section  contained 
more  than  six  hundred  and  forty  acres.  There  was 
a  judgment  for  defendant  below,  and  the  plaintiff  hav- 
ing excepted  to  the  opinion  of  the  Court,  took  his 
writ  of  error. 

ELLis  &  Peck,  for  Pl'flF— cited  Story's  Dig.  360,  1. 
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By  Mr.  JustiGe  Hitchcock: 

This  is  an  action  brought  by  the  plaintiff  in  error, 
in  the  Circuit  Court  of  Perry  county,  to  recover  posh 
session  of  a  piece  of  land  in  possession  of,  and  claim* 
ed  by  the  defendant  At  the  trial  below,  a  bill  of 
exceptions  was  taken,  which  presents  the  following 
state  of  facts. 

The  plaintiff  gaVe  in  evidence  a  patent  from  the 
United  States,  for  the  south  east  quarter  of  section 
eight,  township  eighteen,  range  ten,  containing  one 
hundred  and  sixty  70-100  acres,  and  that  the  defend* 
iffit  was  in  possession  of,  and  claimed  the  east  half 
of  the  south  west  quarter  of  the  same  section.  He 
further  proved,  that  by  an  accurate  survey  of  the  whole 
section,  it  was  found  to  contain  six  hundred  and  fifty 
two  37-100  acres,  and  that  to  give  the  plaintiff  one 
fourth  of  this  section,  it  would  take  about  one  and  a 
half  acres  from  that  in  possession  of,  and  enclosed  by 
the  defendant.  It  appeared,  by  the  evidence  of  the 
county  surveyor,  that  the  half  mile  stake  on  the  south 
line  of  the  section  was  missing ;  but  that  by  running 
a  line  from  where  he  supposed  it  to  have  been,  judg^ 
ing  from  the  fore  arid  aft  trees,  north,  to  the  nmidle 
of  the  section,  and  from  thence  east  to  the  east  line  of 
the  section,  there  would  be  found  within  those  fines 
the  quantity  called  for  by  the  plaintiff's  patent,  and 
that  that  those  lines  so  run,  would  not  bring  the  de- 
fendant within  them — ^but  that  by  placing  the  half 
mile  stake  at  the  centre  of  the  south  line  of  the  seo- 
tion,  and  thence  running  to  the  centre  of  the  sectioa, 
so  as  to  give  the  plaintiff  one  fourth  of  the  entire  sec^ 
tion,  it  would  take,  as  before  stated,  one  and  one  half 
acres  of  the  defendant's  possessions. 

Upon  this  state  of  facts,  the  Court  below  instrupted 
tiie  jury,  that  if  by  running  the  line  from  the  half  mile 
Stake,  or  if  missing,  from  where  it  was  supposed  to 
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have  been,  from  the  fore  and  aft  trees,  on  the  south 
Jin^,  north,  to  the  middle  of  the  section,  and  thence 
to  the  half  mile  stake  on  the  east  line  of  the  section, 
the  same  would  contain  the  number  of  acres  the  par 
tent  called  for — that  that  was  all  the  plaintiff  was  enti- 
tled to,  though  it  might  be  less  than  a  fourth  of  the  sec- 
tion, and  that  in  re-surveying  the  lands  sold  by  the 
United  States,  in  this  state,  the  surveyors  have  no 
right  to  remove  the  half  mile  stakes,  if  without  it, 
they  can  give*  to  the  party  holding  the  patent  the 
number  of  acres  called  for  therein,  though  the  section 
may  contain  more  than  six  hundred  and  forty  acres; 
and  though, .  if  the  section  were  equally  divided,  ac- 
cording to  the  legal  sub-divisions  of  the  United  States, 
he  would"  be  entitled  to  a  larger  quantity. 

The  correctness  of  this  instruction,  is  brought  be- 
fore this  Court  for  examination,  and  the  case  has  been 
submitted  mthout  argument. 

The  titles  to  lands  in  this  state,  are  derived  from 
grants  by  the  United  States,  and  are  made  under  sur- 
veys regulated  by  laws  of  the  United  States.  By  the 
act  of  1796,  providing  for  the  sale  of  the  lands  of  the 
United  States  north  of  the  river  Ohio,  and  which  is 
the  parent  act  of  all  our  land  laws,  the  principles  up- 
on which  surveys  are  made,  are  prescribed.  By  the 
second  section  of  that  act,  the  lands  are  to  be  divided 
by  north  and  south  lines,  run  according  to  the  true 
meridian,  and  by  others  crossing  them  at  right  angles^ 
so  as  to  form  townships  of  six  miles  square.  The  corn- 
ers of  the  townships  are  to  be  marked  with  progresh 
sive  numbers  from  the  beginning ;  each  distance  of 
a  mile  between  the  comers  shall  be  distinctly  marked 
with  marks  different  from  those  of  the  comers.— 
These  townships  are  to  be  divided  into  sections  con- 
taining, nearli/  as  may  be,  six  hundred  and  forty  acres^ 
by  ruiming  through  the  same,  each  way,  parallel  lines. 
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at  the  end  of  every  two  miles,  and  by  marking  a  com- 
er on  each  of  said  lines  at  the  end  of  every  mile.  The 
sections  are  to  be  numbered,  respectively,  beginning 
with  number  one  in  the  north  east  section,  and  proceed- 
ing west  and  east  alternately,  through  the  township, 
with  progressive  numbers  till  .the  thirty-six  be  com- 
pleted :  and  the  surveyors  are  to  mark  on  a  tree  near 
kch  comer  made  as  ioresaid.  and  within  each  sec 
tion,  the  number  of  the  section,  and  over  it  the  num- 
her  of .  the  township  in  which  said  section  may  be, 
and  all  lines  are  to  be  plainly  marked  upon  trees,  and 
measinred  with  chains,  &c.  according  to  a  standard 
fixed  by  the  act. 

By  an  act  passe.d  the  11th  February,  1806,«  the-^migj-. 

surveyors  were  required,  by  running  intermediate 
Jljies,  to  subdivide  the  lands  into  sections,  half  sec- 
tions, and  quarter  sections,  and  by  that  act  certain 
principles  were  established,  by  which  to  ascertain 
Ihe  boundaries  and  contents  of  the  several  subdi- 
visions. .       . 

The  first  principle  declares,  ^\  that  all  the  comers 
marked  in  the  surveys  shall  be  estabhshed  as  the  pro- 
.per  comers  of  sections  or  subdivisions  of  sections 
which  they  were  intended  to  designate ;  and  the  corn- 
ers of  half  and.  quarter  sections,  not  marked  on  the 
said  srurveys,  shall  be  placed,  as  nearly  as  possible, 
equidistant  from  those  two  comers  which  stand  on 
the  same  hue." 

By  the  SQcond  principle,  each  section  or  sub-divi- 
sion of  section,  the  contents  of  which  shall  have  be«i 
return^  by  the  Surveyor-General,  shall  be  held  and 
considered  to  contain  Ihe  exact  quantity  e}^es8ed  iu 
the.  return  so  made ;  and  the  half  sections  and  quarter 
sections,  the  contents  whereof  shall  not  have  been  jre^ 
tomed,  shall  be  held  and  considered  as  containing  tfa0 
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wie  iiatf  or  th^  one  feiaij^)  respectiTelj,  tS  the  re» 
tamed  eontoalS'  df  &6  seetion  t^  whicli  they  make  a 

By  €ik  it  will  be 'seen  tl^t  1^  eoi'Mn  <3f  secti 
€ffe  de&utively  estaldifihed,  and  cacittot  be  altered  ^ 
iSiat  t^  balf  tmd  quarter  sections  are  not  actually  run 
dtrtf  but  Aa*  tie  half  mile  comereate  to  be  placed,  aft  ^ 
nearly  aa  ^possible,  eqmdistant  between  the  corners  ef 
isectiofits,  Baid  that  the  purchaser  of  a  half  or  qxwrter 
eection  ^wffl  be  entitled  to  the  half  or  quarter  of  iSbe 
returned  contents  of  the  section  of  which  it  forms  ti 
part,     it  «o  happens,  however,  that  a  section  some- 
times contains  more,  than  by  the  i^eturned  contaots 
from  the  surveys,  it  appears  to  haTe>  and  in  some 
<»ses  les».     ki  tiie  present  case,  it  contains  twelve 
fl7-10O  acres  more>  than  that  prescribed  by  law. — 
Where  there  are  diflferent  owners  in  the  same  section, 
how  is  this  excess  to  be  divided  ?    If  the  half  tnite 
pDstB  or  comers  are  equidistant  between  the  comere 
of  the  section,  there  can  be  no  diificiilty :  for,  by  run- 
ning to  the  «xact  center  of  the  section>  fkom  each  post, 
"the  parte  wiH  be  equal*    It  is  only  when  tfcere  is  sn. 
error  in  not  placing  the  half  mile  post  or  comer  at  -fee 
center  of  the  line  of  the  section^  that  iTie  inequality 
occurs.     By  law,  these  comers  are  not  decho^  to  be 
*' established  as  the  proper  corners^"  as  is  done  in  the 
case  of  sections ;  to  disturb  which  would  distract  a 
whole  township  :  but  they  are  to  be  as  "  neaafly  equi- 
distant as  jpossible  from  the  comers  of  the  section  ;'* 
and  if  there  is  an  error  found  in  that  particular,  by 
which  one  person  owning  one  half  or  quarter  of  a  sec^ 
tion,  has  got  possession  of  more  than  the  half  or  quar- 
-ter,  it  is  the  opinion  of  the  Court  that  this  error  can 
*e  corrected.  The  proprietf  of  fliia  distinctipn  is  obvi- 
^otts.    Ttt  tlie  ease  df  Sections,  the  government  hw 
fixed  and  established  the  boundaries^  marked  the  lines^ 
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and  designated  and  marked  the  comecB,  and  declared 
the  contents'^  and  a  purchaser  of  a  section  takes  it  by 
metes  and  bounds,  and  is  entitled  to  all  within 
those  bounds,  whatever  it  may  be  :  but  iit  the  pur- 
chase of  a  less  quantity,  althdugfa  the  gexvermnrai 
declares  what  the  contents  are,  yet,  as  between  the  se- 
veral holders  of  th»  section,  their  rights  are  to  be  de* 
termined  by  reference  to  the  entiw  section ;  their 
boundaries  are  not  determined  by  metes  and  bounds 
designatefi  and  estal^shed  by  the  goT^mment ;  fer 
as  to  those,  there  are  no  returns,  but  the  sam6  is 
determined  by  reference  to  the  s^tion^  as  bei^a 
stated. 

The  exporesaion  in  the  act^  tiiat  1he  sectieils  &nd 
sabdivisktts  shall  ba  held  aod  cooAd^red  as  '^eoift- 
taiiiiag  the  exact  quaoodaty  expressed  in  lisB  returns,^' 
k  eqtuval^t  to  tiie  expression  in  a  deed,  convejrin^ 
lands  by  metes  and  bounds;  and  stating  the  qnsoftrtjr 
of  acres,  '^be  the  same  maeeiot  less.'"  Here,  tbe  pur'- 
chasw  takes  what  is  within  the  bounds,  witiiout  w- 
Icnrenoe  to  the  exact  amount  tiiere may  h^pjj^  te^ba 

From  this  vietr  of  the  case,  it  follows,  that  i3e& 
CSfonit  Goort  erred  in  its  instruction  K>  the  jury  ^ 
aad,  therefore,  ib»  cause  must  be  lev^rsed,  zod  r^ 
manded. 


'  .  CASES  DETERMINED 


44 


tlOTCBlCOK  05.  TOLLS. 


HUTCHISON,  Executor  versus  TOLLS. 

toiN»— The  efilBCt  of  the  act  of  1806|  which  prohibits  any  action  from  bein^ 
brought  ag^0t  an  executor  or  adminUtrator  within  six  mpnths  from  the  time 
of  proving  the  will  or  granting  letters  of  administration— should  be,  to  sus- 
pend for  that  time,  the  running  of  the  statule  oflimitations.    But, 

'Where,  in  An  action  brought  against  an  exeqator,  to  recover  a  debt  doe  by  hm 
testator,  a  replication  to  a  plea  of  the  statute;  of  limitations  only  alleged  thai 
Utters  testamentary  toere  not  graitted  to  the  executor  until  more  <ftan  two  years  efier 
Ae  tbttator's  deeeeis»— Held:    That  this  replication  was  badr  and  was  no  bar  to 

•  the  plea.;  l^ecause-,  only  avening  that  letters  testamentary  were  not  granted 
for  so  long  a  period,  left  the  legal  presumption  uncontradicted,  that  letters  of 
one  kind  or  another,  had  been  previously  issued. 

Triis  aotioB  M^as  instituted  by  Tdls,  in  the  Coun- 
ty Odnrt  of  Madison,  to  recover  of  the  plaintiff  in 
error,  the  amount  of  an  account  due  by  his  testator. 
The  defendant  hdovr,  filed  the  plea  of  the  statute  of 
limitations,  to  which  there  was  a  special  replication. 
The  action  was  commenced  something  orer  four  years 
after  the  death  of  the  testator,  and  the  replication 
averted  that  letters  testamentary  had  not  been  grant- 
ed until  over  two  years  after  that  event, — ^which,  added 
to  the  six  months  during  which  the  writ  could  not  be 
issued  against  the  executor,  it  was  contended,  barred 
the  action  of  the  statute. 

The  defendant  below,  having  demurred  to  this  re- 
pfication,  the  same  was  overruled,  and  he  took  his 
writ  of  error  to  this  Court. 

Hopkins,  for  Plaintiff— cited  Aikin's  Dig.  176 — 
1  Stewarts  Rep.  254. 

By  Mr.  Justice  Thornton. 

This  case  comes  up  by  writ  of  error  from  the  Coun* 
ty  Court  of  Madison  county,  to  reverse  a  judgment  of 
said  Court,  in  favor  of  the  defendant  in  error ;  and 
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the  only  error  assigned,  is,  that  the  Court  below  erred 
in  overruling  a  demurrer  to  a  replication  to  the  plea 
of  the  statute  of  limitations  of  three  years,  the  action 
being  assumpsit  upou  an  open  account,  for  board,  &c. 
furnished  the  testator  of  the  plaintiff  in  error.  The 
replication  contains  the  averments — ^that  the  testator 
departed  this  life  in  July,  1826,  and  that  letters  testa- 
mentary were  not  granted  to  the  plaintiff  in  error,  or 
to  any  other  person  upon  the  testator's  estate,  until  the 
22d  of  September,  1828 ;  that  the  time  from  the  death 
of  the  testator,  to  the  time  of  his  said  promise  in  the 
plaintiff's  declaration  mentioned,  and  the  time  from 
the  commencement  of  the  action,  to  the  period  of  six 
months  after  the  issuance  of  letters  testamentary  to 
the  plaintiff  in  error,  does  not  amount '  to  three  years ; 
that  the  action  was  not  barred  before  the  death  of  tes- 
tator, nor  has  it  been  barred  since  granting  letters  tes- 
tamentary to  the  plaintiff  in  error.  It  does  not  ap- 
pear when  the  action  accrued,  but  take  it  as  having 
done  so,  at  the  death  of  the  testator,  which  is  the  most 
'&vorable  supposition  for  the  defendant  in  error,  and 
&ur  years  and  one  month  had  elapsed  before  the  issu- 
ance of  the  writ  in  this  cause.  The  repUcation  ad- 
mite  that  the  statute  had  begun  to  run  in  the  life- 
time of  the  testator.  There  is  no  provision  in  the 
statute  itself,  which  saves  the  running  of  it,  in  the 
case  of  the  death  of  the  person  liable  to  the  suit ;  and 
the  general  rule  is  well  established,  Ihat  when  it  be- 
gins, it  goes  on,  tiU  it  operates  as  a  complete  bar : 
yet,  I  am  inclined  to  the  opinion,  that  the  effect  of  the 
act  of  1806,  respecting  the  estates  of  deceased  per- 
sons,' which  prohibite  any  action  from  being  brought  ^^yj^^j^jgd 
against  an  executor  or  administrator,  until  six  months 
4^all  have  expired  from  the  time  of  proving  the  will 
of  the  testator,  or  of  granting  letters  of  administration 
on  the  estate  of  the  deceased,  should  be,  to  suspend  for 
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that  time,  tilie  running  of  the  statute. of  liinifeGitioiid. 
For^  though  the  language  of  the  statute  is,  that  no  ac« 
tion  shall  be  brcwaght  to  recover  any  BOioney  due  by 
open  account,  after  the  expiration  of  three  years  from 
title  accruing  of  the  cause  of  action ;  I  feel  persuaded 
tiiat  the  computation  should  be  so  made,  as  not  to  em- 
brace a  period,  even  ^ter  the  statute  h^  begun  to 
run,  during  which  there  was  no  person  potentially 
existing,  against  whom  a  suit  could  be  maintained—^ 
Lex  nm  cagit  ad  mpo$sibiUa.  Here,  for  tiie  Space  cxf 
MJC  months  alitet  piobate  of  a  will^  or  letters  c^  admitb- 
istraticm  granted^  a  l^gal  incapacity  is  imposed  on  &e 
oi^editor ;  the  ef[ect  of  which  is^  to  laodify  the  statute 
ef  limitations  in  ;Sttch  cases.  I  am  not  prepared  ta 
say  what  is  the  greatest  let^h  of  time  wla<^  may 
transpire  idi  case  of  the  intervening  death  of  a  debtor^ 
to  be  abstracted  from  tike  reckoning  ti  the  statate; 
though  I  am  satisfied  that  such  reckK^ning- should  be 
made  without  reference  to  the  fact,  that  m  a  oertam 
eontingency,  the  creditor  himidelf  could  obtain  letters^ 
<>f  administration  on  the  Estate.  There  is  no  doubt 
that  a  disability  to  sue,  which  is  justly  imputabfe  te 
the  creditor,  would  be  disregarded ;  us  if  she  be  a 
fefw  sok^  and  after  action  accrued,  marry  :  the  pepod 
of  her  coverture  would  not  be  rejected  in  the  compilfc^ 
tation:  m^y  persons  may  be  creditors  Of  asn  estatoi 
ivho  may  be  be  wholly  unworthy,  if  they  oOu)d  com* 
ply  with  the  requisites  of  the  law  in  all  other  reqpe^tfiL 
If  a  creditor  die,  twelve  months  has  been  adopted  te 
a  period,  within  which,  his  representative  may  siie  Ibr 
aay  d9maQd  du0  to  the  testator  or  intestate,  atthaii^gh 
the  statute  may  have  commenced  tunning  in  iai&  Uhr 
time,  Mid  would  have  p^ected  the  bar  withua  the 
twelve  months,  if  he  had  lived.  This  adoption  of  tbm^ 
in  favor  of  the  representatives  of  a  deceased  oredStdr^ 
bfts  grown  up,  under  ^  equitable  eonstroctam  of  the 
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English  statute  of  limitatioiil^  of  dlst  James  I  m,  4, 
in  that  country,  and  has  been  recognised  in  our  stated 
from  a  view  of  its  propriety :  tmr  statute,  eontainia^ 
the  same  clause  as  that  in  21  James  I.  sec.  4.  Foi: 
&e  gradual  progress  of  this  exception  to  the  statute 
of  limitations,  till  its  settlement  as  above  stated'^-eee 
SaJk,  424,  435—2  Strange,  907—1  IkJias,  413r~.l 
WasKn.  308,  and  1  Stmt,  264 

If  the  disability  to  sue  be  created  by  the  death  of 
liie  debtor,  the  statute  expressly  continues  that  disa;* 
bflity ,  as  we  have  seen,  till  six  months  after  probdte  4bi 
\m  will,  if  he  left  one,  or  after  letters  of  administara- 
tien  granted  on  his  estate.  Tl^  precise  time  is  not 
definitely  fixed,  «o  that  it  cannot  vary.  But  if  the 
Judge  of  the  County  Court  do  his  duty,  it  canDOt  M*' 
oeed  nine  months,  in  any  case.  For  forty  days,  the 
i^pointment  of  any  one  as  personal  representative,  is 
left  open,  to  be  availed  by  the  parties  entitled  undw 
&e  statute,  according  to  an  order  of  successum  theie- 
in  designated.  If  no  one  take  letters  as  there  ftuthof- 
ised,  then,  after  delajdng  only  as  mtxch  time  more,  as 
will  finish  out  three  monthis^  from  the  death  of  4te 
debtor,  the  Judge  of  the  County  Court  shall  commit 
the  administration  to  the  sheriff  or  coroner.  Full  pow- 
er, however,  exists,  to^u^ly  a  temporary  representa- 
tive in  almost  every  supposable  case>  during  the  de- 
lays which  are  contemplated  in  the  act*  It  is  to  be»Aik.nig.i7e, 
presumed,  that  in  three  months,  some  representative  ''*'♦'  ^  ''• 
t>f  the  deceased^  either  executor  or  administrator,  wSl 
be  appointed^,  the  addition  of  the  six  month;s  to  which 
time,  making  nine  months,  may  be  looked  upoii  as  the 
period^  which,  by  a  necessary  construction  of  the  sta- 
tute of  limitations,  as  affected  by  the  aets  aboro  re- 
lened  to,  may  be  said  to  be  excepted  fixMaa  oomputa- 
tion :  though,  as  I  have  stated  above,  a  longer  ttoae 
must  be  omitted,  where,  from  the  neglect  of  the  5u#ge 
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of  tl;^  County  Court,  or  other  cause  not  imputable  to 
the  creditor,  such  longer  time  has  elapsed,  before  any- 
one existed  against  whom  the  action  could  be  brought. 
•The  presumption,  that  in  the  case  of  the  plaintiff's 
testator,  the  necessary  appointment  of  an  administrar 
tor  was  conferred  upon  some  one,  is  not  rebutted  by 
any.  averrment  in  the  replication.  The  bar  was  re- 
lied upon,  and  should  have  been  avoided  by  matter 
positively  alleged,  or  at  least  of  reasonable  probability. 
The  replication  only  avers  that  letters  testamentary, 
were  not  issued  to  the  executor,  imtil  after  two  years 
and  nearly  two  months  had  expired  since  the  death 
of  his  testator,  and  insists,  that  ihis  time,  with  the  ad- 
iditiqn  of  the  .six  months,  should  bp  reject^,  which 
being^done,  would  obviate  the  bar  of  the  statute. 

The  replication  is  dearly  defective,  because  only 

,  averring  that  letters  testamentary,  were  not  granted 

for  so  long  a  period,  leaves  the  legal  presumption  un- 

.  contradicted,  that  letters  of  administration  pf  one  kind, 

•orauother,  had  been  previously  issued. 

Let  the  judgment  be  reversed,  and  the  cause  r?- 
-manded  for  further  plea. 


r 


HAGEN  versus  THOMPSON. 


•»•. 


Caws.ctnied  from  Justices- CourU  into  the  Circuit  or  Coanty  CmKV^\ty  e$^ 
arari  or  appeal,  are  triable  de  noto  on  their  merits  and  e<}uity;  and  a  payment 
made  after  the  rendition  of  a  judgment  by  a  magistrate,  is  available;  WitHmit 
a  ^cial  plea  jncisiorraui  oNtfifiicaiicf. 


■  *. , 


•  This  action  was  commenced  before  a  Justice  cf  the 
,  Peace  in  Bibb  coimty — taken  to  the  County  Qoprt 
-  by  certiorariy  and  thence  by  writ  of  error  to  the  C^- 
( cult  Court. 
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The  Court  was  requested  to  charge  the  jury,  that 
a  payment  after  the  rendition  of  judgment  by  the  ma- 
giBtrate,  could  not  be  pleaded,  except  by  plea  puis 
darrein  continuance.  The  Judge  refused  to  give  this 
charge,  but  instructed  the  jury  that  the  defence  of 
payment  was  good  without  such  special  plea.  To . 
this,  exception  was  taken,  and  the  case,  by  writ  of 
error,  brought  into  this  Court. 

Pickens,  for  Plaintiff. 

Martin,  ca»^r«— cited  Aikin's  Digest y  261. 

By  Mr.  Justice  Thornton  : 

This  action  wsas  commenced  before  a  justice  <^the 
peace,  and  was  brought  into  the  County  Court  of 
Bibb  county,  by  certiorari  ;  where,  during  the  trial, 
a  bill  of  exceptions  was  signed.  It  was  then  taken 
by  writ  rf  error  into  the  Circuit  Court ;  and  upon  er- 
rors there  assigned,  the  judgment  of  theCoimty  Court 
was  affirmed :  from  which  judgment,  a  writ  of  error 
is  brought  to  this  Court. 

The  assignment  of  error  *here,  on^f  ^Hjbraces  Ae  . 
matter  cwriginally  excepted,  to  in  the  County  Court, 
which  was  the  refusing,  and  giving  of  instructions  to 
the  jury,  as  disclosed  in  the  bill  of  exceptions.  The 
charge  asked,  was,  to  instruct,  that  if  they  behov- 
ed from  the  testimony,  that  the- defendant  had  proved 
no  payment  on  the  note  declared  on,-  except  pa3nnents 
mad<r  after  the  commencement  of  the  suit,  and  rendi- 
tion of  judgment  by  the  justice  of  the  peace,  that  the 
pleas  of  the  defendant,  pleaded  in  bar  of  the  action 
generally,  were  not  supported  by  such  proof;  that 
such  defence  could  only  be  pleaded  by  way  of  plea 
of  puis  darrein  continuance  ;  and  that  they  must,  in 
that  event,  return  a  verdict  for  the  plaintiff.  This, 
the  Court  refuse^ — but  charged,  that  if  they  believed 
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from  the  evidence,  that  the  debt  was  satiBfied,  even 
after  such  judgment  rendered,  and  before  the  catise 
vras  brought  into  that  Court,  that  the  defence  was  main^ 
teinable  under  the  isisues  joined. 

.After  a  case^  from  a  Justice  of  the  Peace,  is  brought 
mto  the  County  or  Circuit  Court,  whether  by  appeal^ 
or  certiorari^  it  is  to  be  tried  de  navOy  as  if  it  had  ori- 
ginated in  that  Court :  and  the  validity  of  the  pay- 
ment here  sought  to  be  established,  may  be  tested  by 
considering  the  case  in  that  point  of  light  It  seems 
to  be  admitted,  that  by  a  proper  form  of  plea,  this  de- 
fence could  have  been  availed :  if  it  could,  by  any 
plea  to  the  action,  technically  pleaded,  it  is  admissible, 
we  think,  uiider  the  pleadings  in  this  case ;  for,  the 
act  requiring  the  cause  to  be  tried  on  its  merits,  ao» 
cording  to  the  equity  and  justice  of  the  case,  upon  a& 
fesue  to  be  formed  under  the  direction  of  the  Court, 
has  been  often  determined  not  to  require  critical  ao* 
curacy  in  the  pleadings,  either  as  it  respects  the  state- 
ment on  the  one  hand,,  or  the  plea  on  the  other,  Th« 
proceedings  had  before  the  ma^trate,  after  the  case 
comes  up  for  tri^,  de  novo,  whether  by  appeal  or  ccr- 
tiorari,  are  merely  introductory  to  that  trial,  and  may 
be  assimilated  to  mesne  process,  in  an  ordinary  action. 
Now,  payment  and.  satisfaction  of  the  cause  of  action, 
like  a  relejise,  is  available,  though  made  pending  tha 
writ. 

From  this  view  of  tiie  case,  we  think  there  is  no 
error,  and  that  the  judgment  must  be  affirmed. 


JANUARY  TERM.  1895. 
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HUNTLXGTON  versus  BELL,  et  al. 

« 

Where  executions  are  issued  against  personal  property ,  which  has  been  claiil^ 
ed  by  a  third  person,  under  the  statute,  and  before  the  trial  of  the  righf  is  de- 
termined, other  executions  are  issued  u})on  the  same  judgment,  and  Levied 
upon  the  same  property— au  injunction  will  lie  to  restrain  proceedings  on  th« 
latter. 

This  case  originated  in  a  bill  for  injunction,  filed 
by  Huntington  against  Bell,  et  a/,  in  the  Circuit  Court 
of  Dallas.  The  bill  disclosed — that  sundry  execu- 
tions had  been  levied  on  a  slave  of  the  complainant, 
as  the  property  of  one  Miller,  upon  a  judgment  against 
him,  and  that  on  trial  of  the  right  of  property,  in 
pursuance  of  the  statute,  a  verdict  was  rendered  iii 
favor  of  complainant,  from  which  an  appeal  was  ta- 
ken to  the  Circiiit  Court.  That  before  any  final  ad- 
judication of  the  cause,  three  other  executions  were  is- 
sued on  the  same  judgment,  and  levied  on  the  same 
slave,  to  restrain  which,  the  injuiiction  was  prayed. 
The  Court  below,  rendered  a  decree  dissolving  the  in- 
junction, and  Huntington,  by  writ  of  error,  brought 
the  case  into  this  Court. 

Pickens,  for  Plaintiff.— ^The  Court  below,  suah 
tained  the  demurrer  to  the*  bitt,  on  the  ground,  it  is 
supposed,  that  the  complainant  had  a  remedy  at  law. 
The  party,  it  is  true,  might  not  be  left  wholly  with- 
6Mt  remedy  at  law ;  but  the  relief  sought  is  prevent* 
ive  relief:  it  is  to  restrain  the  defendant  from  carry* 
ing  into  effect  a  sale,  by  which  the  complainant  might 
sustain  much  injury.  The  kind  of  relief  sought,  is 
different  from  that  which  might  afterwards  be  obtaLn^^ 
ed  by  way  of  damages  from  a  court  of  law.  This  is 
one  of  the  appropriate  offices  of  a  court  of  chancery^ 
interposing  its  power  to  give  present  reUef,  to  prevent 
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mischief,  multiplicity  of  actions,  and  nnnecessary  li- 
tigation. Himtington  only  asked  for  a  stay  of  injuri- 
ous proceedings  against  him,  until  a  trial  of  the  right 
of  property  could  be  had,  which  was  then  pending. 

By  Mr.  Justice  Thornton  : 

This  cause  is  brought  up  by  writ  of  error,  to  a  de- 
cree of  a  chancellor,  dissolving  an  injunction,  and  dis- 
solving a  biU.  filed  by  the  plaintiff  in  error  against  the 
defendants.  The  final  decree  was  pronounced  upon 
a  demurrer  to  the  bill,  and  no  reasons  are  assigned 
for  which  the  decree  was  entered.  The-  matters  in 
the  bill  are  to  betaken  as  all  true;  and  they  pr€f- 
sent  a  case,  we  think,  which  called  fwthe^aid  of  the 
protecting  powers  of  a  court  of  equity. 

Three  executions  from  a  justice  of  the  peace;  on 
judgments  rendered  in  favor  of  the  defendant,  Bell, 
were  levied  upon  a  negro  slave,  as  the  property  of  one 
Stephen  Miller,  the  defendant  in  said  executions : 
wh^eupon,  a  claim  to  the  said  slave  was  preferred 
by  the  complainant,  according  to  the  statute  regulat- 
ing the  trial  of  the  right  of  property ;  and  by  the  vei- 
dict  of  a  jury,  the  claim  was  sustained,  and  the  slave 
declared  not  to  be  liable  to  the  satisfaction  of  the  ex- 
ecutions.  It  seems  that  an  appeal  was  taken  to-  the 
•Circuit  Court,  from  the  said  decision  of  a  jury,  and 
that  before  any  final  trial  of  that  matter,  tiiree  alias 
Ji.  fas.  were  issued  upon  the  same  judgments,  and  le- 
vied a  second  time  upon  the  same  ^lave.  The  biH 
prays,  to  enjoin  the  defendant,  Bell,  from  further  pro- 
ceedings on  his  said  executions  against  the  said  slave, 
until  the  appeal  should  be  finally  heard,  and  for  such 
other  relief  as  might  seem  meet. 

The  statute  allows  a  plaintiff  in  exeeuticm,  after  a 
a  levy  and  claim  of  the  property  by  a  third  person, 
to  issue  other  executions  on  his  judgm?nt,  to  be  levied 
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on  other  property  than  that  claimed ;  but  to  allow 
the  same  property  to  be  taken  by  such  second  exe- 
cution, especially  after  a  verdict  that  it  as  not  liable, 
would  be  making  a  mere  farce  of  the  whcde  proceed* 
ing  under  the  ^jct  We  must  presume  that,  in  the 
dissolution  of  the  injunction,  and  disnuBsal  of  the  Mil  by 
the  chancellor  below,  he  was  influenced  by  the  consi- 
deration, that  an  adequate  remedy  could  be  pursued 
by  the  complainant  in  the  courts  of  law ;  for,  the  mat- 
ters disclosed  in  the  bill  evidently  show  a  manifest 
abuse  of  legal  process,  greatly  to  the  injury  of  the 
complainant.  I  cannot  perceive,  however,  any  striclr 
ly  legal  course,  by  which  redress  could  be  afforded 
to  him.  A  supersedeas  of  tliese-  executions  could  -not 
be  eflfected  by  a  prayer  for  that  writ  v  to  a  Judge  of 
a  Circtdt  or  County  Court;  for  that  prayer  is  only 
granted,  where,  from  an  inspection  of  the  record,  it 
would  seem  that  an  execution  had  improperly  issued. 
If  the  memoranda  in  the  justice's  book  could  be  dig- 
nified with  the  name  of  a  record,  which  I  brieve  has 
never  been  allowed,  yet  the  matters  which,  altogether, 
form  the  ground  of  the  relief  sought  here,  would  i^ot 
appear  in  such  a  transcript.  The  fact,  that  the  ap- 
peal taken  to  the  trial  of  the  right  of  property,  ha^  not 
yet  been  determined  adversely  to  the  complainant, 
would  not  appear :  nor  could  the  execution  be  re- 
strained in  that  mode  of  procedure,  from  a  particu- 
lar subject :  it  would  be  either  not  superseded  at  all, 
dr  superseded  in  toto  ;  which  last  would  be  an  inju- 
ry to  the  plaintiff  in  execution,  not  warranted  by  the 
ktw,  A  certiorari  of  the  case  would  only  result  in  a 
trial  de  novOy  which  would  not  reach  the  complaint ; 
because,  no  matter  which  merely  goes  to  suspend  an 
execution,  or  to  divert  it  from  a  particular  subject, 
could  constitute  a  bar  to  the  action^  The  audita 
querela  J  has  been  superseded  by  the  express  decisions 


64 


CASES  DETERMINED 


HATCH    VS.   CRAWFORD. 


of  this  Court,  if  it  were  an  appropriate  remedy  for  the 
abuse  of  process,  from  a  justice  of  the  peace.  The 
only  remedy,  I  apprehend,  which  can  be  afforded,  is 
furnished  by  the  bill  of  injunction ;  to  which,,  the  ob- 
jection, that  it  relates,  in  cases  like  this,  to  a  personal 
matter,  and  so  could  be  compensated  by  an  action  at 
Taw  for  damages,  has  been  eelemnly  overruled  by  this 
Court,  as  well  as  by  other  tribunals  in  the  United 
States,  of  the  highest  legal  authority.  It  is,  there- 
fore, decreed  by  this  Court,  that  the  decree  below  be 
3?eyersed,  the  injunction  be  re-instated,  and  that  the 
chtocellor  below,  make  such  further  orders  and  de- 
crees, as  the  justice  of  the  case  may  require,  not  iil^ 
consij&tent  with  the  principles  of  this  opinion. 


HATCH  versus  CRAWFORD,  Admr^x. 

Ah  obligation  or  agreement  signed  between  two  or  more  parties,  conoludiag 
**  Gtven  under  our  hands  and  jseals,"  and  containing  a  seal  af^r  the  name  of 
the  first  signer,  (the  other  signing  immediately  under  it,)  is  a  sealed  i$utrumeMi^ 
and!  assumpsit  is  not  maintainable  thereon. 

•  Hatch  declared,  in  assumpsit,  in  the  Circuit  Court 
of  Franklin,  against  Crawford,  on  a  written  agree- 
ment, signed  by  himself  and  the  defendaiit's  intes- 
tate. Thfe  cause  of  action  concluded,  "  Given  tmder 
OUT  Mnds  and  sealsy^\  and  was  signed  by  Hatch  and 
Crawford,  the  latter  immediately  under  the  signature 
of  the  first.  Following  Hatch's  name,  there  was  a 
seal,  but  none  to  Crawford's.  On  the  plea  of  gene- 
ral issue,  a  verdict  was  rendered  for  the  defexdant 
In  tbse  progress  of  the  trial,  tiie  Court  below,  excliacted 
the"  agreement  declared  on,  from  the  jury,  on  ii^ 
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groxind,  that  the  same  was  a  sealed  instrument,  and 
that  assumpsit  was  not  main;tainable  therec^*  Tp  this 
decision,  the  plaintiff  excepted,  and  assigned  thesamd 
as  error  in  this  Court. 

Peck,  for  Plaintiff.-?^Although  it  is  trao,  that 
where  several  covenant  together  to  do  tfie  same  tkinffj 
tiie  seal  of  one  may  be  construed  to  be  the  seal  of  aU| 
yet  in  the  case  at  bar  the  parties  do  not  covenant  to 
perform  the  samp  act.  Their  covenants  are  distinct 
and  different,  and  they  being  on  the  sanxe  paper, 
cannot  alter  the  case. 

An  action  of  covenant,  could  not,  therefore,  be 
maintained  on  defendant's  agreement,  because  his 
agreement  was  not  under  seal. — ComyrCs  Dig^  title 
Fait,  Uh  vol  272r—Shep,  Touch.  56. 

By  Mr.  Chief-Justice  Saffold  : 

The  present  plaintiff  declared  against  Mary  Craw- 
ford, as  administratrix  of  the  estate  of  James  Craw* 
ford,  deceased,  in  assumpsit.  The  cause  of  action  is 
a  memorandum  of  an  agreement  between  said  Hatch 
and  James  Crawford,  the  intestate,  containing  recipro- 
cal stipulations  for  and  against  each  of  the  parties,  and 
concludes  with  these  words :  "  Given  under  our.hands 
and  seals,  this  30th  day  of  September,  1830" — Sign- 
ed, R.  Hatch — ^James  Crawford— one  name  being 
plaped  directly  below  tha  other :  opposite  the  name 
of  Hatch,  a  seal  is  affixed,  which  is  the  only  one  to 
the  instrument.  The  declaration  contains  two  counts.* 
Ifae  first  being  special  on  the  agreement,  as  in  tho 
case  of  a  simpk  contract ;  the  second,  for  money  lent 
and  advanced. 

The  plea,  was  that  of  the  general  issue.  On  the 
trial  a  verdict  and  judgment  were  rendered  for  the  de- 
fen^dant:  upon  which  the  plaintiff  prosecutes  thia 
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writ  of  error.  A  bill  of  exceptions  shows,  that  when 
the  plaintiff  offered  in  evidence  the  memorandum 
of  the  agreement  as  described,  an  objection  being 
made  to  it  by  the  defendant's  counsel,  the  Circuit 
Court  sustained  the  objection,  and  excluded  it  from 
the  jury,  upon  the  ground,  that  an  action  of  assump- 
sit woiild  not  lie  on  such  an  instrument ;  the  same 
being,  in  the  opinion  of  that  Court,  a  sealed  instru- 
ment. 

The  exclusion  of  the  instrument,  is  the  cause  as- 
signed for  error. 

It  is  admitted,  in  acrgument,  that  any  number  of 
parties  to  a  contract,  may  use  the  same  seal ;  but,  it 
is  insisted,  that  they  must  make  their  several  and  dis- 
tinct impressions,  especially  when  they  are  opposite 
parties  in  the  contract.  Reference  has  been  made 
to  Comyris  Digest,  title  Fait,  272,  273 — where  it  is 
said,  "  If  there  be  mutual  covenants  between  A  and 
B,  of  the  one  part,  and  C  and  D,  of  the  other,  and 
B  does  not  seal,  yet  covenant  lies  by  him  against 
C  and  D  upon  this  deed ;  for  he  is  made  a  party  to 
the  deed,  and  C  and  D  covenanted  with  him."  Also^ 
that  where  a  deed  is  written,  as  if  intended  to  be  exe- 
cuted by  two  persons,  jointly  and  severally,  and  it  be 
executed  by  one  of  them  only,  it  will  bind  him,  though 
not  executed  by  the  other.  ' 

Reference  has  also  been  made  to  SheppartTs  Touchr 
stone,  where  the  principle  is  recognised  that  "If  there 
be  twenty  to  seal  one  deed,  and  they  all  seisd  upon 
one  piece  of  vrax,  and  vdth  one  seal,  yet,  if  they  naake 
distinct  and  several  prints,  this  is  a  very  sufficient 
sealing,  and  the  deed  is  good  enough." 

It  is  true,  the  cases  here  given,  are  slightly  differ* 
ent  in  respect  to  the  manner  of  the  execution,  from 
the  one  under  consideration ;  but,  they  are  to  be  re- 
garded only  as  instances  of  informality,  which  affect 
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aot  the  validity  of  the  instrument ;  they  do  not  prove 
that  there  can  be  no  other  irregularities  of  execution, 
which  are  equally  immaterial. 

The  true  doctrine  is  more  fully  explained  in  Phif, 
,£v.  1  V.  416,  There,  the  principle  is  maintained,  that  ■ 
where  it  is  intended  that  seveM  shall  execute  the 
psun^  deed,  one  may  seal  for  the  rest,,  with. their  con- 
seat,  and  the  deed  will  be  as  binding  as  if  every-one 
had  put  his  several  seal.*  As,  "  where  one  of  two  de- ■*  Term.  Eep. 
fendants,  in  the  presence  of  the  other,  and  by  his  au- 
thority, executed  a  bill  pf  sale  for  them  both,  the  two 
defexulants  being  partners  in  the  transaction,  but  there 
was  only  one  seal,  and  it  did  not  appear  whether  the 
seal  had  been  put  twice,  upon  the  wax,  the  Court  of 
Kings  Bench  held,  that  no  particular  mode  of  delive- 
ry was  necessary ;  and  that  it  wa$  sufficient j  if  ap^r^ 
ty  executing  a  deed,  treated  it  as  his  imn'^ 

The  principle  of  the  decision,  in  the  case  alluded 
to,  appears  to  have  rested  mainly  on  the  circumstance, 
tl^t  the  deed  had  been  executed  by  one  of  the  par- 
ties for  himself,  and  the  other,  in  presence  of  both. 
This  rule,  is  held  to  be  applicable  to  all  deeds  at  com- 
mon law,  and  that  such  sealing  will  bind  the  parties, 
by  whose  authority  the  deed  is  executed.  Bujt  the 
rule  does  not  extend  to  deeds  executed  under  a  power, 
where  the  authority  must  be  strictly  and  literally 
pursued. 

In  Ludlow  vs.  Simons^  and  in  MacKaij  vs.  Bloodr  ^2  Caine's  c. 
^KXN^,"  it  was  ruled,  that  several  persons  may  bind  eg* jdms.  Rep. 
.tiiemselves  by  one  seal.  ^®* 

In  relation  to  the  case  before  us,  it  may  be  remark- 
ed, that  the  circumstance,  of  the  instrument  havipg 
fixpieased  the  intention  of  both  parties,  to  execute  it 
lafiAex  their  hands  and  seak^-of  its  having  contained 
jQonitaal  stipulations,  binding  both — and  ot  its  hayio^ 
iwoi  ttgned  and  sealed  by  the  p^rty  olthe  first  paart; 
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then  the  execution  at  the  same  time  by  the  other  par- 
ty, is  a  sufficient  indication  of  the  intention  of  the  se- 
cond party  to  execute  it  according  to  his  import,  and 
to  bind  himself  with  tib.e  same  solemnity  that  he  re- 
ceived the  obligction  of  the  other  party.  In  legal  con- 
templation, he  is  presumed,  instead  of  affixing  a  se- 
cond seal,  to  have  adopted  the  one  already  annexed. 
The  judgment  must  be  affirmed. 


tiATFIELD  vergtts  MONTGOMERY,  el  al. 

In  cases,  where  the  absence  of  a  subscribing  witness  to  a  deer]  is  not  account 
ed  for,  secondary  evidence  is  not  admissible,  to  prove  the  cxUtence  of  shch 
deed,  or  any  defcasaiUce  c(}nnected  therewith. 

Where  the  allegations  of  a  bill  in  chancery,  were,  that  a  slave  had  ban  cotiveyed, 
vnth  an  agreement  to  ailoio  the  privilege  of  redeeming  or  repurchasing j  to  Ute  piartif 
conveying,  and  the  conveyance  was  on  its  face,  absolute,  (the  subscribing  wi^ 
ness  to  which,  was  not  produced,  nor  his  absence  accounted  for,)  and  there 
was  no  positive  testimony  rebutting  tlie  implicit  denial  of  a  defeasance^  by  the 
answer;  and  a  lapse  of  twenty  six  years  had  ensued,  without  excuse  for  tlie 
delay,  the  Court  refused  to  disturb  the  sale. 

The  ass^nee  of  such'person  making  the  conveyance,  held,  not  to  be  a  con^ffe- 
tent  witness,  to  prove  the  defeasance. 

In  the  case  of  a  mortgtigc,  as  in  other  deeds,  in  which  fraud  is  alleged  to  have 
been  committed,  a  party  is  not  entitled  to  an  unlimited  time  for  the  ptYwecu- 
tion  of  his  rights,  after  his  knotoledge  of  the  existence  of  those  rights,  and  of  the 
fraud — but  in  such  case,  after  an  luireasonable  delay,  the  law  will  presume  a 
payment  or  discharge  of  Oie  equity. 

In  this  case  a  bill  was  filed  in  the  Circuit  Court  of 
Jackson  county,  by  Montgomery  and  Belcher,  for 
the  redemption  of  a  negro  slave. 

The  bill  charged,  that  in  the  year  1807  or  1809, 
Hugh  Montgomery,  the  father  of  the  complainant 
Montgomery,  conveyed  to  the  defendant,  Hatfield,  a 
negro  girl  slave :  that  by  an  indorsement  on  the 
back  of  the  conveyance,  (the  consideration  whereof 
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was  three  hundred  doilars,)  and  in  consideration  of 
three  bushels  of  salt,  the  said  Hugh  had  the  privi- 
lege of  redeeming  or  repurchasing  the  girl,  at  any  time 
thereafter,  on  payment  of  the  three  hundred  dollars^ 
and  the  interest.  That  afterwards,  an  offer  to  redeem 
was  made  by  the  agent  of  Hugh  Montgomery ;  which 
offer  was  rejected  by  the  plaintiff  in  error.  The  bill 
farther  alleged,  that  the  said  conveyance  was  intend- 
ed as  a  mortgage,  and  that  the  interest  therein  of  the 
said  Hugh  was  by  him  assigned  to  the  complainant, 
Montgomery,  and'  half  thereof  by  the  latter,  subse- 
quently transferred  to  Belcher.  .  It  charged,  that  the 
indorsement  of  the  condition,  so  made  on  the  back  of 
the  conveyance  as  aforesaid,  was  fraudulently  defaced 
by  the  plaintiff  in  error,  and  that  the  same  remained 
in  his  possession.  The  bill  was  filed  on  the  5th  da3^ 
of  June,  1830,  and  the  only  excuse  for  the  delay  was 
the  allegation,  that  Ha);field  had  removed .  from  the 
county  in  Tennessee,  where  the  contract  was  made, 
to  another  county  in  the  same  state,  and  from  thence 
to  Jackson  county,  in  Alabama.  The  answer  of  Hat- 
field admitted  the  conveyance,  but  denied  that  any 
condition  was  therewith  connected,  and  asserted  the 
same  to  have  been  absolute  and  unconditional.  It 
set  out  the  bill  of  sale,  by  which  it  appeared  that  there 
was  a  subscribing  vntness  thereto,  whose  absence  waa 
not  accounted  for  in  the  bill.  The  answer  farther- 
averred,  the  allegation  of  an  indorsement  of  defeas- 
ance on  the  back  of  the  deed,  to  be  false — denied  any 
such  indorsement  to  have  been  made,  and  8|,ccounted 
for  some  stain  on  the  back  of  the  conveyance,  (of 
which  profert  was  made)  by  averring  it  to  have  been 
caused  by  accident.  The  answer  also  interposed  the 
lapse  of  time  which  had  accrued  between  the  date  of 
the  conveyance  and  the  institution  of  the  action,  in  bar 
of  thei  complainant's  claim. 
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The  testimony  of  the  agent  of  Hugh  Moiitgdm^ty, 
showed,  that  an  offer  to  repurchase  was  made  by  hita 
<a  Hatfield,  which  the  latter  rejected,  alleging  llukt 
file  property  was  absolutehf  his  own.  No  either  tick 
timony,  important  to  the  principles  decided  in  thid 
ease,  was  produced,  and* the  Courts  on  a  hearing  of  tiid 
eause,  tendered  a  decree  for  the  complainants.  The 
defendant  below,  took  his  writ  of  error  to  this  Court, 
ftnd  among  other  assignments  made>  it  wdiS  insisted, 

1.  That  Montgomery,  the  complainant,  was  an  in- 
competent witness. 

2.  That  the  subscribing  witness  to  th6  coArefMice 
should  have  been  produced,  or  his  absence  account^ 
ed  for,  before  the  production  of  secondary  eridencd. 

S.  That  the  lapse  of  time,  barred  the  aetioti. 

S,  Parsons,  for  Plaintiff—eited  3  Johns.  Ch.  lUp. 
€lSJ-^2  Stark,  747,  780—1  C(mn.  Rep.  147—2  Stark. 
745,  756—2  Bac.  Abr.  584,  note  a,--3  Stark.  1068, 
'63— 3  JoAw5.  Ch.  Rq>.  371,  376—3  Johns.  Cos.  316, 
'18— 5i  Equity  Cas,  396—10  Mod.  19—1  Mad.  Ch. 
667—1  Fonb.  331—3  Johns.  Ch.  Rep.  217— 5/ory«k 
Bail  197—8  Johns.  Rep.  97—1  Caine's  Rep.  199— ft 
Johns.  Rep.  258—1  Mad.  Ch.  bVJ-^ihid.  619,  520— 

2  Scho.  6f  Lef.  618, 636,  629, 632,  635,  237,  23S,  688, 
dSd— 1  Cokes  Rep.  179— ffem.  Dig.  215—6  Johns. 
Rqp.  543—14  do.  501—2  Bibb  4—1  Coke's  Rep,  d^ 
1  LitteB  191—2  Marsh.  58—1  Johns.  Ch.  Rep.  594-- 

3  do.  136—1  Marsh.  144—2  Johns.  Ch.  Rep.  191—^ 
Wheat.  Sel.  120,  note  90—4  Gf  ee/i  J.  42—2  Pidc.  3«8, 
5  Conn.  Rep.  488— -1  P(we/?  d;*  JIfort  122,  mti  n.^^ 
Story  on  Bail  285—1  Pan}eS  on  Mori.  186-**a  Bae. 
Abr.  372--20  /oAn^.  Rep,  62&— 7  Crcench^l^l  CaB 
l92-*-4  -Kenf'5  Co»2.  139. 

Hopkins,  contra^-3  Marsh.  293-^  (fo.  576^1  SStMiL 


rMtffA»i  Ttane,  i«ft. 
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16*—^*.  Diff.  284—1  Johns.  Dig.  577—2  Johns^  Rep. 
Abl'-English  vs.  Lancy  1  Porter's  Rep.  1st  ed.  328— 
PoweUon  Con.  225,  2-1^— Story  m  Bail,  235—2  Caff, 
256,  362—3  Peere  Williams,  1st  Am.  ed:  358,  359-^ 
1  Vem.  183,  393—4  Rents  Com.  153, 7J9/(5  fr-l  Vem. 
oai-Story  on  Bail,  QSG^Parvellon  Mort.  392^  note  1— 
4  iC2n<'5  Com.  126—2  ScAo.  <V  i^  630— Pon^efl  on^ 
Jtfor<.  396,  401— Stony  an  Bail,  235—4  ir-;*^'^  Ccwi. 
182—9  Wheat.  49&-1  Jlfa<^.  CAari.  520,  1,  '2,  310— 
PmeUm  Mort  392,  389— 15 /oAn5.  R.  3^11  TFA^of. 
311—4  Johns.  Chan.  R.  293—6  TTA^o*.  ASl^Angel 
M  Lim.  281-Fo;i*.  Egr.  331— ^eAr.  Dig.  281. 

By  Mr.  Chief  Justice  Saffold  : 

The  defendants  in  error,  P.  R.  Montgomerjr  aiid 
W.  Belcher,  of  Tennessee,  charge  by  bill,  that  la 
1807  or  1809,  Hugh  Montgomery,  father  of  complain- 
ant Montgomery,  conveyed  to  Hatfield,  then  of  Camp- 
bell county,  Tennessee,  a  negro  girl,  Mcdinda^  for 
three  hundred  dollars.  After  barjmining'  for  said 
girl,  at  the  time  of  making  the  conveyance  aforesaid, 
Said  Hatfield,  in  consideration  of  three  bushels  of  salt, 
of  the  value  of  five  dollars  per  bushel,  paid  hira  by 
68id  H.  Montgomery,  agreed  to  allow  him  theprivi- 
kge  of  redeeming  or  repurchasing  said  girl  at  any  time 
for  said  three  hundred  dollars,  and  interest  thereon 
to  the  time  of  his  offering  to  redeem;  and  an  indorse- 
HEient,  containing  this  agreement,  on  said  bill  of  sale, 
was  then  made  and  signei  by  Hatfield-— That  in  a 
Ir^ifiOnable  time  thereafter,  said  Hugh  Montgomery, 
by  his  agent  James  M.  Campbell,  tendered  to  Hat* 
field  the  three  hundred  dollars,  with  interest,  and  de- 
:Aiatided  the  negro,  which  was  refused :  that  the  bill 
of  sale  is  in  possession  of  Hatfield,  so  that  complain^ 
ants  cannot  produce  the  same ;  but  they  pray  that 
Hatfield  be  compelled  to  produce  it :  that  said  con^ 
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veyance  is  a  mortgage,  and  was  so  considered  by  said 
Hugh,  and  that  said  Hatfield  has  fraudulently  at- 
tempted to  obliterate  and  deface  said  iiKiorsement. 

The  bill  further  charges,  that  in  May,  1830,  said 
H.  Montgomery  assigned  by  instrument,  here  ready 
to  be  produced,  all  his  right,  title  and  interest  in  said 
mortgage,  to  complainant,  Montgomery,  and  that  by 
him,  half  thereof  was  assigned  to  Belcher;  and  that 
they  would  have  redeemed  said  girl,  but  for  the  fraud- 
ulent conduct  of  said  Hatfield :  that,  in  or  about  1 817, 
Hatfield  removed  from  Campbell  county,  Tennessee, 
to  Marion,  in  the  same  state,  where  he  resided  until 
within  six  or  nine  months  of  the  fihng  this  bill,  when 
he  removed  to  an  obscure  part  of  Jackson  county,  in 
this  state,  ^\ith  said  girl  and  her  issue,  (six  or  eight 
children,). to  avoid  this  claim;  and  prays  a  discovery 
of  the  numiber  and  names  of  the  issue,  &c. :  it  charges 
the  hire  to  have  far  exceeded  the  three  hundred  dol- 
lars and  interest :  it  prays  an  answer  to  all  these  al- 
legations ;  that  an  account  be  taken ;  that  the  bill  of 
sale  be  cancelled,  and  the  negroes  delivered  up,  &c. 

The  plaintiff  in  error,  as  defendant  to  the  bill,  by 
his  answer,  positively  denies  all  equity  alleged;  ad- 
mits the  conveyance,  but  avers  the  sale  to  have  been 
absolute  and  unconditional,  according  to  the  terms  of 
the  conveyance ;  he  makes  profert  of  it,  and  exhibits, 
what  he  avers  to  be  a  copy,  such  as  described  by  him, 
purporting  to  be  absolute,  and  without  seal.  He  fur- 
ther says,  the  back  or  white  side  of  the  bill  of  sale, 
on  which  there  was  no  defeasance,  became  defaced  by 
the  accidental  faUing  of  the  pa,per  into  some  dye  stuff 
The  bill  of  sale  thus  brought  to  view,  purports  to  have 
been  attested  by  Abner  Lozell,  as  a  subscribing  wit- 
ness. The  feet  of  its  having  been  so  attested,  is  not 
contested.  The  answer  further  avers,  that  this  con- 
tract was  executed  not  in  1^07  or  1909,  as  charged. 
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but,  in  March,  1804,  and  the  i)ill  of  sale,  as  exhibited, 
bears  that  date ;  shewing  a  lapse  of  twenty  six  years 
between  the  date  of  the  conveyance,  aiid  the  institu- 
tion of  this  suit.  The  subscribing  witness  has  not 
been  examined,  in  proof  of  the  alleged  contract :  his 
absence  is  in  no  way  attempted  to  be  accotinted  for ; 
nor  is  any  manner  of  excuse  offered,  why  his  deposi- 
tions were  not  taken  in  proof  of  the  alleged  defeas- 
ance. 'The  contents  of  the  instrument,  both  the  face 
and  the  back,  are  charged  as  parts  of  the  same  con- 
tract, simultaneously  made ;  so  that  a  subscribing  wit- 
ness to  any  part  of  the  conveyance,  must  be  regard^ 
as  such,  in  relation  to  the  entire  instrument. 

The  answer  denies  that  any  offer  was  ever  made 
by  Montgomery's  agent,  or  otherwise,  to  redeem  the 
property  :  it  also  denies,  that  the  defendant  ever  re- 
moved for  the  purpose  of  avoiding  a  suit  for  this  pro- 
perty ;  or  that  his  removals  were  secret,  or  to  any  ob- 
scure place. 

This  brief  examination  of  the  bill  and  answer,  is 
sufficient  to  present  for  consideration,  a  question  high- 
ly important  in  principle,  and  one,  which  we  deem 
decisive  of  this  case.  It  is,  whether,  in  the  contract 
between  Hatfield  and  Hugh  Montgomery,  in  which 
the  bill  of  sale  was  given,  there  was  any  valid  agree- 
ment for  the  right  to  redeem  or  repurchase  the  negro 
girl  ?  If  we  are  warranted  in  determining  there  was 
any,  we  must  conclude  there  was  one  substantially 
such  as  charged  in  the  bill.  - 

This,  as  well  as  all  other  facts,  must  depend  on 
the  weight  of  competent  evidence.  Then  what  is  the 
^imount  of  such  evidence  ?  The  testimony  of  Hugh 
Montgomery  must  be  rejected  as  that  of  an  incompe- 
tent witness,  for  reasons  presently  to  be  stated. 

The  evidence  of  the  other  witnesses,  is  vague  and 
conflicting,  as  respects  the  existence  of  any  such  de- 
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feasance  :  so  that,  if  th^re  were  no  legal  objection  ap- 
plying to  all  tiie  testimony  on  this  point,  it  is  ques- 
tionable if  it  could  be  coiisidered  tantamount  to  two 
.  positive  witnesses,  or  one  and  pregnant  circumstances, 
in  disproof  of  the  defendants'  absolute  denial  of  any 
defeasance — a  matter  clearly  within  his  knowledge, 
and  responsive  to  the  allegation  of  the  bill.  Nothing 
.short  of  this  will  satisfy  the  rule  of  chancery^  ia  tlus 
respect.  But  we  are  unavoidably  led  to  the  inquiry, 
whether  any  of  the  proof  offered,  on  this  point,  con 
fee  regarded  as  evidence,  while  the  suhsaribing  tvitneas 
remains  unexamined ;  and  while  no  foundatioa  hfts 
been  laid  for  the  introduction  of  the  secondary  evi- 
dence ?  And  is  not  this  an  additional  objeeticpi  to 
Montgomery's  testimony  ? 

It  is  true,  as  contended  in  argument,  that  in  the 

i8  Johnf .  Rep.  case  of  Hall  vs.  Phelps,^  the  Supreme  Court  of  N^w- 
York  recognised  the  competency  of  secondary  evi- 
dence to  prove  the  instrument,  it  being  in  the  nait^re 
of  a  simple  contract.    But  it  is  no  less  true,  that  in  the 

bSJohra.  Rep.  subsooueiit  casc  of  Fox  vs.  Reil,  et  al^  the  former  df^- 
cision  was  much  shaken,  even  in  relation  to  simple 
coxatracts;  and  entirely  repudiated,  so  far  as  itoould 
have  been  supposed  to  apply  to  specialties.  In  the 
latter,  the  action  was  debt  on  a  bond,  to  which  was  the 
plea  of  7X071  est  factu7n.  At  the  trial,  the  plaintiff  of- 
fered to  prove  that  the  bond  had  been  shewn  to  the 
defendants  a  short  time  before  the  commencement  45>f 
the  suit,  and  that  they  then  confessed  they  had  e»- 
cuted  it.  To  this  bond  were  subscribing  witnesses, 
wjio  were  not  produced ;  nor  was  their  a.bsf&n:ee^  f^ 
counted  for.  In  the  consideration  of  the  qiifistiieifty 
respecting  the  admissibility  of  the  confessjoa,  HiSvr 
full  argument,  the  same  Court  decided,  that  ^(i  ad- 
mission of  the  obligors,  was  insuflSicient ;  that  Ihe  wit- 
iiess  must  be  produced,  or  in  case  t)f  his  (leiljti;  or-fi^ 


MNUARY  TERM,  1S». 


^ 


HATFIELD  V$.  MONTGOMERY. 


eenoe  from  the  state,  his  han(}  writing  must  be  proy pd- 
Chief  Justice  Kentj  in  delivering  the  opinion  of  the 
Courts  reviewed  the  doctrine  at  great  length.     He 
distinguished  this  case  from  that  of  HiM  vs.  Phelps^ 
mainly,  on  the  ground,  that  one  was  on  a  sp^ialty, 
jequiring  greater  strictness ;  the  other,  on  a  simple 
instrument,  concerning  which,  as  was  supported,  the 
rules  of  evidence  might  more  safely  be  relaxed  than 
in  case  of  deeds,  which  9xe  of  much  higher  force  and 
solemnity  in  the  law,  and  carry  with  them  internal 
evidence  of  good  consideration.    The  Chief  Justice, 
<bough  he  had  concurred  in  the  former  opinion)  yieldr 
ted  the  authority  of  any  observations  therein,  apply* 
ing  the  same  doctrine  to  deeds.    These  pbservationa^ 
he  said,  were  to  be  considered .  as  having  been  made 
by  way  of  illustration,  and  not  as  applicable  to  the 
45aae  then  before  the  Court,  and  therefore,  not  authori- 
ty :  that  the  Courts  were  certainly  concluded,  by  an 
ancient  and  uniform  rule  of  the  common  law,  that, 
**  where  the  defendant  has  not  acknowledged  bis  deed 
before  a  competent  pubhc  officer,  or  has  not  express-  ^ 
ly  agreed  to  admit  it  in  evidence  on  the  trial,  but  has 
.put  himself  upon  his  plea  of  non  est/actum,  the  plain- 
tiflF  must  produce  the  subscribing  witness,  and  give 
the  d^endant  the  benefit  of  an  investigation  of  the 
circumstances  attending  the  execution  of  the  deed." 
-He  shewed,  that  though  the  early  English  law,  re- 
quiring that  the  best  men  in  the  neighborhood  should 
be  registered  in  the  body  of  the  deed,  as  witnesses  of 
the  execution,  and  that  they  should  form  a  necessary 
part  of  the  jury,  to  try  its  validity,  when  denied,  had 
'  been  relaxed ;  yet,  that  the  Courts  were  bound  by  the 
well  established  rule  before  referred  to,  that  an  ad- 
^Bodssion  or  acknowledgment,  to  supersede  the  neces- 
sity of  producing  the  subscribing  witness,  must  be 
made  before  a  competent  public  officer,  or  there  must 
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have  been  an  agreement  to  admit  the  evidence  upon 
the  trial.  He  further  said,  he  had  met  with  no  case 
where  the  absence  of  the  subscribing  witness  was  not 
accounted  for,  in  which  the  Courts  have  allowed  in 
evidence  any  species  of  confession  by  the  party,  which 
was  inferior  in  its  nature,  and  less  solemn  in  its  form, 
than  as  above  prescribed.  Various  other  authorities, 
-sustain  the  applicabiUt}'-  of  the  same  rule,  to  all  writ^ 

^*ir  , « «  ,  *^i^  instruments  which  are  attested. — Vidcj  doe  ex  dem.- 

wine2,noteb.^ym  VS.  DumfoTd^ 

481— Phil. E?!      The  case  last  reviewed,  and  those  referred,  to,  I 

^^*  think,  establish  the  principle  conclusively,  that  if  the 

Tule  can  be  relaxed,  (of  which  I  express  no  opinion^) 
it  can  only  be  in  cases  of  negotiable  securities,  for  the 
benefit  of  commerce.  The  defeasance  in  question, 
if  one  ever  existed,  being  like  the  body  of  the 
instrument,  in  the  nature  of  a  conveyance  of  pro- 
perty, must  require  the  same  grade  of  proof,  wheth- 
er the  instrument  be  indorsed  or  not.  Had  the  en- 
tire contract,  or  the  defeasance  alone  been  by  parol, 
then  this  rule  of  evidence,  (as  in  the  case  of  English 

*  1  Porter's  R  ^^'  J^'^^  <>f  ^16  present  term,)  could  have  had  no  ap- 
388,  let  ed.  plication  to  the  case,  because  it  could  not  have  ap- 
peared that  the  parties  had  in  the  more  solemn  man- 
ner, agreed  to  rest  the  entire  contract  on  written  evi- 
dence, and  to  rely  on  the  particular  knowledge,  or 
general  intelligence  and  veracity  of  a  designated  in- 
dividual, to  prove  the  agreement. 
<istew.  174.  In  the  case  of  Rtnaldi  vs.  Rives,^  it  was  held  that 
where  there  is  written  evidence  in  the  power  of  the 
party  to  procure,  parol  evidence  of  the  confession  or 
admission  of  the  •  adverse  party,  respecting  the  exist- 
ence and  contents  of  the  instrument,  is  inadmissible 
as  evidence ;  that  the  latter  is  an  inferior  grade  of  tes- 
timony. The  analagous  principle  follows,  that  if  an 
attested  instrument  has  been  lost  or  destroved,  the 
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party  claiming  the  benefit  of  it  must  establish  the  con- 
tents by  the  subscribing  witness,  if  his  evidence  can 
be  procured,  if  not,  he  must  remove  the  suspicion 
which  otherwise  arises  from  its  absence,  by  laying 
the  usual  foundation  for  secondary  proof  The  late  de- 
cision of  this  Court,  in  the  case  of  Robinson^ s  admW  vs, 
Burnett,  maintains  the  same  principle,  shews  the  sa- 
cred character  of  this  description  of  evidence,  and  that 
it  cannot  be  dispensed  with,  when  practicable  to  be 
obtained;  and  that  the  purely  voluntary  act  of  thead- 
versaiy,  cannot  deprive  a  party  of  the  benefit  of  it. 

The  same  principle  is  strongly  maintained,  espe^ 
cially  in  reference  to  deeds  and  other  iQstruments  in* 
tended  to  have  the  same  effect,  by  Starkie  in  his  Treor, 
ties  an  Evidenced  He  says  "If  the  deed  or  instru»*^**^*^3^ 
ment  produced  purport  to  have  been  attested  by  one  or 
more  witnesses,  whose  names  are  subscribed,  the  par- 
ty must  call  at  least  one  of  the  witnesses;  and  in  cases 
where  the  instrument  labors  imder  ai^r  doubt  or  sus- 
picion, he  ought  to  call  them  all :  that  the  law  requires 
the  testinjony  of  the  subscribing  witne^,  because  the 
parties,  by  selecting  him  as  the  witness,  have  mutu- 
ally agreed  to  rest  upon  his  testimony  in  proof  of  the 
execution  of  the  instrument,  and  of  the  circumstaa- 
ces  which  took  place ;  because  he  knows  those  facts 
which  are  probably  unknown  to  others.  "  So  rigid," 
says  he,  "  is  this  rule,  that  it  is  not  superseded  in  the 
case  of  a  deed,  by  any  admission  or  acknowledgment 
of  the  execution  by  the  party  himself,  whether  the 
action  be  brought  against  the  obUgor  himself,  or 
against  his  assignees-after  his  bankrupty,  nor  by  any 
admission  of  th^  execution  made  by  the  defendant  in 
his  answer  to, a  bill  in  equity,"  in  a  different  suit: — 
That,  *^  the  rule  applies,  whether  the  questbn  be  be- 
tween the  parties  to  the  deed,  or  strangers ;  whether 
\he  deed  be  the  fouudatiQU  of  the  action,  or  but  col.* 
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lateral,  or  whether  it  still  exists  or  has  been  oancell- 
rous  aSthori^ed ;  and  though  the  ksue  be  directed  by  a  Court  of 
tics^here  refer- jjq^.^^  to  tpjT  the  date,  uot  the  existence  of  the  deed/ 

The  recent  adjudication,  in  Henry  dp  Emott  vs. 
5^^*"^*"'  ^ishopf  is  as  strong  a  case  as  can  be  imagined  to  test 
the  principle.  The  action  was  covenant.  One  whose* 
name  appeared  as  a  subscribing  witness  to  the'  eeve^ 
nant,  (which  also  contained  the  names  of  two  other 
trubscribing  witnesses,)  was  introduced  to  prove  the 
execution.  He  testified  that  he  saw  the  two  other 
witnesses  subscribe  it ;  that  he  executed  it  as  atlor- 
aey  for  the  plaintiiF;  and  that  tiie  instrument  ever 
sance  its  date  had  been  in  hi&  possession ;.  and  that 
after  the  period  for  the  performance,  the  defendant 
stated  to  him  his  inability  to  comply  with  the  contract^ 
and  requested  that  the  plaintiff  would  release  hinv^ 
But  this  witness  farther  stated,  that  he  did  not  sub- 
Scribe  his  name  as  a  witness  at  the  execution  of  the 
instrument,  but  that  he  had  done  so  since  the  trial 
had  been  called  on.  The  Supreme  Court  there  heldV 
that,  as  it  did  not  appear  but  that  the  subscribing  mt- 
ness  might  have  been  produced,  and  the  witness  <rfler- 
ed  could  not  be  viewed  as  such,  not  having  attested 
the  instrument  at  the  time  of  its  executien,  his  evi- 
dence could  not  be  received.  In  that  case,  it  will  be 
noticed,  there  could  have  b^n  no  difficulty  respect- 
ing the  identity  of  the  instrument ;  yet  liie  testimony 
was^  rejected,  because  the  witness  offered  was  not  one 
of  those  selected  hy  the  parties^  to  make  the  proof  and 
explain  the  circumstances.  It  is  also-  worthy  of  re- 
mark, that  this  latter  decision  was  by  the  satne  Court, 
and  twenty  years  later  than  in  HaU  vs.  PfidpSr  which 
has  been  referred  to  as  an  authority  on  the  part  of 
the  defendant  in  error. 

On  the  particular  point,  of  Montgomery's  general 
competency  93  a  witness  for  jtbiese  complainants,  the 
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case  of  Roberts  vs.  u4wrfer5a»,' is  a  strong  auttebrity^'^ Johns,  ch'y 
against  it*  There  the  principle  was  tuled,  that  one  ^^' 
who  is  charged  to  have  fraudulently  acqtiired  title  to 
land,  and  fraudulently  conveyed  it,  though  by  a  mere 
fuit  claim  deed,  without  covenants,  is  incompetent  as 
a  witness  for  his  grantee,  in  a  suit  brought  against 
him  by  a  person  claiming  it  as  a  bonii  fide  purchaser. 
Here,  the  question  of  fraud  by  Montgomery,  as  well 
as  by  Hatfield,  was  in  issue ;  and  it  does  not  even 
appear  that  Montgomery's  was  only  a  quit  claim  con- 
veyance to  the  complainants— consequently,  on  this 
ground  also,  he  was  incompetent  to  prove  the  deed. 
But  if  these  objections  to  the  competency  and  certainty 
rfthe  complainants'  evidence  could  be  overcotoe,  when 
the  great  lapse  of  time  is  considered,  I  should  be  con- 
strained to  say,  the  circumstances  do  not  establish  the 
right  of  redemption,  as  in  case  of  a  mortgage.  In  Conr 
way* sex.  vs.  Alexander^  Chief  Justice  Marshall^  invcranchsis 
delivering  the  opinion  of  the  Court,  illustrates  this 
subject  very  satisfactorily.  He  maintains  the  unques- 
tionable right  of  all  persons  laboring  under  no  legal 
disability,  to  stipulate  contracts  either  in  the  nature 
of  mortgages,  or  conditional  sales,  and  sustains  the 
validity  of  either,  according  to  such  stipulations,  and 
the  true  intent  of  the  parties.  The  contrary  principle, 
he  says,  would  transfer  to  the  Court  of  Chancery,  the 
guardianship  of  adults,  as  well  as  of  infants ;  and  to 
sustain  a  sale  with  a  reservation  to  the  vendor  of  the 
right  to  repurchase  the  same  property  at  a  fixed  price, 
and  at  a  specified  time,  does  not  conflict  with  either 
the  letter  or  the  poUcy  of  the  law.  But,  that  the  poh- 
cy  of  the  law  does  prohibit  the  conversion  of  a  real 
mortgage  into  a  sale,  is  clearly  conceded :  and  in  doubt^ 
fill  cases,  the  leaning  of  all  the  Courts  has  been  against 
conditional  sales,  and  iii  favor  of  mortg-acpes,  as  the 
only  effectual  means  of  protecting  borrowers  of  money. 
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In  the  same  case,  it  is  said,  that,  as  conditional  sales, 
if  really  intended,  are  valid,  the  inquiry  in  every 
such  case  must  be,  whether  the  contract  in  the  speci- 
fic case  was  intended  as  a  security  for  the  repay- 
ment of  money  or  an  actual  sale  ;  that  the  form  ,of 
the  deed  in  questions  of  this  nature,  is  not  conclu- 
sive  either  way— that  *'  the  want  of  a  covenant  to 
repay  the  money  is  not  complete  evidence,  but  is  a 
circumstance  of  no  inconsiderable  importance.  If  th^ 
vendee  must  be  restrained  to  his  principal  and  inter- 
-  est,  that  principal  and  interest  ought  to  be  secure^" 
The  Chief  Justice  also  remarked,  that  the  adequacy 
of  the  price  is  a  highly  important  consideration  in  de- 
termining whether  a  contract  was  intended  as  a  taort- 
gage  or  conditional  sale. — (See  also.  Chapman^ s  adm'r 
t  /.  11.  i>     ^s.  Turner. y 

•1  Call  8  Rcp^  ' 

844.  In  the  case  before  us,  it  appears  that  the  girl  was 

oialy  about  nine  years  of  age,  and  there  is  not  a  scin- 
tilla of  proof  that  the  three  hundred  dollars  paid,  wbs 
not  the  fcdl  value  of  the  slave  ;  the  answer  avers  it 
to  have  been  considerably  more.  Let  it  also  be  re- 
Bftembered,  that  the  bill  does  not  simply  charge  a  con- 
tract of  mortgage;  the  allegation  is,  that  Hatfield 
agreed  to  allow  Montgomery  the  privilege  of  redeem- 
ing or  repurchasing  said  girl.  Then,  if  without  proof, 
the  truth  of  the  allegation  be  admitted,  surely  it  could 
not  be  contended,  that  an  agreement  to  repurchase 
at  a  subsequent  undefined  period,  but  in  contempla- 
tion doubtless,  of  only  a  few  years,  could  entitle  the 
party  or  his  assignee  to  this  privilege,  after  the  lapse 
of  twenty  or  thirty  years.  If  the  evidence  clearly 
disclosed  the  true  intention  of  the  contract,  the  rea- 
sonableness of  it  could  have  little  or  no  influence  oa 
our  deliberations.  Our  province  would  only  be,  to 
enforce  the  contract  according  to  the  agreement ;  or 
if  the  intention  was  incompatible  with  the  law,  to  en- 
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force  the  contract  according  to  its  legal  effect,  if  any 
it  had.  But  here,  the  intention  not  being  thus  mani- 
fest, it  is  proi)er  we  should  consider  the  motives  which 
-could  have  induced  the  contract.  Then,  can  any  ra^ 
tional  motive  be  imagined,  why  Hatfield  should  have 
taken  a  slave  nine  years  of  age ;  have  advanced  an 
amount  of  money  equal  to  her  fuU  vaiuej  if  not  more } 
made  himself  responsible  for  her  hire  when  of  any 
•use,  and  at  any  rate  responsible  for  a  restoration  of 
the  girl,  with  her  increase,  if  any,  at  the  expiration  of 
the  twenty  six  years  that  have  elapsed,  or  even  one 
fimrth  of  that  time,  on  the  re-'pa3rment  of  the  three 
hundred  dollars,  and  interest  thereon.  The  proba* 
biUty  of  such  a  contract,  is  ferther  excluded  by  the 
feet,  that  no  security  was  taken  for  the  money,  when 
Montgomery's  circumstances  appear  to  have  be^n 
very  doubtful;  even  his  personal  responsibihty  does 
not  appear  to  have  been  contracted.  Had  the  slave 
died,  the  loss  must  have  been  Hatfield's ;  if  to  live 
and  increase,  such  a  contract,  in  the  time  that  has 
elapsed,  must  deprive  him  of  all  the  negroes,  and 
thereby  affect  his  interest  to  the  amount  of  about  six- 
teen hundred  dollars,  when  an  absolute  purchase  of 
the  same  slave,  or  another  of  the  hke  description^ 
Wotild  have  secured  all  without  the  least  responsibil- 
ity. Before  we  can  conclude  that  a  valid  contract 
<rf  this  kind  exists,  we  should  require  clear  and  sa?- 
ti&tfiBu>tory  evidence  of  it ;  and  that  the  complainants 
had  strictly  entitled  themelves  to  this  advantage.  But, 
BS  has  already  been  shewn,  the  complainants,  after 
this  long  term  of  time,  have  not  produced  to  the  Court 
the  best  evidence  the  case  admits  of,  or  given  any  ex- 
cuse for  not  doing  so.  Another  consideration  weigh- 
ing strongly  agaiast  the  probability  that  a  mortgage 
veas  intended,  is  the  further  fact,  alleged  by  the  com- 
plaiiiants  themselves,  that  Montgomery,  while  deli- 
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vering.up  to  Hatfield  the  possession  of  the  negro, 
with  an  absolute  bill  of  sale  for  the  same,  should  not, 
have  taken  into  his  own  keeping  a  seperate  defeas- 
ance, instead  of  relying,  as  he  says  he  did,  on  an  in*- 
dorsement  on  the  conveyance,  to  be  kept  by  Hatfield. 

The  argument  of  counsel,  has  involved  in  tiais  case 
another  question,  which,  under  different  circumstan*- 
ces,  would  require  grave  consideration.  It  is,  whether 
the  lapse  of  time  between  the  execution  of  this  con- 
tract, and  the  institution  of  the  suit  (being  twenty 
six  years)  operates  as  a  bar  to  the  relief  sought  I  aoKl 
if  it  would,  in  the  absence  of  any  subsequent  aoknow- 
lodgment  on  the  part  of  Hatfield,  have  the  complainr 
'ants  established  suflBicient  acknowledgments  to  avoid 
this  bar  ?  Was  it  not  further  necessary,  that  they 
should  have  disclosed  in  their  bill  any  circumstances 
which  could  excuse  the  delay  ? 

After  the  views  ab-eady  taken  of  the  case,  in  other 
respects,  I  will  content  myself  with  a  brief  notice  of 
these  questions.  It  must  be  borne  in  mind,  that  the 
defendant,  by  his  answer,  as  by  statute  he  might, 
has  demurred  to  the  relief  sought ;  and  also  pleaded 
in  bar  the  limitation  of  time,  and  that  the  demand  is 
stale. 

The  counsel  for  the  complainants  contend,  that,  to 
relief  against  fraud,  as  here  charged,  there  is  no  limi- 
tation; and  that  this  is  a  mortgage  of  that  descrip* 
tion,  which  allows  to  complainants  the  period  of  the 
mortgagors'  life-time  to  redeem  in.  I  concede,  that 
in  equity  a  mortgage  is  regarded  as  a  mere  security 
for  a  debt ;  that  while  it  continues  a  subsisting  mort- 
gage, and  until  foreclosure,  the  mortgagor  continnes 
the  real  owner  of  the  mortgaged  property ;  axul  tiaat 
in  a  court  of  law,  except  as  to  the  mortgagee,  the  prin- 
ciple is  the  same :  also,  that  as  a  general  rule,  that 
which  is  once  a  mortgage,   continues  such  until  the 
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object  be  eflfected.  This  doctrine  is  declared  more  par- 
ticularly in  reference  to  real  estate,  but  as  a  general 
rule,  I  consider  it  also  applicable  to  personal  proper- 
ty. It  does  not,  however,  follow,  that  if  fraud  has 
been  practised,  the  adverse  party  has  unlimited  time 
for  the  prosecution  of  his  rights,  after  his  kuowledge 
of  the  existence  of  those  rights,  and  of  the  fraud  com- 
mitted ;  or,  that  in  case  of  a  mortgage,  more  than  any 
other  deeds,  that  the  law  will  not^  presume  payment 
or  adischarge  of  the  eqmty,after  an  unreasonable  lapse 
of  time. 

An  authority,  on  which  both  parties  appear  willing 
to  rely,  in  reference  to  this  point,  is  Haddock's  Chan- 
cery.^ There  it  is  said,  that  the  statute  of  limitations ■!»*  ^>-  ^^6. 
cannot  be  pleaded  to  a  bill  for  the  discovery  mereiy 
of  fraud,  length  of  time  forming  no  bar.  That,  **  no 
length  of  time,"  as  Lord  Er shine  more  than  6nce  em- 
phatically observed,  "  can  prevent  the  unkennelling 
of  fraud."  Lord  Notingham  also  remarked,  that,  "wo 
dday  cauM  purge  a  fraud ;  that  every  delay  arising 
frcMU  it,  adds  to  its  injustice,  and  multiplies  the  op- 
pression." Maddock,  however,  in  immediate  connec- 
tion with  the  above  quotations  of  these  distinguished 
Chancellors,  and  on  their  authority  and  that  of  others, 
continues,  by  saying,  "  Where  the  fraud .  was  com- 
mitted a  considerable  time  back,  the  bill  ought  to  state, 
ikat  it  was  discovered  mthin  six  years  before  the  bill  . 
was  filed ;  or  a  waiver  of  the  objection  as  to  length 
of  time  should  appear  on  the  face  of  the  proceedings ; 
length  of  time  always  forming  a  strong  objection, 
where  it  can  be  used  to  shew  acquiescence^  but  in  no 
other  way  :  that  "  though  persons  are  embarrassed, 
and  reduced  by  the  fraud  of  others,  yet  the  Courts 
cannot  act  upon  such  circumstances,  for  then  there 
would  be  an  end  of  all  limitations  of  actions  in  the 
case  of  distressed  persons ;  for  if  relief  might  be  giv- 
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en  after  ttventy  years,  on  the  ground  of  such  distress^ 
it  may  after  thirty,  forty,  or  fifty  years. 
«8cbo»4Lcf.      In  the  case  of  Hovenden  vs.  Lard  Annesley*  the 
^'  subject  of  fraud  and  of  limitations  in  chancery  is  ex- 

amined at  great  length ;  and  the  principle  is  main- 
tained, that  even  in  cases  of  fraud,  the  rig^t  must  be 
prosecuted  in  a  reasonable  time  after  the  discovery  of 
the  facts  constituting  fraud.  The  Lord  Chancellor 
remarkSj  that  the  question  as  to  the  simple  effect  erf 
the  lapse  of  time,  is  very  material :  he  quotes,  with 
approbation,  the  old  maxim  of  the  law,  Vtgilantihu$ 
non  dormientibus  servit  lez.  Again,  he  remarks,  that 
it  is  said  Courts  of  Equity  are  not  within  the  statute 
of  limitations :  this  is  admitted  in  one  respect  t  "they 
are  not  within  the  words  of  the  statute,  because  the 
words  apply  to  particular  legal  remedies ;  but  they 
are  within  the  spirit  and  meaning  of  the  statutes,  and 
have  been  always  so  consideredi'*  I  think  it  a  mis^ 
take,  in  point  of  language,  to  say  that  Courts  of  Equi- 
ty act  merely  by  analogy  to  the  statutes  J  they  act  ia 
obedience  to  them.  The  statute  of  limitations,  ap- 
plying reUef  to  certain  legal  remedies — ^for  recover-* 
ing  the  possession  of  lands,  for  recovering  of  debts, 
&c. :  Equity,  which  in  all  cases  follows  tlie  law^ 
acts  on  legal  titles,  and  legal  demands,  according  td 
matters  of  conscience  which  arise,  and  which  do  not 
tuimit  of  the  ordinary  legal  remedies ;  nevertheless^ 
in  thus  ^ministering  according  to  the  means  afFoid- 
wi  by  a  Court  of  Equity,  it  follows  the  law. 
*  Cook's  Rep.  '^^^  case  of  Shelby's  heirs  vs.  Shelby's  heirs^  main* 
^"^  tains  fully  the  principle,  that  the  statute  of  limitations 

will  be  a  bar  to  any  relief  sought  in  Equity,  if  it  be 
a  case  where  relief  could  have  been  given  at  law  ; 
also,  that  it  will  run  against  fraud.  In  respect  to 
fraud,  this  exception  is  admitted,  '<  that  where  it  has 
been  secretly  practised,  the  statute  will  not  be  a  bar ; 
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but  it  is  necessary  in  such  case>  to  aver  in  the  bill, 
that  the  fraud  was  not  discovered  within  three  years 
before  the  institution  of  the  suit ;  and  the  complain- 
ant must  shew,  at  least  from  circumstances,  that  he 
could  not  well  be  supposed  to  have  known  that  he 
was  defrauded  at  an  early  period ;  otherwise  this  part 
of  the  biU  will  be  considered  unsupported.'^  An  a;u* 
thority/  particularly  reUed  on  by  the  complainant's 
eoTinsel,  on  thid  point,  has  refel^nce  to  a  case  where  •  i  P«we»  o« 
a  mortgage  on  land  had  lain  dormant  twenty  years,  JUTl"' •'*' 
and  it  was  considered  that  the  lapse  of  time  was  suf- 
ficient to  afford  a  presumption  of  payment ;  but  that 
thisperiod  was  only  a  circumstance  on  which  to  found 
i  presumption,  and  not  ia  itself  a  bar.  In  that  case, 
it  was  held,  that  the  report  of  the  state  oflBicers,  by  or^ 
der  of  the  Senate,  on  the  petition  of  the  occnjpanta 
of  the  premises!,  that  the  mortgage  was  outstanding,. 
and  which  also  ascertained  the  balance  due  on  the 
mortgage,  was  suificient  to  repel  the  presumption  of 
payment ;  especially  when  connected  with  the  cir*^ 
cumstance,  that  the  premises  remained  uncultivated,. 
and  a  forest  until  within  six  or  eight  years  of  the  time 
when  the  claim  was  asserted- — ^Vide  Jacksm  vsl. 
Pierce.^  In  that  case  it  is  shewn,  that  the  agents  of »»io  Johi».  b*. 
the  state  had  formally  and  solemnly  acknowledged 
the  existence  of  the  mortgage,  and  the  balance  due 
upon  it  The  subject  of  that  litigation  was  real  estate, 
when  of  this  it  is  personal ;  and  in  this,  the  lapse  of 
time  exceeded  that  (after  deducting  for  the  revolution** 
ary  war,)  not  less  than  five  or  six  years.  In  this  case^ 
•also,  if  all  the  evidence  taken,  coidd  be  regarded  as 
competent,  it  would  fall  short  of  the  other,  in  respect 
to  the  nature  and  extent  of  the  acknowledgm^ts. 
The  same  author,  on  the  same  page,  citea  other  ad- 
judged principles,  which  have  a  more  dijrect  applica- 
tion to  the  case  before  us :  thus,  where  tteere  has  becnb 
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no  foreclosure,  nor  entry  on  the  land  by  the  mortga- 
gor, nor  interest  paid  within  twenty  years,  the  inert- 
•7  Johns.  Rep.  gage  is  not  regarded  as  a  subsistii^  title/  Again— a 
88a-3  id.  386  p^ggession  of  the  mortgagee  of  a  slave  for  twenty-two 
years,  nnaccompanied  with  any  act  or  acknowledg* 
ment,  recognizing  a  mortgage,  is  a  bar  to  the  equity 
M  Hawks,  17.  of  redemption.*"    He  further  says,  that  in  determining 
whether  the  equity  of  redemption  is  gone,  the  time 
is  to  be  computed  from  the  last  period  at  which  the 
nMiirph.2i8.pa^es  treated  the  transaction  as  a  mortgage.' 
n  Johns.  Ch.       I^  Marks  vs.  PeU,^  a  bill  was  filed  for  an  account^ 
Rep.  5M.      and  for  a  re-conveyance  thirtjr  years-  after  the  deed  al- 
leged to  have  been  a  mortgage  was  given,  during  alt 
which  tinte  the  defendant  had'  been  m  possession.    It 
was  there  held,  (the  subject  being  real  estate,)  that 
parol  evidence  of  the  mere  confessions  of  tiie  defend* 
ant,  made  seventeen  years  after  the  deed,  that  it  was 
taken  as  a  security  for  a  debt,  was  insufficient  to  enti* 
tie  the  plaintiff  to  relief ;  that  the  claim  had  become 
too  stale  to  be  thus  revived. 
•7  Johns,  cb.       In  Kane  vs.  Bhodgood,^  this  subject  was  very  elab* 
^"  orately  investigated.  The  controversy  related  to  bank 

stock.  The  Chancellor  decreed  that  the  statute  of  li- 
mitations was  a  good  plea  in  equity,  as  well  as  at 
law :  that  those  trusts  which  are  mere  creatures  of 
a  court  of  equity,  and  not  within  the  cognizance  of 
a  court  of  law,  are  not  within  the  statute  of  limita- 
tions ;  that  so  long  as  there  is  a  continuing  and  sub- 
sisting trust,  acknowledged  and  acted  on  by  the  pap- 
ties,  the  statute  does  not  apply :  but  that,  if  the  trustee 
denies  the  right  of  his  cesttd  que  trusty  and  the  posses* 
sion  of  the  property  becomes  adverse^  lapse  qftinie/rom 
that  period^  may  constitute  a  bar  in  equity :  and  that 
other  trusts,  which  are  the  ground  of  an  action  at  law,, 
are  not  exempt  from  the  operation  of  the  statute. 
The  Supreme  Court  of  the  United  States,  in  BeJl 
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VS.  Morrison,  et  al,''  pronounces  the  statute  of  limiti^»iPet«.ii,36i. 
tions  to  be  a  wise  and  beneficial  law,  not  designed 
merely  to  raise  a  presumption  of  payment  of  a  just 
debt,  from  lapse  of  time ;  but  to  afford  security  against 
stak  demands^  after  the  true  state  of  the  transaction 
may  have  been  forgotten,  or  become  incapable^  of  ex- 
planation, by  reason  of  the  death  or  removal  of  wit- 
nesses ;  that,  therefore,  instead  of  •  being  viewed  in 
an  unfavorable  light,  as  an  unjust  and  discreditable 
defence,  it  should  have -received  such  support  from 
the  courts  of  justice,  as  would  have  made  it  what  it 
was  intended  emphatically  to  be,  a  statute  of  repose* 
The  principle  was  there  also  recognised,  that  if  the 
bar  of  the  statute  is  sought  to  be  removed  by  the 
proof  of  a  new  promise,  that  promise,  as  a  new  cause 
of  action,  ought  to  be  proved  in  a  clear  and  explicit 
manner,  and  to  be  in  terms  unequivocal  and  deter-- 
minate;  and  if  any  conditions  are  annexed,  they 
ought  to  b6  shewn  to  have  been  performed. 

Now,  <ionsistently  with  the  established  principles 
of  la^,  which  have  been  reviewed,  and  which  are 
considered  more  than  sufficient  on  the  present  occa- 
sion, it  is  impossible  the  complainants  can  obtain  the 
relief  sought  upon  what  appear  to  be  the  facts  of  the 
case. 

After  what  has  been  said,  it  is  unnecessary  to  no- 
tice more  pswrticularly  any  of  the  complainants'  evi?- 
dence,  except  that  of  the  witness  Campbell,  who  is 
regarded  as  highly -reputable,  and  whose  testimony 
relating  to  the  alleged  tender  of  the  money,  is  free 
from  all  the  objections  stated  in  relation  to  the  other 
proofs  relied  upon.  It  is  in  substance,  that  between 
seventeen  and  twenty  years  prior  to  the  institution  of 
this  suit,  he,  as  attorney  of  H.  Montgomery,  demand- 
ed the  negro  in  question,  with  her  increase ;  he  is  \m- 
der  the  impression  that  he  told  Hatfield  he  had  the 
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amount  of  money  which  had  been  advanced ;  he  does  * 
not  recollect  telluig  him  he  would  pay  the  amoimt  of 
money  due,  and  interest,  but  that  he  said  to  him  he  was 
authorised  to  pay  whatever  might  be  due  on  settlement, 
andwould  have  done  so  on  settlement  and  delivery  of 
the  negroes;  but  that  Hatfield  refused  to  receive  the  mo- 
ney, saying  the  negroes  were  not  in  his  possession ; 
also  stating  that  he  had  a  good  title  to  them..  The 
effect  of  this  evidence,  whether  proof  of  a  legal  ten- 
der or  not,  (and  conc^ning  which  I  do  not  stop  to  in- 
quiire,)  is  unequivocal  and  conclusive  proof  that  Hat-^ 
field,  at  that  time  disavowed  the  existence  of  any  mort- 
gage or  other  trust,  and  openly  professed  to  hold  ad- 
versdy  to  the  claim  now  attempted  to  be  established. 

Thus  it  appears,  that  after  the  lapse  of  six  or  eight 
^ears  from  the  contract,  Hatfield  denied  to  Montgom« 
ery's  agent,  which  implies  full  knowledge  to  the  prin- 
cipal, the  existence  of  any  defeasance,  or  any  right  of 
redemption ;  that  then  there  was  a  farther  lapse  of  say 
eighteen  years,  during  which  this  claim  was  suffered 
to  lie  dormant;  while  Hatfield  continued  in  the  peace- 
able enjoyment  of  the  property.  What  period  9h(»rt 
of  that  which  has  intarvened  in  this  case,  would  be 
considered  sufficient  to  bar  a  claim  of  this  descrip^. 
tion,  is  a  question  of  intrinsic  difficulty  ;  therefore,  no^ 
definite  opinion  is  expressed  upon  it  But  we  have  no^ 
hesitation  in  saying,  a  period  far  short  of  that  which 
has  occurred,  is  amply  sufficient;  and  that  it  wo^d  be 
so  after  deducting  aU  the  time  that  could  be  claiiaed 
in  consequence  of  Hatfield's  removals,  as  chso^ged ;  if 
fiuch  deduction  be,  on  principle  allowable. 

Then,  on  this  ground,  and  the  absence  of  compe- 
tent proof  that  a  defeasance  ev^  existed,  we  aw  <rf 
opinion  the  decree  of  the  Court  below  must  be  re^ 
vefsed,  and  the  complainants  bill  disnoissed.. 
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A  and  B  ^ottBd  chenifle)v«8  by  a  moM  dfiwmeitf  ta  abide  tke  awaid  ofeatu^ 
others  choten  by  themselveft,  in  a  controversy  between  them;  and  that  what* 
ever  amount  was  found  against  either  should  be  paid  in  ddfts  tUte  to  the pairt§ 

^imt  where  A  on  the  balance  found  against  B  commenced  an  original  attacbi 
ment.  and  obtained  judgment  by  default,  without  a  jury,  as  iu  Mebitatuamt^ 
smmprii,  for  the  amount  in  manifft  such  judgment  was  erroneous,  and  that  A 
had  aot  resocted  to  the  pfoper.action. 

This  action  was  oommenced,  by  attaohment,  against 
Ronalds,  in  the  County  Court  of  Limestone.  ThQ 
plaintiff  declared  as  in  indebitatus  assumpsit j  on  aii 
agreement  under  seal,  to  abide  the  award  of  certain 
persons.  The  agreement  stipulated,  that  whatevet 
amount  should  be  found  due  against  either  of  thepar-^ 
tJM,  should  be  paid  in  debts  due,  to  the  party  found 
ifidebted,  in  the  State  of  Alabama.  An  award  was 
made,  and  a  balance  found  against  the  defendant^  Ro* 
nalds.  To  reoorer  this  balance,  an  attachment  was 
IjBYied  and  returned  to  the  County  Court;  and  thereon 
a  judgment  was  rendered  against  the  defendant,  by 
default,  for  the  balance  in  money,  and  interest  firom 
t&e  date  of  the  award.  A  writ  of  error  having  been 
token  to  the  Circuit  Court,  the  judgment  wa&reversed^ 
Tha  case  was  then  brought  into  the  Supreme  Court> 
and  the  proceedings  of  the  Circuit  Court  assigned  as 
erroneous. 


Hopkins,  for  Plaintiff. — Aik.  Dig.  41,  §  Ift^-^iiiii 
"269*-^  Rep  \S—%  CkUty's  Black.  100. 

By  Mr.  Juiitice  Thorntxjn  : 
This  oaui^  was  commenced  by  original  attach** 
ittent,  agaiiost  the  defendant  in  error,  who  was  a  non« 
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resident — ^returnable  to  the  County  Court  of  Lime- 
stone county.  In  that  Court  a  declaration  was  filed 
in  the  form  of  indebitatus  assumpsit  \  setting  forth  an 
agreement,  imder  seal,  of  the  parties ;  whereby  they 
bound  themselves  to  submit  certain  matters  of  contro- 
versy between  them,  to  the  award  and  arbitration  of  two 
designated  persons ;  who  were  authorised,  in  case  of  dis- 
agreement, to  select  an  umpire,  any  two  of  whom  were 
authorised  to  decide;  which  said  agreement  contains 
the  further  covenant,  that  whatever  amount  should  be 
found  by  the  said  award,  as  due  from  the  one  to  the 
other,  should  be  paid,  not  in  money,  but  in  debts 
due  to  the  said  party  thus  ascertained  to  be  the  debtor, 
in  Alabama.  The  declaration  also  sets  forth  the  award 
made  in  pursuance  of  this  covenant,  whereby  it  ap^ 
pears,  that  the  sum  of  seven  hundred  and  sixty  eight 
dollars,  eighty  and  a  half  cents,  were  adjudged  as  due 
and  payable  from  the  said  defendant  in  error,  to  the 
plaintiff.  The  declaration  avers  the  super  se  assump- 
sit^ in  the  common  form,  and  concludes  with  the 
breach  of  non*payment  of  the  said  sum  of  money. 
A  judgment  was  had  by  default,  in  the  County  Court, 
and  rendered  without  the  intervention  of  a  jury,  for 
the  said  sum  of  money,  with  interest  thereon  from 
the  date  of  the  award.  A  wTit  of  error  was  taken  to 
the  Circuit  Court  of  Limestone ;  and,  upon  various 
errors  assigned,  the  judgment  of  the  County  Court 
was  reversed :  from  which,  the  writ  of  error  was  ta- 
ken to  this  Court. 

The  assignment  of  error  now  made,  brings  to  our 
view,  the  correctness  of  that  reversal  by  the  Circuit 
Court.  We  have  no  means  of  ascertaining,  upon 
which  of  the  various  grounds  alleged,  in  the  assign- 
ment of  error  below,  that  Court  determined.  There 
is  one,  however,  which,  as  we  think,  covers  a  substan- 
tial defect,  and  sustains  the  judgment  of  that  Court; 
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which  being  decisive  of  the  controversy  as  now  pre» 
sented,  will  only  be  determined  by  us.  Considering 
the  award  as  made  in  pursuance  of  the  agreement, 
and  to  be  an  ascertainment  of  the  amount  due,  the 
liability  of  the  plaintiff  in  error,  then  arises,  under 
his  covenant,  to  discharge  that  amount,  not  in  mo- 
ney, but  in  debts  due  to  him  from  other  persons  in 
Alabama.  This  being  the  true  nature  of  the  obUga- 
tion,  which  is  contained  in  the  solemn  deed  of  the  par- 
ties, there  is  no  warrant  in  law  for  attempting  to  en- 
force a  different  liability,  and  by  a  form  of  action  not 
appropriate  to  the  nature  of  the  contract.   ; 

Let  the  judgment  of  the  Circuit  Court,  reversing 
that  of  the  County  Court,  be  aiSirmed. 


CARTER,  et  oX.  vvrsus  €REWS. 

Where  the  record  of  a  judgment  rendered  i(i  another  state,  was  in  the  following 
words,  *'  for  the  sum  of  two  hundred  and  twenty  dollars  debt,  which  luay  b« 
dischaiffed  by  the  payment  of  one  hundred  and  ten  dollars,"  &c. — ^H^ld, 

IsL  That  debt  was  a  proper  action  for  the  recovery  of  the  claim. 

2d.  That  in  an  action  to  recover  the  amount  due  on  the  judgment/it  was  not 
error  to  declare  for  the  conditional  sum  of  one  hundred  and  ten  dollars. 

In  this  case,  the  plaintiff  below,  brought  his  action 
of  debt  against  the  defendants,  in  the  County  Court 
of  Franklin,  to  recover  the  amount  due  on  a  judg-. 
ment  rendered  in  the  State  of  Virginia.  The  entry 
of  judgment  in  the  Virginia  Court,  was,  for  the  sum 
of  two  hundred  and  twenty  dollars  debt,  to  be  dis- 
charged by  the  payment  of  one  hundred  and  ten  dol- 
lars, &c.  The.,  plaintiff  declared  for  the  sum  of  one 
hundred  and  ten  dollars,  and  to  his  declaration  a  de- 
murrer was  filed.     The  County  Court  overruled  th^ 
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demurrer,  and  rendered  judgment  for  the  plaintiff 
A  writ  of  error  was  then  taken  to  the  Circuit  Courts 
mid  the  judgment  afl^med ;  whereupon,  the  plaintifFs 
in  error  brought  the  cause  to  this  Court,  and  assign^ 
lEid  as  cause  for  its  reversal,  that  the  action  should 
have  been:  brought  for  the  sum  of  two  hundred  and 
twenty  dollars,  and  not  for  the  lesser  sum^ 

.    Peck,  for  Plaintiff,— 4  Muif.  307—1  Stewt  152. 
P.  Martin,  contra 

'  By  Mr.  Justice  Thornton  \ 
"  This  was  an  action  of  debt,  brought  by  the  de- 
fendfeit  in  error>  against  the  plaintiffs,  in  the  County 
Court  of  Franklin — where,  upon  a  demurrer  filed  to 
Ihe  declaration,  a  judgment  was  rendered  for  the  said 
def^dant ;  from  which,  the  plaintiffs  took  a  writ  of 
error  to  the  Circuit  Court  of  said  county— assigning 
for  error  the  judgment  aforesaid,  which  was  affirmed  : 
and  now,  in  this.  Court,  the  judgment  of  the  Circuit 
Court,  in  the  premises,  is  also  assigned  for  error. 

The  action  was  brought  upon  a  record  of  a  judg- 
ment rend^ed  against  the  plaintiffs,  in  the  State  of 
Virginia,  on  the  twentieth  of  June,  1827,  in  this  form  : 
"  for  the  sum  of  two  hundred  and  twenty  dollars  debt, 
which  may  be  discharged  by  the  payment  of  one  hun- 
dred and  ten  dollars,  with  legal  interest  thereon  from 
the  25th  day  of  December,  1821,  till  paid."  The 
declaration  demands,  as  the  sum  due  aiid  detaiiied, 
the  said  sum  of  one  hundred  and  ten  dollars,  and 
the  costs  of  suit,  amounting  to  one  hundred  and  se-^ 
venteen  dollars  and  sixty  five  cents.  The  demurrer, 
it  is  contended,  should  have  been  sustained,  for  not 
demanding  the  sum  of  two  hundred  and  twenty  dol- 
lars, by  the  declaration.  If  it  be  a  correct  principle 
in  pleading,  that  the  writing  sued  on,  whether  it  be 
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a  specialty,  siihple  contract,  or  record,  may  be  declaT'- 
ed  on  according  to  its  legal  eflfect,  I  see  no  satigfactory 
reason  why  the  declaration  in  this  case,  should  not 
be  maintained. 

If  suit  were  brought  upon  a  penal  bond,  by  the  coi^- 
mon  law,  the  penal  sum  must  not  only  have  been  de^ 
manded,  but  that  amount  was  recoverable.  The  mani'- 
fest  injustice,  however,  of  this  result,  was  obviated  by 
the  intervention  of  chancery,  which  always  relieved 
against  the  penalty,  and  restrained  the  recovery  to  the 
sum  in  the  condition,  which  was  equitably  due. 
This  necessary  resort  to  chancery,  however,  bding 
expensive  and  dilatory,  by  statutes  in  England,  of  8th 
and  9th  William  Illy  which  I  believe  have  been  adopt- 
ed, or  enacted,  in  every  state  in  the  Union,  the^  judg^ 
ment  was  required  to  be  entered  at  once,  in  the  com- 
mon law  courts,  for  the  conditional  sum ;  and  per^ 
haps  the  most  technical  mode  of  doing  this,,  is,,  that 
which  seems  to  be  adopted  in  Virginia;  that  is,  to  en- 
ter the  judgment  for  the  penalty,  which  may  be  dis^ 
charged  by  the  lesser  amount ;  which  last,  alone,  can 
be  levied  by  execution.  Is  it  not  apparent  then,.11iat 
the  amount  actually  due  by  the  judgment^is  in  effect,, 
and  in  truth,  that  lesser  sum  ?  If  the  judgment  were 
rendered,  as  I  believe  judgments  are  in  this  state^  under 
the  same  statute,  there  could  be  no  ground  even  for  ca- 
vil. We  have  been  referred  to  a  decision  in  4  Munf.  307> 
from  whence  it  appears,  that  the  very  defect,  here 
sought  to  be  availed  by  the  demurrer,  was  held  fatal 
in  Virginia,  even  though  not  demurred  to,  in  the  in- 
ferior Court.  The  only  reason  which  is  given  for  the 
decision  in  that  case,  is,  that  by  the  mode  of  declaring, 
the  defendant  in  the  action  might  be,  in  event,  sub- 
jected to  the  recovery  of  a  greater  amoimt,  than  that 
mentioned  in.  the  first  part  of  the  judgment,  which  ift 
tq  be  discharged  by  the  smaller  sum  named  therein. 
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If,  however,  the  judgment,  itsdf,  by  its  own  terms, 
subjects  him  to  this  predicament,  and  not  the  mere 
mode  of  declaring  on  it,  then  if  that  be  unjust,  the  ori- 
ginal judgment  should  be  attacked,  as  erroneous,  and 
not  the  declaration,  which  ^eefcs  cnly  to  obtain  its 
benefit,  as  it  stands.  Suppose  no  action  were  brought 
on  this  Virginia  judgment,  but  tiiiat,  after  seventeen 
years,  an  execution  were  to  issue  upon  it  ?  If  the  minis- 
terial ofl&cer  obeyed  the  mandate  of  the  execution,  would 
he  not  levy  more  than  the  amount  named  ih  the  for- 
mer part  of  the  judgment?  The  judgment  then,  to 
be  perfect  in  itself,  according  to  this  view,  should 
contain  a  restriction,  which  would  prevent  the  reco- 
very  of  interest,  beyond  what,  added  to  the  principal, 
would  he  equal  to  the  first  named  simi. 

,  I  do  not  think,  however,  that  the  analogy  holds  be- 
tween a  judgment  of  this  character,  and  a  penal  bond, 
and  the  argument  drawn  from  it,  to  my  mind,  is  fal- 
lacious. Adxnit  that  a  judgment  upon  a  penal  bond, 
€an  in  no  event,  be  greater  than  the  penalty,  yet,  when 
the  bond  is  carried  into  judgment,  which,  by  the  sta- 
tute, is  to  be  for  the  amount  actually  due,  there  is,  in 
contemplation  of  law,  no  longer  any  penalty.  There 
is  but  one  single  sum  in  truth,  which  is  due.  If  it 
is  illegal,  that  in  any  event,  more  should  be  realised 
from  a  judgment  on  a  penal  bond,  than  the  penalty, 
the  judgment  itself  should  guard  against  that  result : 
but  so  long  as  the  judgment  pursues  the  form  of  the 
one  sued  on,  and  runs  for  the  conditional  amount, 
with  interest,  until  paid,  more  than  the  penalty  may 
eventually  be  levied,  by  delaying  the  execution.  Now, 
if  a  greater  amount  becomes  due,  and  a  necessity 
arises,  to  sue  upon  the  judgment,  why  not  allow  a 
recovery  by  action,  to  the  extent  really  due,  accord- 
ing to  the  terms  of  the  judgment,  and  which,  by  ex- 
ecution, could  be  levied  upon  it.    If,  however,  it  were 


JANUARY  T£R3I^  ldS5.  g^ 


CARTKR  V$,   CREWS. 


illegal  to  recover  more  on  a  judgment  of  this  sort,  . 
than  the  amount  first  named  in  it,  this  matter  could 
as  well  be  regulated  when  the  action  is  brought,  for 
the  lesser  amount,  as  where,  in  an  action  on  a  penal 
bond,  from  the  length  of  time,  the  interest  added  to 
the  condition,  exceeds  the  penalty. 

As  I  would  sue  on  a  penal  bond  for  the  amount  pro- 
mised to  be  paid,  and  not  the  condition,  which,  by 
the  statute,  shall  be  the  sum  to  be  recovered,  so,  in 
suing  on  a  judgment,  Z  would  demand,  without  ap* 
prehension  of  error,  the  amount  actually  due  by  it ; 
whether  the  form  were  a  nomine  pom(B,  or  a  direct 
award  of  that  amount,  without  mention  made  of  any 
other.  I  think  either  mode  of  declaring  on  this  judg- 
ment, would  be  substantially  good ;  as  eith w  mode 
of  entering  the  judgment  itself,  would  have  been 
equally  valid.  There  is  no  misconception  of  the  re- 
medy here — ^the  action  is  properly  debt.  The  mode 
of  demanding,  is  at  most,  but  a  formal  defect,  and  so, 
not  available  on  general  demurrer,  which  is  the  only 
kind  now  tolerated  by  our  statute. 

Let  the  judgment  be  affirmed. 
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MEAD  versus  DANIEL,  et  at. 

The  eomplaint  of  a  party,  in  a  proceeding  before  a  justice  for  Forcible  entrjf 
and  Detainer,  need  not  specify  the  land  by  statutory  demarkations  of  section, 
township,  and  range :  any  description  by  metes  and  bounds,  and  objects  of 
notoriety  in  the  neighborhood,  is  sufficient. 

In  such  proceeding,  the  law  does  not  require  the  Justice  to  record  and  certify 
all  the  evidence  before  him.  It  is  only  necessary  to  record  and  certify  suclt 
as  is  admitted  after  objection,  or  rejected  when  offered. 

An  unexpired  term  of  years,  is  a  su^cient  estate  to  support  this  proceeding. 

This  was  an  action  before  a  Justice  of  the  Peace- 
in  Blount  county,  for  forcible  entry  and  detainer. — 
On  the  trial  before  the  Justice,  a  judgment  was  ren- 
dered in  favor  of  the  plaintiff  in  error.  The  defend- 
ants having  taken  the  case  to  the  Circuit  Court  by 
certiorari,  assigned,  among  other  causes — 

1st.  That  the  complaint  did  not  specify  the  land 
with  sufficient  certainty,  nor  the  estate  of  the  plaintiff 
therein. 

2d.  That  sufficient  evidence  was  not  recorded. 

The  Circuit  Court  reversed  the  judgment  of  the 
Justice,  and  the  plaintiff  took  his  writ  of  error  ta  thia 
Court. 

3y  Mr.  Jiistice  Thornton. 

This  was  a  proceeding  had  before  a  Justice  of  the 
Peace,  instituted  upon  the  complaint  of  the  plaintiiff 
in  error,  for  a  forcible  entry  and  detainer,  by  the  de- 
fendants. The  proceedings  were  brought  into  the 
Circuit  Court  of  Blount  county,  according  to  the  sta- 
tute regulating  such  case,  by  writ  of  certiorarir  where 
various  errors  were  assigned,  upon  which,  the  judg- 
ment of  the  Justice  was  reversed.  From  this  judg- 
ment of  the  Circuit  Court,  a  writ  of  error  has  been  ta- 
ken to  this  Court.     The  assignment  of  errors  here,, 
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involves  the  same  matters,  which  were  adjudged  be- 
low. Of  these  various  grounds,  which  are  six  in 
number,  all  of  them  except  two,  are  errors  of  fact,  of 
the  existence  of  which,  the  record  not  only  presents 
no  evidence,  but  on  the  contrary,  is  contradictory  of 
them. 

It  is  needless  to  use  any  argument  to  shew,  that  the 
remedy  for  such  errors  as  those,  cannot  be  available 
in  a  proceeding,  where  the  record  alone  is  the  matter 
to  be  tried ;  and  that  too,  by  itself — ^not  by  extraneous 
matter  of  proof,  resting  in  parol. 

The  fifth  and  sixth  errors,  relate  to  the  record  as  it 
exists ;  and  as  to  the  former,  viz.  that  the  complaint 
does  not  sufficiently  specify  the  land,  nor  the  estate 
of  the  claimant  therein,  we  think  both  of  those  requi- 
sites of  the  law  are  substantially  complied  with.  The 
^estate  is  alleged  to  be  an  unexpired  term  of  years ; 
and  the  land,  though  not  described  by  the  statutory 
demarkations  of  range,  township,  and  section,  is  delin- 
eated by  metes  and  bounds,  calling  for  natural  objects 
of  notoriety  in  the  vicinage. 

As  to  the  latter  of  the  two  errors  above  mentioned, 
as  referring  to  the  record  returned,  which  is,  that 
there  is  no  evidence  recorded  to  support  the  verdict 
of  the  jury,  the  law  does  not  require  the  Justice  to  re- 
cord and  certify  all  the  evidence,  nor  any  of  it  indeed, 
except  such  as  was  admitted  after  objection,  or  re- 
jected when  offered. 

We  think  that  there  was  error  in  the  reversal  of  the 
judgment  of  the  Justice  of  the  Peace,  and  that  the 
judgment  of  the  Circuit  Court  be  therefore  reversed ; 
the  judgment  of  the  Justice  affirmed ;  and  that  the 
same  be  certified  to  the  Circuit  Court,  that  a  proce- 
dendo may  issue  to  the  Justice. 
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SWITZER,  Vf .  ODARDtAKS  Or  HOLLOWAT. 


SWITZER  venuB  GUARDIANS  OF  HOLLOWAY. 

If,  IB  a  suit  by  guardians^  it  is  omitted  in  the  declaration  to  make  profeit  of  tlie 
lettera  of  guardtanslup,  Isuch  defect  is  cured  by  a  verdict. 

The  omission  to  make  profert  of  letters  of  guardianship,  can  only  be  taken  ad- 
vantage of  by  demurrer. 

HoUoway,  by  gttardians,  brought  an  action  of  deti-- 
nue  againfet  the  plaintiff  in  elror,  in  the  Circtiit  Court 
of  Marion,  for  the  recovery  of  a  negro  slave.  The 
declaration  contained  no  profert  of  letters  of  guardian^ 
ship,  and  tinder  the  plea  of  non  detimt,  a  verdict  was 
rendered  for  the  defendants  in  error. 

Switzer  having  taken  a  writ  of  error  to  this  Courts 
assigned  for  cause  of  reversal, 

1st  That  there  was  no  sufficient  issue. 

2d.  That  the  declaration  contained  no  profert  of 
letters. 

P.  Martin,  for  Plaintiff — Crabb,  contra. 

By  Mr.  Justice  Hitchcock  : 

This  is  an  action  oi  detinue,  brought  by  the  defend* 
iftit  in  this  Court,  by  his  guardians,  for  a  negro.—* 
The  declaration  is  in  the  common  form ;  but  no  pro- 
fert is  made  of  the  letters  of  guardianship.  The  de^ 
fendant  below,  pleaded, 

1.  "  Non  detinef^ — ^to  which  there  was  issue. 

2.  "  Purchased  of  Billy  HoUoway," — ^to  which 
there  is  a  replication,  that  the  vendor  was  of  unsound 
mind,  ctnd  incapable  of  contracting  away  his  proper- 
ty ;  and  thait  guardians  had  beeh  appointed,  and  that 
iJiey  governed  him  and  his  effects.  To  this  there  is 
a  general  replication  in  short,  and  issue,  and  a  verdict 
was  had  for  the  plaintiffs,  for  four  hundred  and  fifty 
dollars. 
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The  assignments  are, 

1.  That  there  were  no  such  issues  formed  as  would 
enable  the  jury  to  try  the  cause ;  and, 

2-  That  the  declaration  is  insufficient :  there  be- 
ing  no  profert  of  the  letters  of  guardianship. 

The  pleadings  were,  by  consent,  taken  in  short. 
The  first  plea  of  non  detinet,  is  a  proper  and  is^able 
plea,  and  will  sustain  the  verdict ;  and  the  want  of 
the  profert  of  letters  of  guardianship,  is  cured  by  the 
verdict.  It  could  only  be  taken  advantage  of  by  de- 
murrer.* ^IChhty'sPl. 

The  ju(dgment  must  be  affirmed. 


C ALUSON  versus  I JTTLE. 

Where  there  is  a  joiat  interest  existing  in  a  contract,  and  one  of  tlie  parties  dies, 
before  action  is  comioenced,  such  action  must  be  brought  in  the  name  of  the 
survivor;  and  a  failure  to  set  out  in  the  declaration  the  contract,  as  it  ezistedf 
and  to  shew  the  interest  of  the  plaintiff  to  be  as  surtwoff  is  error. 

•  » 

This  was  an  action  of  assumpsit,  instituted  in  the 
Circuit  Court  of  Blount,  by  Little  against  CaUison. 
The  declaration  showed  the  cause  of  action,  to  have 
been  a  reward  oflfered  by  Callison  for  the  arrest  of  one 
BraziUe,  who  was  charged  with  murder.  On  the 
trial,  it  was  admitted  by  the  plaintiff  below,  that  one 
Queen,  who  was  deceased,  had  had  an  equal  interest 
in  the  reward,  but  no  statemeilt  of  this  fact  was  dis- 
closed in  the  declaration.  The  Court  below  instruct- 
ed the  jury,  that  if  they  "behoved  Queen  "was  dead, 
Little  had  brought  the  action  properly.  The  jury 
lendeied  a  verdict  for  the  plaintiff,  and  the  defendant 
having  excepted  to  the  above  charge,  took  his  writ 
of  error  to  this  Court. 

12 
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Hopkins,  for  PlaintifF— cited  Chitty's  PL  30(>— 1 
Johns^  i{^'34 — 1  Saund^  191,  rio^e  1. 

McClung,  contra. 

By  Mr.  Justice  Hitchcock  : 

William  Little  brought  an  action  erf  assumpsit^ 
tgainst  John  G.  Callison,  in  the  Circuit  Court  of 
Blount  county,  to  recover  the  sum  of  one  hundred 
dollars^  it  being  the  amount  of  a  reward  previously 
offered  by  said  Callison,  for  the  arrest  of  one  WiUiam 
Brazille)  who  was  charged  in  the  advertisement  with 
the  crime  of  murder* 

There  are  three  counts  in  the  declaration,  in  each 
t)f  which,  the  plaiutifF  avers  that  he  had  arrested  Bra^ 
ziUe,  at  the  request  of  Callison.  Upon  the  trial,  it 
was  proved  that  Brazille  w^as  arrested  by  a  constat 
ble,  under  a  warrant  from  a  justice  of  the  peace,  in 
a  house  in  which  Little  was  at  the  time  of  the  aif- 
rest — ^that  Little  gave  no  aid  in  making  the  arrest — 
and  the  constable  thought  he  was  present  for  the 
purpose  of  assisting  Brazilld  to  make  his  escape.  It 
was  proved,  that  after  the  arrest  was  made,  Little  and 
one  Queen,  jointly  claimed  the  reward,  and  each  ad- 
jnitted  their  claim  to  it  was  equal  and  joint.  Queen 
was  also  present  at  the  time  of  the  arrest.  Brazille 
employed,  a  lawyer,  after  the  arrest,  to  defend  him^ 
and  made  his  note,  withXittle  as  one  of  his  securities, 
for  the  fee.  Little  also  agreed  with  the  lawyer,  that 
if  the  reward  could  be  recovered,  it  should  be  applied 
as  partial  payment  of  the  note.  It  was  admitted  by 
Little  on  the  trial,  that  if  Queen  were  alive,  he  wotdd 
have  an  equal  and  joint  claim  to  the  reward.  There 
was  proof  of  a  common  report,  that  Queen  was  dead. 
It  does  not  appear  from  the  declaration  that  Queen 
was  to  have  had  any  part  of  the  reward,  and  no  men* 


MNUARY  TERM,  ISSH. 


9^ 


CAI.LI0ON  VS.   LITTLE. 

■        ■     —       ■    ■ I  ".«iii—         I  ■■   1— ^WPlip 


tion  of  him  is  made  in  the  declaration ;  but  the  whole 
reward  is  claimed  by  Little  on  his  own  accoiint; 

Several  instructions  were  asked  of  the  Court,  which 
v^ere  refused :  only  one  of  which  wUl  be  noticed— 
uehich  is,  that  the  Court  was  requested  to  instruct 
the  jury,  that  if  they  believed  from  the  evidence,  that 
Queen,  if  alive,  and  Little,  were  jointly  entitled  to 
the  reward,  that  Little  ^ was  not  entitled  to  recover. 
The  Coiut  refused  this  instruction,  but  instructed 
the  jury,  that  if  they  believed  Queen  was  dead,  Little 
kad  brought  the  action  properly. 

There  is  no  principle  better  settled  in  law,  than 
that  actions  upon  contracts,  either  express  or  implied^ 
must  be  brought  in  the  name  of  the  party  ia  whom 
the  legal  ititerest  in  such  contract  is  vested ;  and  that 
where  there  is  a  joint  interest,  and  one  of  the  partiesr 
dies  before  suit  is  brought,  the  action  must  be  in  the 
name  of  the  survivor — setting  out  the  contract  as  it 
existed,  and  shewing  the  interest  of  the  plaintiflF  to 
be  as  survivor ;  and  that  the  omission  to  state  the 
case  as  it  existed,  'may  be  taken  advantage  of,  eithe? 
by  plea  in  abatement,  or  oh  the  trial,  for  the  variance 
between  the  declaration  and  the  proof  •^  ciiitty,.^ 

In  this  case,  it  being  admitted  by  the  plaintiff  be- 
low, that  Queen  was  a  joint  owner  of  the  debt,  if  it 
existed,  the  Court  clearly  erred  in  refusing  the  instruc- 
tion asked  for,  and  in  giving  the  instruction  it  did*. 

The  judgment  must  therefore  be  reversed^ 
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ALDRWGE  versua  WARNER'S  EXECUTORSr 

A  and  W  entered  into  a  covenant,  whereby  A,  after  acknowledging  himselfio' 
debied  to  W,  assigned  to  him  certain  bonds.  One  T  also  signed  the  eove^ 
nant,  (as  attorney  for  W)  which  was  drawn  to  answer  as  a  recei|it  finoip  Tr 
and  al^o  as  an  assignment  of  the  bonds.  In  an  action  by  W's  executors  upo» 
the  covenant — Held, 

let:  Thai*  the  megligause  of  W,  in  collecting  /.le  assigned  bonds,  was  not  in  issue 
lyider  die  plea  of  "  caoenafU  performed.^ ' 

dd.  That  T.  was  a  competent  witness  to  shew  the  result  of  his  elTorts  to  coHect 
the  bonds. 

Warner's  fex;ecutor»  commenced  their  action  of  cov^ 
enantf  in  the  Circuit  Court  of  Franklin,  against  the 
plaintiff  in  error.  The  cause  of  action,  was  an  agree- 
menl^  signed  by  the  parties,  and  one  Thompson, 
which  was  framed  to  answer  the  purpose  of  an  as* 
signment  by  the  firm  of  Aldridge,  Myers  &  Pendle- 
toii,  to  Warner,  of  certain  bonds,  -and  as  a  receipt  by 
Thompson^  as  an  attorney,  for  their  collection.  The 
agreement  siet  out  an  acknowledgment  of  debt  due  by 
Aldridge  to  Warner,  and  to  secure  which  the  bonds 
were  assigned.  It  also  contained  a  covenant  on  the 
part  of  Aldridge,  to  make  good  any  deficiency  of  the 
bonds  in  discharge  of"  the  debt.  The  declaration 
averred  a  deficiency  to  meet  the  claim,  by  reason  of 
the  insolvency  of  a  portion  of  the  makers  of  the  bonds 
assigned,  and  alledged  a  balance  due,  of  which  the 
defendant  had  received  notice.  To  the  action  the 
defendant  plead,  "  covenant  performed;"  to  which 
there  was  replication  and  issue.  The  defendant  be- 
low, as  appeared  by  the  biU  of  exceptions,  moved  the 
Court  to  instruct  the  jury;  that  before  the  plaintiffs 
could  recover  the  amount  of  the  deficiency,  (if  on  ac- 
<io\int  of  the  insolvency  of  the  obligors  of  the  assign- 
ed bonds,)  an  offer  to  return  thosfe  bonds,  or  an  offer 
to  transfer  the  judgments  recovered  on  them,  should 
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have  been  made  :  Also,  that  before  the  plaintiffs  could 
recover,  they  were  compelled  to  produce  evidence, 
that  within  a  reasonable  time  after  th^  assi^ment  of 
the  bonds,  application  had  been  made  to  the  obligor* 
for  payment,  and  that  notice  was  given  to  the  defend- 
ant of  their  non-payment.  The  Court  refused  to  give 
the  instructions  asked,  and  there  was  a  judgment  for 
the  plaintiffs  below.  It  also  appeared  that  Thompscm 
had  been  admitted  as  a  witness,  to  prove  the  result 
of  his  efforts  in  collecting  the  bonds. 

It  was  assigned  for  error  here,  that  the  Court  erred, 
•  1st.  In  overruling  the  instructions  asked. 
2d.  In  admitting  the  testimony  of  TThoinpson,    * 

■ 

Peck,  for  Plaintiff, — The  assignment  of  the  bond* 
xmder  the  agreement;  was  made  *irf  182Q,  and  the  ac- 
^on  was  not  brought  till  1832. 

The  negligence  in  this  case,  is  such,  as  ought  to 
have  released  the  defendant  below  from  all  liability. 

It  is  not  sufficient  to  show,  by  mere  proof,  that  the 
obligors  of  any  of  the  assigned  bonds  not  sued,  were 
insolvent. 

Solvency  could  only  be  legally  tested  by  suit,  and 
it  is  only  in  that  way,  that  sufficient  diligence  could 
have  been  used. 

Again — the  party  surely  was  not  privileged  to  re- 
cover on  the  original  debt  against  the  assignor,  while 
he  held  subsisting  judgments  against  the  obligors  of 
the-  assigned  bonds.  .    . 

The  plea,  indeed,  was  '* covenant  performed;" 
but  if  diligence  and  notice  were  necessary  to  render 
the  defendant  liable,  then  the  same  must  be  establish- 
ed, or  the  covenant  remains  unbroken.  The  true  con- 
struction of  the  covenant  is  the  same  with  the  obliga- 
tion, which  the  law  raises  on  the  assignment  of  a  aiote. 
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As  to  Thompson's  testimony :  if  the  instniment 
be  a  covenant,  he  was  certainly  a  covenantor,  and  he 
could  not  therefore  be  a  legal  witness.^ — 9  Johns.  Rep^ 
121 — 1  ib.  34 — Stocking  vs.  Conway's  ex'orsy  1  Por- 
ter's Rep.  1st  ed.  260. 

P.  Maktin,  contra. — ^To  this  action  the  defendant 
pleaded  "  covenant  performed/'  and  under  this  state 
of  the  pleadings  there  is  no  way  to  get  at  the  ques- 
tion of  due  diligence. 

That  matter  could  only  have  been  raised  by  means: 
of  a  special  plea :  but  the  plea  was  affirmative,  itame^ 
ly,  that  defendant  had  performed  his  covenants.  He 
was,  therefore,  bound  to  prove  what  he  had  thus  set 
up  in  avoidance  of  the  action. 

•  Has  the  a^iount  been  paid  ?  Have  the  covenanti* 
been  performed?  These  were  the  only  questions 
which  the  pleadings  raised  for  determination,  and  the 
instructions  asked  were  therefore  altogether  inappli* 
cable. 

To  the  objections  to  the  competency  of  Thompson^ 
it  may  be  answered,  that  he  was  in  no  way  interested- 
He  received  the  papers  as  an  attorney,  and  was  as. 
competent  as  though  he  had  never  seen  the  covenant.. 
Bailer's  N.  P.  283—5  Cranch,  100 — 6  ib.  206 — la 
Jokns.  Rep.  397. 

By  Mr.  Justice  Hithcock  : 

This  is  an  action  of  covenant,  brought  by  the  de-^ 
fendants  in  error,  as  executors  of  B.  Warner,  against 
Thomas  Aldridge.  The  declaration  sets  out,  that  on 
the  thirtieth  day  of  Dec.  1820,  by  a  certain  agree- 
ment between  the  said  Thomas  Aldridge,  and  the 
plaintiffs'  -testator,  the  said  Thomas  Aldridge,  by  re-- 
ference  to  a  memorandum  at  the  foot  of  said  agree- 
ment, acknowleclfired  himself  to  be  indebted  to  the  said 
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B.  Warner  in  the  sum  of  one  thousand  four  hundred 
4uid  thirty  nine  dollars  and  twenty  nine  cents  ;.  to  se- 
cure which,  the  firm  of  Aldridge,  Myers  &  Pendle- 
ton, as^ned  to  the  said  B.  Warner,  a  number  of 
bonds,  which  are  set  out  in  the  agreement,  and  reci* 
^ted  in  the  declaration ;  amounting  in  all,  to  the  sum 
-cf  one  thousand  six  hundred  and  eighty  nine  dollars 
^liirty  eight  cents,  exclusive  of  interest ;  that  the  said 
Aldridge  covenanted  with  the  said  B.  Warner,  that 
in  case  a  full  sufficiency  should  not  be  made  to  dis- 
<charge  said  debt  and  interest,  then  said  Aldridge 
^ould  make  good  the  deficiency. 

The  plaintiffs  forther  aver,  that  a  "  full  sufficien- 
tly was  Bot  made  out  of  the  claims  assigned ;  that 
<;ertain  claims  (setting  them  out)  were  insolvent  at 
the  time  of  the  assignment ;  that  certain  others  (also 
netting  them  out)  became  so  in  a  short  time  after  the 
•transfer,  and  that  nothing  could  be  made  out  of  them ; 
an4  that  on  the  20th  April,  1831,  there  remained 
due,  after  allowing  all  that  had  been  collected,  one 
-thousaiid  doUairs  and  fifty  three  cents,  which  is.  al* 
leged  still  to  be  due,  of  which  the  defendant  had  had 
-notioe.  The  declaration  avers,  that  the  plaintiffs  hay e> 
in  all  things,  kept  their  covenant ;  and  charges  the 
defendant  with  a  breach  on  his  part,  in  not  having 
:paid  the  sum  of  one  thousand  dollars  and  fifty  three 
cents,  above  stated,  according  to  his  covenant  to  pay 
said  deficiency. 

To  this  declaration,  the  defendant  pleaded  in  shorty 
*'  covenant  performed,"  and  the  plaintiffs  subjoined 
^'replication  and  issue>"  which  are  all  the  pleadings 
that  appear  in  the  case.  It  appears  there  was  a  pre- 
vious declaration,  to  which  there  was  a  demurrer, 
which  was  sustained,  and  the  plaintiffs  had  leave  to 
file  a^d  jii^pended  declaration. 

•At  the  trial  of  the  cause,  below,  the  plaintiffs  prov- 
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ed  by  the  transcripts  from  the  Courts  in  Virginia, 
where  the  defendant  lived,  that  suits  had  been  pro- 
secuted on  all  the  bonds,  not  collected,  except  two  ; 
and  that  he  had  used  due  diligence  to  cojlect  the 
same ;  that  as  to  those  two,  he  proved  by  the  deposi- 
tion of  one  L.  Thompson,  that  they  were  notoriously 
insolvent,  at  the  time  of  the  transfer,  which  fact,  he 
proved,  was  well  known  to  the  defendant:  he  also 
proved  by  said  Thompson,  that  the  fact  of  the  insol- 
vency of  several  of  the  obligors,  was  also  known  at 
the  time  of  the  said  transfer.  The  testimony  of 
Thompson  was  objected  to,  on  account  of  his  want  of 
*  competency,  he  having  signed  the  covenant.  It  ap- 
pears that  he  signed  it  as  attorney  at  law,  and  receiv- 
ed 'the  claims  to  collect,  as  attorney  of  Warner.  The 
plaintiffs  also  proved  by-  one  Tarver,  that  at  the  end 
of  1831,  or  beginning  of  1832,  he,  as  the  agent  of 
the  plaintiffs  below,  gave  the  defendant  notice  of  the 
failure  to  collect  a  large  part  of  the  claims  assigned, 
and  that  there  was  a  deficiency  to  satisfy  the  debt. 
No'  other  notice,  it  was  admitted,  was  proved.  The 
defendant  objected,  that  this  was  not  sufficient  notice 
to  fix  the  defendant's  liability  ;  which  objection  was 
overruled. 

The  defendant  moved  the  Court  to  instruct  the  ju- 
ry, "  that  before  the  plaintiffs  could  recover  for  a  de- 
ficiency, if  on  account  of  insolvency  of  the  obligors 
in  the  assigned  bonds,  that  the  plaintiffs  should  ten- 
der to  the  defendant  a  return  of  the  notes  or  bonds  de- 
clared insolvent,  or  offer  to  transfer  to  the  defendant 
the  judgments  recovered  thereon;''  which  instruction 
the  Court  refused  to  give.  He  also  requested  the 
Court  to  charge  the  jury,  "  that  before  the  plaintiffs 
could  recover,  they  were  bound  to  show  that  they  had, 
within  a  re^asonable  time  after  the  assignment  of  the 
bond 8,  made  application  to  the  obligors  in  said  bonds 
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for  payment,  and  that  said  defendant  had  notice  of 
their  refnsal,  within  a  reasonable  time  thereafter.; 
the.  evidence  of  the  transcripts  of  the  judgments, 
which  it  was  admitted  were  sued  on  in  due  time,  and 
that  of  Tarver,  above  stated,  being  all  that  was  given 
to  the  jury;"  which  instruction  the  Court  refused  to 
give.  To  these  opinions  of  the  Court  as  above  stated, 
exceptions  wete  taken  below,  and  which  are  assign- 
ed for  error  here; 

The  objection  to  the  competency  of  Thompson,  was 
properly  overruled.  The  instrument  sued  -on,  ap- 
pesurs  to  have  been  intended  to  answer  the  double  pur- 
pose of  a  receipt,  by  Thompson^  as  attorney,  for  the 
collection  of  the  bonds  transferred,  as  an  assignment 
of  the  bcmds  to  Warner,  and  also  to  set  forth  the  oo^ 
venants  between  Warner  and  Aldr idge ;  and,  at  the 
fi)ot  of  the  instrument  is  a  statement  of  what  Aldr idge 
was  indebted  to  Warner.  The  assignment  to  War^ 
ner,  to  pay  the  diabt  due  him,  made  him  the  legai 
holder  of  the  bonds,  and  the  implied  covenant  of  dili- 
gence, in  the  collection  of  tjiem,  was  thereby  fixed 
upon  him.  There  is  no.  undertaking  of  Thomp- 
son to  Aldxidge :  his  liability  is  to  Warner,  and  he 
was  no  doubt  liable  to  him  for  the  feithful  discharge 
of  his  duty.  But  he  has  no  direct  interest  in  the  re- 
sult of  this  suit,  and  it  cannot  be  used  for  or  against 
him  in  any  action  which  may  be  brought  on  his  re- 
ceipt He  was  the  agent  of  Warner,  in  the  collec- 
tion of  the.  bonds ;  and  ex  necessitate  reiy  is  a  compe- 
tent witness  to  show  what  was  the  result  of  his  ef- 
forts.' If  this  were  an  action  against  Warner,  for  the '^  ^^'^''^^  ^^^ 
alleged  negligence  of  Thompson,  he  would  be  exclud- 
ed**— ^but  this  not  being  the  case,  the  objection  only  ^^  starkic,  ns 
goes  to  his  credibility,  and  not  to  his  competency. 

Before  entering  upon  an  examination  pf  the  other 
questions,  presented  by  the  bill  of  exceptions,  it  will 
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be  proper  to  look  at  the  state  of  the  pleaidings  in  the 
case.  The  covenants  contained  in  the  instrument 
sued  on,  are  clearly  dependent :  they  are  treated  as 
such  by  the  plaintiffs.  An  averment  of  diligence  is 
made  in  the  declaration,  as  to  the  efforts  to  collect  the 
assigned  bonds,  and  the  defendant,  had  he  chosen  to 
do  so,  might  have  put  the  fact  of  diligence  in  issue. 
But  the  only  plea  put  in  by  him,  is,  that  of  "  cove- 
nant performed.''  He  does  not  plead  the  non-perform- 
ance by  the  plaintiffs,  of  the  condition  precedent. 

There  is  no  plea  of  the  general  issue  in  the  action 
of  covenant.  The  plea  of  non  est  factumj  only  puts 
the  execution  of  the  instrument  in  issue,  and  all  other 
P""^'*  ^*  defences  in  this  action  must  be  pleaded  specially.*  If 
the  defendant  had  intended  to  have  relied  upon  the 
negligence  of  the  plaintiffs,  in  not  collecting  the  as- 
signed bonds,  that  should  have  been  set  out  in  a  spe- 
cial plea,  setting  forth  particularly,  in  what  that  neg- 
ligence consisted.  The  plea  of  covenants  performed, 
only  denies  the  truth  of  that  part  of  the  declaration, 
which  charges  the  defendant  vidth  a  breach  of  his 
covenant,  in  not  making  up  the  deficiency.  The  plea, 
if  written  out  in  full,  w  ould  have  stated  that  the  plain* 
tiffs  ought  not  to  recover,  because  he,  the  defendant, 
had  paid  the  deficiency  claimed  in  the  declaration, 
and  would  have  concluded  to  the  country  ;•*  and  this 
plea  does  not  require  the  plaintiffs  to  prove  diligence. 

Whatever  may  have  been  the  view,  taken  by  the 
parties  in  the  trial  below,  this  Court  can  only  look  at 
the  case  here,  as  it  is  presented  by  the  pleadings,  and 
the  rules  of  law  applicable  to  those  pleadings.  The 
question  presented  by  this  plea,  is,  whether  the  de- 
fendant had  paid  the  deficiency  charged ;  not,  wheth- 
er the  plaintiffs  had  neglected  to  prosecute  with  dili- 
gence, for  the  collection  of  the  notes.  In  this  view 
of  the  case,  it  will  be  apparent,  by  a  reference  to  the 
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bill  of  exceptions,  that  none  of  the  charges  asked  and 
refused,  were  applicable,  to  the  issue,  as  made.  What 
might  have  made  them  material,  it  is  not  for  this 
CJourt  to  decide.  And  though  the  plaintiffs  may  have 
offered  evidence  which  is  not  material  to  the  issue, 
jet  that  does  not  authorise  the  defendant  to  call  upon 
the  Court  for  instructions  upon  that  evidence ;  and 
its  refusal  to  give  them  cannot  be  assigned  as  error. 
It  is  sufficient  for  us,  that  the  issue  does  not  present 
the  question,  upon  which  the  instructicms  axe  asked. 

It  is  remarked,  by  Mr.  Justice  Lirxingstmii^  'Hhat4Craneb»2i9 
however  desirable  it  may  be  to  admit  in  evidence  on  the 
general  issue,  in  an  action  of  covenant,  on  a  pdic}"-  of 
insurance,  every  thing  which  may  avoid  the  contract 
or  lessen  the  damage,  as  is  done  in  actions  on  the 
case,  this  Court  does  not  know  that  it  possesses  the 
power  of  changing  the  law  of  pleading,  or  to  admit 
evidence  inconsistent  with  the  forms  which  it  has 
prescribed.  No  rule  on  this  subject  is  more  inflexi- 
ble, than,  that  in  actions  on  deeds,  all  special  mat- 
ter of  defence  must  be  pleaded." 

In  the  case  under  consideration,  the  questions  ask*  ' 
ed,  if  granted,  would  have  allowed  the  defendant  to 
set  up  the  fact,  that  he  had  never  been  liable  to  pay 
that,  which  he  had  averred  that  he  had  paid.  It  is 
not,  however,  to  be  understood,  that  the  instructions 
asked,  in  this  case,  would  have  been  proper  to  be 
granted,  under  any  state  of  pleading.  They  do  not, 
any  of  them,  directly  raise  the  point  of  diligence, 
which,  under  any  possible  state  of  pleading,  would  be 
the  only  defence  the  defendant  could  make. 

The  judgment  must  bq  affirmed.  In  this,  the 
Court  are  unanimous ;  though  they  are  not  so,  upon 
some  of  the  views  presented  in  this  opinion. 
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BOYINGTON  versus  THE  STATE. 

After  an  indictment  has  been  found iigainst  a  prisoner,  and  the  same  lias  been 
filed  and  accepted  in  Court,  he  cannot  except  to  the  personal  qualifications  of 
the  persons,  selected,  summoned  and  sworn  on  the  grand*  jury,  or  plead  ib 
bar  or  avoidance  of  that  indictment,  that  one  of  the  jurors  wlio-  pcefetBed  it  is 
aji  alien. 

Charles  Boyington  was  indicted  and  found  gtiilty^ 
in  the  Circuit  Court  of  Mobile  county,  for  murder. 
On  his  arraignment,  he  plead  in  abatement  of  the  in- 
dictment, that  his  name  was  Charles  R.  S.  Boying- 
^  ton ;  on  which  issue  having  been  taken,  it  was  ad- 
judged that  he  answer  over  to  the  felony.  The  pri- 
soner then  filed  a  special  plea,  averring  that  one  of 
the  grand  jurors  who  preferred  the  bill  of  indictment 
against  him,  was,  at  the  time  of  finding,  an  alien. 
The  Court  below,  on  motion,  struck  out  the  plea,, 
but  reserved  the  point  as  novel  and  difficult. 

Olcott,  for  Prisoner — Contended,  that  the  Court 
erred  in  striking  out  the  plea  in  abatement,  which  al- 
leged that  one  of  the  grand  jurors  who  found  a  bill 
of  indictment  against  the  prisoner,  was  an  alien.  By 
the  rules  of  Criminal  Law,  the  prisoner  must  be  con- 
victed, if  at  all,  upon  the  finding  of  two  juries :  first, 
by  the  grand  jury,  who  determine  upon  the  guilt,  in 
one  point  of  view;  and  secondly,  upon  the  finding  of 
iJie  petty  jury,  who  establish  that  guilt  in  a  more  di- 
rect manner. 

In  that  country  from  which  our  law  is  derived,  as 
well  as  here,  it  is  well  settled,  that  the  jurors  upon  ei- 
ther inquest,  should  be  probi  et  kgaks  homines  omni 
ezceptione  majoris.  This  principle  has  ever  been  re- 
cc^ised  in  England,  even  in  the  darkest  periods  of 
her  history,   and  the  boast  of  Englisrhmen  has  ever 
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been,  that  neither  their  property  or  their  lives  conld 
b^  wrested  from  them  but  by  their  peers.  From  the 
time  of  Conrad  down,  this  principle  has  been  consi- 
dered as  the  great  bulwark  of  life  and  property,  and 
so  has  called  forth  the  eulogiums  of  all  commentators 
upon  her  laws.  Bhckstone,  in  the  3d  vol.  of  his  Com- 
mentaries, (351,)  says — "  that  the  jury  is  to  consist 
of  twenty  four  of  the  best  men  in  the  county  who 
are  called  the  grand  jury."  "Those  returned  to  serve 
<m  the  grand  jury,  must  be  probi  et  kgales  homines. 
and  ought,  to  be  of  the  same  county  where  the  crime 
was  committed ;  and  therefore,  it  is  a  good  exception 
at  Common  Law,  to  one  returned  on  a  grand  jury,  that 
he  is  an  alien,  or  villain,  or  that  he  is  outlawed  for  a 
crime."— 3  Bac.  725— Cro.  Eliz.  654—3  Just  30— 
12  Coke,  99—2  RoUin,  82—2  Hales  P.  C  154,  155. 
"  Aliens  bom  cannot  be  returned  of  juries,"  (7  Coke 
18.)  As  he  says,  in  Robert  Scarkfs  case,  12  Coke  99, 
befi3re  referred  to—"  as  was  used  in  the  time  of  his 
noble  progenitors,  which  was  in  affirmance  of  the 
Common  Law."  And  I  believe  it  will  hardly  be 
<:5o?tt^nded,  that  it  would  not  have  been  good  cause 
for  challenge,  should  either  of  the  jurors  have  been 
an  alien.  This  is  abundantly  settled  in  6  Johns.  Rejp. 
333,  Borst  vs.  Beecker — 1  Cowen,  436,  and  cases  there 
cited.  It  would  seem  too,  from  the  very  character 
of  a  grand  juror,  as  given  us  in  Blackstone  and  in  Ba- 
con,  that  it  must  ever  have  been  considered,  that  no 
alien  could  legally  find  a  place  upon  a  seat  so  respect- 
able and  so  responsible  as  a  grand  juror's  seat — ^the 
grand  inquest  of  the  county — the  peculiar  guardians 
of  the  liyes  and  liberties  of  the  subject ;  for  no  man 
can  be  tried  until  this  jury  have  fonnd  good  cause 
for  that  trial,  and  so  represented  to  the  Court.  Why 
has  the  learned  and  eloquent  commentator  upon  the 
laws  of  England,  given  us  such  a  high  eulogium  upon 
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trials  by  jury,  and  particularly  dwelt  on  the  right  of 
being  accused  and  tried  by  one's  peers,  if  he  had  not 
deemed  it  an  invaluable  privilege  ?  Is  it  mere  ver- 
biage— ^words  vox  et  prasterea  nihil — or  was  there  just 
occasion  for  such  language?  It  certainly  is  of  the 
utmost  importance  that  none  but  "  boni  et  kgaks  h/omi- 
"iieSy^  should  ever  become  grand  jurors — men  who 
would  feel  the  responsibility  of  their  station — ^men 
who  w^ould  prefer  no  charges  against  a  fellow  citi- 
zen, where  the  law  and  the  evidence  did  not  compel 
them.  Were  it  otherwise,  how  great  the  mischiefe. 
which  might  arijse  :  for  now,  as  in  the  days  of  Lord 
Coke,  men  of  high  standing,  and  of  character  untar-^ 
njshed,  might  be  accused  for  purposes  of  profit  and 
advantage,  or  to  gratify  the.  revenge  of  the  accuser  ; 
and  it  is  of  great  consequence,  that  men  acquainted 
with  our  laws  and  our  institutions,  should  be  selected 
for  grand  jurors,  that  they  might  be  enabled  to  act  un- 
derstandingly  upon  any  charges  which  might  be 
brought  against  any  individual.  This  will  be  seen 
from  a  single  illustration.  A  man  is  charged  with 
liigh  treason  :  some  of  the  jury  are  Spaniards — some 
Chinese,  and  the  remainder  are  Americans.  Can  those 
who  compose  that  panel — ^some  ignorant  of  laws,  and. 
even  of  our  language,  be  fit  men  for  weighing  the  evi- 
dence, and  applying  it  to  the  law  which  would  gov- 
ern in  such  a  case  ?  Most  certainly  not.  A  man  is 
accused  of  murder — an  idiot  is  found  to  have  a  seat 
upon  the  grand  inquest — ^would  it  be  competent  for 
such  a  panel  to  affix  that  odious  accusation  upon  a  ci- 
tiisen?  Most  clearly  not.  These,  and  other  illustra- 
tions would  readily  occur  to  the  Court,  and  I  need 
cite  no  other  cases. 

But,  it  may  be  argued,  that  the  grand  jury  are 
merely  accusers,  and  that  the  guilt  is  not  fixed  by 
their  verdict,  and  so  no  injury  would  happen  to  the 
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accused.  Is  this  so  ?  Is  it  no  injury  to  a  man  of  irre- 
proachable character,  to  be  accused  by  a  grand  jury 
of  an  odious  offence  ?  Is  not  the  accusation  written 
upon  the  records  of  the  Court?  And  is  he  not  compel- 
led to  defend  his  character,  and  to  appear  in  the  light 
of  a  felon  ?  I  apprehend  that  the  law  is  not  so  impo- 
tent, that  he  would  be  forced  to  answer  to  a  charge, 
unless  that  charge  should  be  prefiarred  by  his  equals — 
men  of  integrity,  of  intelligence,  and  who  felt  their 
responsibihty.  I  think  the  Court  are  satisfied  of  the 
great  importance  that  our  grand  jurors  should  be  men 
free  from  all  exception,  and  that  I  waste  words  in  far- 
ther discussing  this  point 

We  come  then  to  the  second  and  main  point  in  the 
argument — ^if  there  is  a  remedy,  where  the  panel  is 
not  made  up  of  "  good  and  legal  men,"  can  it  be  had 
by  a  plea  in  abatement  ?  A  careful  review  of  all  the 
authorities,  and  a  consideration  of  the  only  opportu- 
nity which  may  sometimes  be  afforded  the  prisoner 
to  make  the  objection,  will,  I  apprehend,  lead  the 
mind  to  the  adoption  of  the  affirmative  of  this  ques- 
tion. It  has  been  argued,  that  all  the  decisions  upon 
the  question,  whether  alienage  might  be  pleaded  in 
avoidance  of  an  indictment,  have  been  founded  upon 
the  statute  of  11  Henry  IV ;  and  as  that  statute  has 
not  been  adopted  in  this  state,  those  decisions  would 
not  be  deemed  authority  here.  The  decisions  made 
at  the  time,  or  for  a  century  after,  scarcely  allude  to 
the  act  of  Henry  IV,  tod  so  far  from  it,  the  cases  re- 
fer to  decisions  made  previous  to  that  statute.  As 
great  stress  has  been  laid  upon  a  passage  in  Hawkins j 
and  as  it  is  supposed  that  his  remarks  settle  the  ques- 
tion, as  being  the  oldest  authority  upon  the  subject, 
whether  alienage  oi*  outlawry  could  be  pleaded  in 
avoidance  of  an  indictment,  it  will  be  important  to 
give  to  that  passage  a  careful  consideration. 
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That  passage  will  be  found  in  2  Harvkins  296,  sec. 
18.  Upon  the  reading  of  that  section,  and  the 
clause  in  which  he  says,  "  it  seems  to  be  the  general 
opinion  that  this  resolution  was  rather  grounded  upon 
the  statute  of  Henry  IV,  c.  9,  which  was  made  in  the 
same  term  in  which  this  resolution  was  given,  than 
on  the  Common  Law :  but  it  appears  from  this  very 
same  year  book,  that  when  this  plea  was  first  proposed^ 
it  was  disallowed,  from  whence,  as  I  suppose,  it  is 
collected,  that  tjie  subsequent  resolution  was  founded 
on  the  authority  of  the  said  statute,  which  may  be 
intended  to  have  been  made  after  the  plea  was  disal- 
lowed, and  before  the  subsequent  I'esoiution  was  ad- 
judged good.  Yet,  considering  that  the  said  resolution 
was  given  in  the  beginning  of  Hilary  term,  and  that 
the  Parliament  which  made  the  said  statute  was  not 
holden  before  the  beginning  of  the  same  term,  and 
tJier€fo7'€  it  is  not  likely  that  the  stattUe  was  so  soon 
made,  and  also  considering  that  the  said  resolution 
was  given  by  the  advice  of  all  the  Judges,  who  seem 
to  have  been  consulted  about  the  validity  of  the  plea 
above  mentioned  at  the  Common  Law,  and  takes  7io 
manner  of  notice  of  any  statute,  hit  mily  of  the  law 
in  general,  it  may  deserve  a  question,  whether  such 
plea  be  not  good  at  the  Common  Law.''  Now,  I  con- 
tend but  for  the  clause  in  which  he  says  **  it  was  the 
general  opinion,"  &/C. — the  whole  scope  of  the  reason- 
ing brings  the  mind  to  the  conclusion,  that  the  plea 
was  adjudged  good  upon  the  Common  Law.  He 
cites  to  this  "  general  opinion,"  12  Coke,  99 — 3  Co. 
Just.  30 — Crown  Cas.  134.  I  have  examined  with 
some  care,  the  decisions  referred  to,  and  cannot  per- 
ceive that  they  sustain  that  opinion.  The  case  cited 
from  12  Coke,  is  Robert  Scarlet's  case.  He  tvas  in- 
dicted for  procuring  himself  to  be  summoned  of  the 
grand  inquest,  with  intent  to  indict  his  neighbors  ma- 
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liciously ;  and  -the  only  queystion  in  that  case,  was, 
whether  he  could  be  punished  under  that  statute. 
The  plea  was,  not  guilty.  It  will  be  perceived,  that 
this  case  does  not  touch  the  question,  whether  ahen^- 
age  might  be  pleaded  in  avoidance,  and  does  iiot,  of 
course,  give  any  opinion,  that  alienage  could  not  be 
pleaded  by  the  Common  Law,  in  avoidanoe  of  an  in- 
dictment :  and  the  page  referred  to,  in  Cokes  Insti- 
tutes^ merely  says,  for  what  cause  a  juror  may  be 
challenged,  to  which  reference  has  been  made  in  the 
argument.  And,  the  other  case  referred  to,  is  Cal^ 
vin'Sj  {7  Coke's  Rep.  18)— and  the  point  was,  whether 
an  alien  might  bring  a  suit  in  the  Courts  of  England ; 
and  the  plea  there  was,  that  the  plaintiff  ought  not 
to  be  answered,  because  he  was  an  alien  born ;  and  for 
divers  reasons,  among  which  are, , "  for  that  aliens 
born  cannot  be  returned  of  juries  for  the  trial  of  issues 
between  the  King  and  the  subject."  But  the  point, 
whether  alienage  or  outlawry  would  be  a  good  plea 
in  bar  or  avoidance  of  an  indictment,  did  not  arise  ; 
and  a  case  in  Cro.  Car.  134,  {Sir  Wm.  Withipoys 
case,)  would  seem  to  show,  that  the  plea  referred  to  by 
HawkhiSj  must  have  been  made  upon  the  Common 
Law,  which  will  appear  from  a  reference  to  the  case. 
He  was  indicted  for  the  murder  of  Magason,  and  plead- 
ed that  two  of  the  grand  jurors  were  outlawed,  which 
plea  was  founded  on  the  statute  of  Henry  IV,  above 
mentioned ;  and  the  Court  say,  "  because  this  was 
the  first  plea  llmt  had  hem  upon  the  statutes^  and  would 
be  a  precedent  in  Crown  matters,  the  Court  would 
advise."  The  plea  was  sustained.  So,  in  Croke's 
Eliz.  761,  (Hammond  vs.  The  Queen) — Ga/wdy,  who 
appeared  as  counsel,  objected  that  the  jurors  were  not 
said  to  be  pro  borum  et  legalium  hominum,  and  referred 
to  the  Year  Book,  to  which  Hawkins  refers,  and  says 
nothing  of  the  statute/    From  these  references,  and 
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from  an.  examination  of  the  section  by  Hatvkins,  I 
think  the  Court  will  be  perfectly  satisfied  that  the 
plea  in  avoidance  was  grounded^  not  upon  the  statute 
of  Henry,  but  upon  the  Common  Law.  The  twelve 
Judges  had  been  convened  for  the  purpose  of  decid- 
ing upon  a  point— that  is,  upon  the  plea,  which  had 
been  previously  proposed  and  disallowed.  The  for- 
mer opinion,  of  course,  had  been  made  upon  the  Com* 
mon  Law,  for  it  was  then  some  time  before  the  pas&* 
ing  of  the  statute,  or  the  sitting  of  ParUament,  as  the 
decision  after  was  made  at  the  beginning  of  Hilary 
term,  and  that  the  Parliament  which  made  the  same 
statute  was  not  holden  before  the  beginning  of  the 
fiame  term;  and  as  I  shall  shew  from  a  case  reported 
in  Currants  Speeches^  page  275,  in  the  trial  of  the 
Shearers^  that  tl^t  statute  did  not  receive  the  royal 
)assent  until  the  fifteenth  day  of  Hilary  term.  Now, 
is  it  .not  a  most  fair  presumption,  an  almost  irresisti- 
ble inference,  that,  called  as  the  Judges-  were,  to  de- 
cide upon  a  plea  at  Common  Laiv,  (for  it  will  be  borne 
in  mind  that  the  statute  had  not  then  been  passed) ) 
and  to  overrule  a  decision  which  had  been  previous- 
ly made,  that  as  they  made  no  mention  of,  or  allu- 
sion to  the  statute — ^that  the  time  of  making  the 
second  resolution  or  decision,  was  previous  to  that 
when  this  statute  received  the  royal  sanction.  And 
will  not  a  reference  to  all  Reports  show,  that  the 
Judges  themselves  would  have  saved  themselves  the 
trouble  of  deciding  a  difficult  point  of  Common  Law, 
when  a  statute  had  been  passed  directly  upon  that 
law.  If  the  statute  had  been  passed,  and  the  deci- 
sion was  founded  upon  that  statute,  they  might  have 
said,  and  undoubtedly  would  have  said,  in  the  lan- 
guage used  by  all  Judges,  early  and  modern,  that  as 
Parliament  had  passed  a  law  upon  the  subject,  they 
were  only  to  expound  and  declare  that  law.     It  was 
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not  statute  law  which  they  were  called  upon  to  de* 
cide,  but  upon  a  point  growing  out  of  the  Common 
Law,  and  a&  the  previous  decision  had  been  made 
upon  the  Coommon  Law,  the  latter  most  dearly  went 
upon  the  same  in  overruling  the  former,  as  no  refer- 
ence was  made  in  the  decision  to  the  statute.  The 
Judges  could  have  taken  no  time  to  consider  the  sta- 
tute, as  will  appear  from  a  reference  to  the  authorities 
cited  from  Hawkins  and  Curran,  as  to  the  time  of  the 
decision  and  passing  of  the  law;  and  would  they  hav& 
decided  upon  the  statute  without  taking  any  time  for 
consideration,  more  particularly  when  that  statute 
was  in  direct  conflict  with  a  previous  decision.  Ftir* 
thermore,  Parliament  would  not  have  passed  a  law^ 
without,  at  the  same  time,  providing  a  remedy^  ex- 
cept upon  the  knowledge  that  a  remedy  existed  at 
Common  Law.  No  remedy  was  provided  by  the  sta- 
tute of  Henry,  and  it  is  a  fair  and  •legitimate  conclu- 
sion, that  the  resolution  of  the  twelve  Judges  was 
made  antecedently  to  the  passage  of  the  statute,  and 
this  statute  being  merely  affirmative  of  the  Common 
Law,  and  the  remedy  upon  the  Common  Law  being 
settled,  it  would  have  been  superfluous  to  have  crea- 
ted one. 

I  beg  the  Court,  once  more,  to  examine  the  reason- 
ing employed  by  Hawkins^  in  the  passage  cited,  and 
see  if  it  is  not  evident  that  his  mind  inclined  to  the 
belief  that  the  plea  was  adjudged  good  at  Common 
Law,  but  for  the  cases  which  he  supposed  made  the 
contrary  opinion  the  prevailing  one.  It  is  said  in  3 
Bacon's  Abr.  726,  "that  the  exceptions  to  a  jury  must 
be  taken  before  the  indictment  found,"  and  cites  the 
authorities  from  Coke's  Inst,  and  Cokes  Rep.  which 
I  have  examined :  but  all  the  decisions  of  later  times, 
as  well  as  Bacon,  refer  to  the  decision  of  Hawkinsy  as 
settling  the  question,  and  unless  I  have  entirely  mis- 
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apprehended  that  author,  he  does  not  decide  that  the 
plea  would  liaye  been  bad  at  Common  Law.  Even 
in  the  dark  and  gloomy  period  of  Ireland,  when  the 
blood  of  her  choicest  sons  flowed  like  water,  to  allay 
the  feaxs  of  an  arbitrary  and  jealous  despotism,  when 
the  Judge  was  appointed  for  the  sole  purpose  of  sa- 
crificing, under  the  sacred  name  of  law,  and  under  its 
forms,  him,  who  had  made  himself  obnoxious  to  the 
tyrant,  by  daring  to  sigh  for  the.  blessings  of  a  well 
regulated  liberty^ — even  then,  pliant  as  was  the  Judge, 
the  Court  was  inclined  to  believe  that  the  plea  might 
be  good  at  Common  Law ;  and  gives  the  reasons^ 
and  puts  the  decision  of  the  cause  upon  what  was  sup- 
posed were  tenable  grounds :  And  Lord  Carleton 
says,  "  From  a  manuscript  note  which  I  have  made 
ia  my  Hawkins,  I  perceive  the  statute  received  the- 

royal  assent  in HUarii,  which  wa3  on  the  27th 

or  28th  of  January,  and  might,  perhaps,  have  preced- 
ed the  decision  referced  to  by  Hawkins^  He  also* 
"  supposes,  that  the  decision  in  Hawkins,  gave  the 
prisoners  a  right  of  pleading."  One  consideration 
more  upon  the  passage  in  Hawkins,  and  I  have  done 
with  it.  The  Court  will  bear  in  mind,  that  the  deci- 
sion was  made  early  in  the  session  of  Parliament,  and 
probably  before  the  passing  of  the  law.  This  deci- 
sion, that  the  plea  was  disallowed,  Hawki7is  says  was^ 
made  in  the  same  Year  Book  of  11  Hemy  IV,  It 
was  probably  decided  at  the  assizes  by  one  of  the 
Judges,  where  I  think  all  criminal  cases  were  tried,  and 
the  point  being  a  difficult  one,  was  reserved  for  the  opi- 
nion of  the  twelve  Judges.  Now  even  admitting,  for  the 
sake  of  the  argument,  that  the  statute  had  been  passed^ 
still,  the  question  having  arisen  before  it  was  passed,  the 
Judges  could  not  have  censidered  it,  because  the  sta- 
tute would  have  had  a  retrospective  effect.  Suppose, 
since  the  decision  of  the  Judge  below,  strildng  out 
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the  pleas,  the  Legislature  had  passed  a  general  act^ 
that  all  pleas  in  avoidance  of  an  indictment  that  one 
of  the  grand  jurors  was  an  alien,  should  be  good  and 
available — ^not  relating  back  to  previous  proceedings, 
would  this  Court  have  considered  that  act  in  settlinsf 
a  case  which  had  arisen  previous  to  the  passage  of  that 
act  ?  Most  certainly  not.  It  would  seem  that  the 
doctrine  in  Hawkins  cannot  be  made  to  weigh  against 
the  position  I  have  attempted  to  maintain. 

A  remark  of  Lord  Bacon  is  relied  upon  by  those 
opposed  to  the  plea,  as  decisive  against  it  He  says, 
in  his  Abridgment^  page  725,  "  It  is  said^  that  these 
exceptions  must  be  taken  before  indictment  found  ;'• 
and  he  refers  to  Cm  Ca.  134,  147—3  Inst  32—12 
Coke  99 — ^2  Holers  P.  C. — all  which  authorities  have 
before  been  examined,  and  none  of  the  authorities  sus- 
tain that  position ;  and  as  his  remark  is  bottomed  upon 
the  authorities  which  he  cites,  it  will  not  hold  good, 
unless  sustained  by  them.  I  have  now  examined  all 
the  authorities  in  the  older  books,  which  are  relied 
upon  by  those  who  object  to  this  plea.  A  case  in  9 
Mass.  Rep.  {The  Commonwealth  vs.  Smith,)  is  cited 
as  an  authority  against  the  plea.  But  for  an  obiter 
dictum  of  the  Judge  who  gave  the  opinion,  which 
dictum  has  since  been  overruled  in  the  same  Courts 
it  could  not  avail  as  an  authority  against  the  plea. 
The  prisoner  was  indicted  for  corruptly  taking  and 
receiving  usurious  interest,  and  one  Thomas  Wing, 
a  Quaker,  did  not  take  the  oath  prescribed  by  the  sta- 
tute. There  was  no  objection  to  him  on  any  other 
ground :  there  was  no  question  he  was  bonus  et  legales 
homo.  SewallyJndgey  says — "objections  to  the  per- 
sonal qualifications  of  the  jurors,  or  to  the  legality  of 
the  returns,  are  to  be  made  before  the  indictment  is 
found."  He  goes  on  to  say — "  But  without  resting 
upon  this,  and  admitting  the  defendant  to  haVe  the 
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full  benefit  of  the  exception,  if  it  ought  to  avail  him,, 
or  if  the  impannelling  of  the  grand  jury,  under  the- 
direction  of  the  Court,  was,  in  point  of  law,,  liable  to^ 
the  objection  now  stated ;"  and  then^  goes  on.  to  decide^ 
the  case  upon  another  point.  So,  it  will  be  perceiv- 
ed, that  the  Judge  himself  did  not  rely  upon  that  dio- 
tnm — ^tiie  case  did  not  turn  lipon  it — ^and,  according 
to  a  well  established  rule,  recognised  by  the  Supreme 
Court  of  the  United  States,  in  Sturges  vs.  Cronming-^ 
shiddr  that  the  positive  authority  of  a  decisicm  is  co- 
extensive only  with  the  facts  on  which  it  is  made. — 
4  Wheaton's  Rep.  122 — Ogden  vs.  Saunders^  333.. 
This  being  merely  a  dictum  of  the  Judge,  and  not  re- 
lied upon  as  settling  the  case,  and  not  presenting  the 
same  facts  which  this  case  does,  is  not  a  positive  au- 
thority. But,  the  Court  will  perceive,  that  this  same 
case  is  overruled  in  CommomveaUh  vs.  Parker  6^  ai. 
The  Chief  Justice  says—"  The  books  say  that  grand 
jurOTs  also  may  be  challenged :  but  there  is  a  difficul- 
ty in  the  case,  for  a  bill  may  be  found  against  a  per- 
son who  has  not  been  recognised  to  appear,  and  who 
has  no  opportunity  to  challenge.  The  case  of  The 
CommomveaUh  vs.  Smithy  9  Mass,  Rep. — ^if  we  should 
adopt  the  remarks  there  made  on  this  subject,  to  their 
full  extent,  would  put  an  end  to  this  motion  in  arrest 
It  is  there  said,  that  objections  to  the  personal  qualifi- 
cations of  the  grand  jurors,  or  to  the  legality  of  the 
returns,  are  to  be  made  before  the  indictment  is  found. 
It  is  not  necessary  to  apply  the  remark  here,  and  we 
have  some  doubts  as  to  the  correctness  of  it  in  all  ca- 
ses; and  the  case  in  which  it  was  made,  was  deter- 
mined upon  another  point."' — 2  Pick.  Rep.  663. 

I  think  I  have  established  the  position,  that  the 
plea  was  good  at  Common  Law,  and  have  met  the 
authorities  which  have  been  presented  against  it,  and 
that  the  Court  will  be  satisfied  that  the  law  guaran- 
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tees  to  every  citizen  the  right  of  being  accused  as  well 
«»  tried  by  his  peers — ^by  good  and  lawful  men — ^by 
men  free  from  every  exception.  And  the  Court  will 
perceiye,  that  cases  may  and  do  frequently  arise^  that 
if -liie  objection  to  the  personal  qualifications  of  a  juror 
may  not  be  made  after  indictment  found,  the  right 
virould  be  of  nj>  avail  to  the  accused.  For  it  fre* 
qaeiitly  happens  that  a  bill  may  be  found  against 
a  person  who  has  not  been  recognised  to  appear  at 
the  Court,  and  of  course  he  could  make  no  challenge ; 
or  tiiat  he  was  in  prison  loaded  with  shackles,  and 
ignorant  of  all  proceedings  against  him.  N-ow,  it 
would  be  a  mockery  in  either  of  these  cases,  to  say 
to  the  individual,  you  have  the  right  guaranteed  to 
jov.  to  be  accused  and  tried  by  your  peers,  but  be- 
cause the  bill  is  found,  though  you  had  no  opportu- 
nity to  appear,  you  are  too  late  to  bbject  that,  some  of 
the  jurors  are  outlawed — ^some  aliens,  and  otherwise 
disqualified.  It  would  seem  that  the  law  is  ncyt  charge- 
able with  such  an  absurdity. 

It  has  been  supposed  even  if 'an  alien  might  not 

legally  set  upon  the  grand  inquest,  still,  that  we  could 

-  not  get  behind  the  indictment  to  make  the  objection : 

but  the  contrary  doctrine  is  settled  in  2  GaUisoris  Re- 

partSy  364. 

On  the  authorities  which  I  have  quoted,  and  from 
the  great  favor  which  is  shewn  to  the  accused  in  fa- 
norum  mt^y  I  feel  a  strong  confidence  that  the  judg- 
ment of  the  Court  below  will  be  arrested, 

Breebin,  Solicitor. — The  first  question  here,  is^ 
whether  these  two  pleas,  if  they  might  at  any  time 
be  legally  pleaded,  ought  not  to  have  been  filed  before 
the  first  plea  in  abatement  was  submitted  to  the  jury. 
Suppose  them,  for  argument  sake,  to  be  allowable  by 
the  rules  of  the  Common  Law,  many  other  matter?*, 
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then,  may  be  pleaded  in  the  same  way;  ^nd  if  the 
(Recused  be  permitted  to  plead  and  try  them,  cme  at.  a 
time,  for  two  severial  days,  there  is  nothing  to  restraia 
him  from  fiUng  and  trying  one  at.  a  time,  for  a  series 
of  days,  until  the  whole  term  of  the  Court  be  exhaust^ 
ed,  in  the  disposition  of  his  collateral  issues.  Not 
could  he  be  restrained  from  €implo3dng  succeeding 
terms  of  the  Court  in  like  manner j  while  there  yet  re- 
mained any  matter  to  be  embraced  in  a  plea. 

This  is  not  the  only,  or  principal  ground,  however, 
upon  which  tlie  pleas  were  disallowed.     The  first 

•  plea  sets  forth,  that  George  Davis,  jr.  one  of  the  grand 
jury  that  found  the  indictment,  was  not,  at  the  time 

*  ©f  such  finding,  a  citizen  of  the  United  States — butt- 
on the  contrary,  was  a  natural  bom  subject  of  the 
King  of  Great  Britain,  and  had  never  been  natural-^ 
ized.  And  the  other,  sets  forth,  that  Chandler  Wal- 
do, also  of  the  grand  jury  that  found  the  indictment^ 
had,  before  he  was  sworn,  formed  and  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the  prisoner. 
Thp^e  exGeptions,  aS  to  the  qualifications  of  grand  ju- 
rors, it  is  thought,  cannot  be  legally  taken  after  in- 
dictment found.  If  they  can,  it  must  be  by  virtue  of 
some  statute,  or  by  the  rules  of  the  Common  Law — 
Ifywkins  (Book  2,  chap.  25,  sec.  18,)  says,  ".It  i» 
resolved  in  the  Year  Book  of  11th  Henry  IV,  by  the 
advice  of  all  the  Justices,  that  one  outlawed  on  an- 
indictment  of  felony,  may  plead  in  avoidance  of  it, 
that  one  of  the  indictors  was  outlawed  for  felony." 
"  But,"  he  continues,  **  it  seems  to  be  the  general 
opinion,  that  this  resolution  is  ratlier  grounded  on  the 
statute  of  11th  Henry  IV ;"  .and  after  some  re^soningy 
lie  concludes  by  saying,  "it  deserves  a  question  whe- 
ther it  be  good  at  Common  Law."  From  the  phrase- 
ology of  this  latter  clause  of  the  section,  it  is  evident 
that  the  que{^tionwas  not  equally  balanced  in  thqau-, 
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'thors  mmd.  The  plea  is  good,  or  it  is  not  good. — 
Now,  if  ft  barely  desetve  a  question  whetbet  it  be 
^ood,  the  balance  between  the  plea  and  the  doubt, 
wonld  be,  evidently,  in  favor  of  the  plea.  But  the 
question  is,  whether  it  be  not  gctod  sJt  Common  Law: 
assuming  that  it  is  not  good,  and  applying  the  doubt 
in  this  shape,  "it  may  desetve  a  question,"  &c. 
Thelre  may  seem  a  little  too  much  refinement  in  this 
criticism :  but  when  it  is  considered  that 
only  authority  that  has  any  leaning  in  fa 
pleas,  and  that  the  books  on  criminal  law, 
presently  shewn,  allow  them,  not  by  force  o 
mon  Law,  but  by  virtue  of  the  statute  of  1 
IV,  it  is  important  that  the  doubt  or  "  questio 
have  its  proper  application. 

By  the  statute  of  Westminster  2d,  it  was  enacte 
that  old  men  above  1;he  age  of  seventy  years— persons, 
perpetually  sick,  or  infirm  at  the  time  of  summons, 
or  not  dwelling  in  the  county y  should  not  be  put  in  ju- 
ries or  lesser  assizes.  Yet,  it  was  never  held  unlaw- 
ful for  any  such  persons  to  sit  on  grand  juries,  if  they 
thonght  fit — HawkinSy  book  2,  chap.  25,  sec.  20. 

The  statute  of  28th  Edward  I,  required  sheriffs  to 
empanel  such  as  were  ordained  by  statute — next  neigh- 
bors and  least  suspicious ;  and  it  provided  punish* 
ments  for  infractions  thereof.  And  the  statute  of  23d 
Edward  III,  required  all  panels  to  be  made  of  the 
next  people,  which  should  not  be  subject  or  procured. 
But  it  cannot  be  shewn,  nor  does  it  any  where  ap- 
pear, that  when  any  of  the  provisions  of  these  sta- 
tutes had  been  neglected  or  omitted,  indictments  could 
be  abated  or  avoided,  in  consequence  of  such  neglect 
or  omission. 

The  principal  statute,  however,  is  that  of  11  Hen- 
ry IV.  Its  preamble  recites,  "  that  now  of  late,  in- 
quests were  taken  at  Westminster,  of  persons  named 
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to  the  justice,  witjiout  due  return  of  the  sheriff;  of 
which  persons,  some  were  outlawed  befpre  the  said 
justices  of  record,  and  some  fled  to  sanctuary  for  trea- 
son, and  some  for  .felony,  there  to  have  refuge  ;  by 
whom,  as  weU  many  offenders  were  indicted,  as  othw 
lawfiil  liege  people  of  our  Lord  the  King,  not  guilty, 
by  conspiracy,  abetment  and  false  imagination  of  other 
persons,  for  their  special  advantage,  and  singidar  lu- 
cre ;  against  the.  course  of  the  Common  Law  used 
and  accustomed  before  this  time."  It  was  therefore 
enacted,  "  that  the  same  indictment  so  made  with  all 
the  dependence  thereof,  be  revoked,  annulled,  void, 
and  holden  for  none  forever."  Here,  then,  is  the  au- 
thority under  which  pleas  in  abatement  or  avoidance 
of  an  indictment  were  maintainable.  An  indictment 
is,  to  all  intents  and  purposes,  a  record  of  a  Ck)urt ; 
and  at  Common  Law  no  record  can  be  questioned  or 
controverted  by  a  plea.  It  sets  forth  that  the  indict- 
ers  are  good  and  lawful  men,  because  they  have  un- 
dergone the  legal  tests  that  authorise  this  part  of  the 
record.  And  although  the  caption  of  the  indictment 
itself  might  not  show  them  to  be  good  and  lawful  men, 
yet  it  has  always,  in  England,  been  sufficient,  if  it 
could  be  shown  by  the  other  parts  of  the  record :  and 
it  certainly  does,  as  it  did  in  England,  require  the 
force  of  a  statute  to  disturb  that  record.  We  have  no 
such,  statute. 

That  there  had  been  great  abuses  of  the  Common 
Law  in  England,  in  this  particular,  it  is  evident  from 
the  preamble  to  the  statute  of  1 1th  Henry  IV.  Per- 
sons had  sat  upon  inquests  without  due  return  of  the 
sheriffs — ^some  had  fled  to  sanctuary  for  treason  and 
felony :  yet,  for  these  Common  Law  disqualifications, 
it  was  no  where  pretended  that  a  plea  in  abatement, 
or  in  avoidance  of  an.  indictment  found  under  them, 
was  good ;  nor  has  any  been  sustained,  that  is  not  ex- 
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pressly  said  to  be  by  force  of  the  statute  of  11th  Hen- 
ry IV.  It  is  true  that  there  is  nothing  contained  iii 
the  statute  which  disqualifies  an  alien ;  but  it  may  be 
admitted  that  if  either  of  the  exceptions  embraced  in 
the  statute,  can  be  pleaded  at  Comlnon  Law,  so  can 
any  matter  impugning  the  ComjDaon  Law  qualifica- 
tions of  grand  jurors  be  pleaded  also. 

"Those  returned  to  serve  on  grand  juries,  must  be 
probi  et  kgaks  homines^  and  ought  to  be  of  the  same 
county  where  the  crime  was  committed ;  and  there- 
fore, it  is  a  good  exception  at  Common  LaWy  to  one  re- 
turned  on  the  grand  jury,  that  he  is  an  alieUj  a  vil- 
lain, or  that  he  is  outlawed  for  a  crime,  or  that  he 
was  not  returned  by  the  proper  officer,  or  that  he  was 
returned  at  the  instance  of  the  prosecutor ;  hut  these 
exceptions  must  be  taken  before  indictment  found!!'* — 
Bac,  Abr.  (Juries  A.) 

Then,  if  the  qualification  of  grand  jurors  are  not 
to  be  questioned  and  controverted  by  pleas,  after  in-^ 
dictment  found,  at  what  time  are  they  to  be  question- 
ed?. It  is  at  the  time  they  are  to  be  sworn.  The- 
Court  wall  interpose,  upon  its  own  knowledge  of  ex- 
ceptions, or,  upon  suggestion.  Every  person  in  the 
community  has  a  right  to  be  heard  touching  excep- 
tions, because  each  member  of  the  community  is,  at 
least,  liable  to  an  accusation.  The  action  of  grand 
juries,  in  practice,  is  not  limited  to  enquiries  about 
offences  actually  committed,  or  of  individuals  actually 
guilty :  by  possibility  they  mS-y  accuse  Wrongfully  ; 
and  the  right,  secured  by  the  Common  Law,  to  take 
exceptions  before  they  arc  sworn  and  the  record  made 
up,  is  for  the  protection  of  the  innocent ;  and  not,  by 
a  perverted  and  incongruous  system  of  pleading,  for 
the  advarifagd  of  the  guilty.  There  Is  no  rule  better 
settled,  than,  if  an  indictment  omit  to  state  that  it  is 
found  by  good  and  lawful  men,  and  that  the  omis- 
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sioa  cannot  be  supplied  by  the  other  parts  of  the  re- 
coil—that  it  is  insufficient.  Are  the  words,  good  and 
lawful  men,  then  a  mere  mockery ;  or,  are  they  sig- 
nificant of  the  judgment,  in  that  particular,  of  a  com- 
petent Court?  It  should  seem  that  the  Court,  hav- 
ing allowed  all  the  scrutiny  authorised  by  law,  had 
rendered  its  judgment,  that  the  grand  jurors  were  good 
aaid  lawful  men,,  and  that  nothing  short  of  a  positive 
statute  could  disturb  that  judgment. 

'  The  statute  of  Westminster  the  2d,  and  every  suc- 
ceeding statute,  down  to  that  of  11th  Henry  the  4th, 
appears  to  be  an  effort  to  reach  abuses,  which  might 
have  been  pleaded  in  abatement  or  in  avoidance  of 
indictments,  if  such  pleas  had  been  allowed  by  the 
Common  Law.  And  yet  it  does  not  appear  tiiat  any 
attempt  to  plead  them,  had  ever  been  made,  until  just 
before  the  time  at  w^hich  the  last  mentioned  statute 
vras  enacted ;  when  the  plea  was  disallowed.  Nor 
was.it  afterwards  allowed,  until,  by  strong  probabili- 
ty,, the  statute  became  in  force.  At  least,  all  the  au- 
thorities credit  the  allowance  of  the  pleas  to  the  sta- 
tute itself. — 2  Uafvkins,  chap.  25,  sec.  33 — Bacon,  fo- 
lio ed.  234— -1  Chitty  252. 

The  statute  of  3d  Henry  the  8th,  provides  for  re- 
forming the  panel,  very  much  in  the  manner  of  the 
Alabama  act  of  1826;  and  it  was  resolved  by  the 
twelve  Judges  in  England,  that  indictments  might 
be  avoided  in  the  same  manner  as  before,  by  force  of 
the  statute  of  11th  Henry  the  ith,  except  the  nomi- 
nation be  made  by  the  Justices,  authorised  by  3d 
Henry  the  8th,  to  reform  the  panel.  Now,  if  the  sta- 
tutes'be  alike  in  their  provisions,  and  the  record  here 
shows  that  the  panel  was  reformed  under  the  act  of 
1826,  unless  the  resolution  of  the  English  Judges  be 
erroneous,  the  reform  of  the  panel  here  is  coi\clusive, 
that  the  jurors  were  good  and  lawful  men. 
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It  is  sometimes  urged  that^at  Common  Law^  grand 
jurors  were  required  to  he  of  good  and  lawful  meji ; 
and  that  the  statute  of  Uth  Henry  the  4th,  was  but 
in  affirmance  of  the  rule.  This  is  conceded-^except 
so  far  as  the  statute  provides  that  indictmer\ts  found 
contrary  to  its  provisions  shall  be  void.  This  part  of 
the.  statute  is  certainly  not  declaratory  of  the  CJom- 
mon  Law:  for  indictments  could  only  be  declared 
void  on  pleas  ;  and  it  has  no  where  been  allowed,  at 
Common  Law,  that  a  record  could  be  controv^ed  in 
that  mann^.  Such  was  the  principle  of  the  deci- 
sion in  the  case  of  The  Commonwealth  vs.  S.mithji^ 
{91k  Mas.  Rep.  107^}  and  such,  too,  is  believed  to  have 
been  the  principle  which  actuated  Chief  Justice  Mq^r- 
shaH^  in  the  trial  of  Aaron  Burr,  when  he  said  "  this. 
i»  the  time"  (before  they  were  sworn,)  "  when  the 
accused  h33  a  right  to  take  exceptions  to  the  grand 
jurors.'' 

Then,  it  may  be  asked,  how  can  eiFect  be  given 
to  the  Conunon  Law,  of  which,  the  other  parts  of  the 
statute  are  but  declaratory.  The  answer  is  plain. 
The  laws  have  imposed  on  the  tribunals  of  the  coun- 
try, and  the  officers  of  justice,  an  obligation  to  select 
for  jurors  none  but  good  and  lawful  men;  and  if  that 
be  omitted  or  disregarded,  there  is  no  less  an  obligar 
tion  on  the  Court,  upon  its  own  knowledge  of  excap* 
tions,  or  upon  suggestions  of  them  from  any  quarter,. 
to  purify  the  grand  inquest  from  all  obstacles  to  a  free,, 
impartial,  and  legal  administration  of  pubhc  justice. 
These  suggestions  of  exceptions,  before,  or  at  the  time 
the  jurors  are  about  to  be  sworn,  may  come  from  any 
person,  since  every  person  is  liable  to  the  animadver- 
^ion  of  the  grand  jury.  It  should  be  remembered'  too, 
that  the  proceedings  before  that  body  are  but  ex  parte 
preparations — mere  accusations,  and  constitute  in 
themselv^  no  part  of  a  trial  whatever. 
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If  exceptions  might  be  taken  after  indictment  founds 
it  would  become  the  policy  of  the  guilty  to  look  and 
be  silent  when  they  saw  exceptionable  persons  about 
to  be  empanelled  and  sworn.  They  cannot  be  known 
to  the  presiding  Judge,  or  the  officers  of  Court,  by 
intuition  ;  and  guilty  persons  knowing  them,  would 
reserve  their  disclosures  until  after  indictment  found, 
that  they  might  have  other  chances  of  more  favora- ' 
ble  returns;  or  of  taking  similar  exceptions  ad  infi- 
nitum. 

All  persons,  whether  previously  accused  before  ex- 
amining magistrates,  or  not,  stand  precisely  on  the ' 
same  footing  before  the  grand  jury  and  the  laws. 
There  is  no  distinction  to  be  found  in  the  books,  be- 
tween such  as  have  been  imprisoned  for  trial,  recog- 
nised, &c.  and  such  as  never  had  been  accused  or 
suspected  of  crime,  until  complaint  made  to  the  grand 
jury.  There  are  no  privileges  extended  to  the  one, 
that  may  not  be  legally  claimed  by  the  other.  And 
since  all  are  liable  to  indictment^  each  has  the  right 
to  take  exceptions  to  the  qualifications  of  the  indict- 
ors'  before  indictment  found,  but  not  afterwards. 

Any  other  rule,  without  further  legislation,  would 
render  the  criminal  code  a  mere  mockery.  The  she- 
riflF  of  a  county,  in  obedience  to  his  duty,  makes  his 
biennial  return  of  the  householders  and  freeholders  of 
his  county :  The  Judge  of  the  County  Court,  the  Com- 
missioners of  Revenue,  the  Sheriff,  and  the  Clerk  of 
the  Circuit  Court,  reform  the  panel,  and  select  such 
as  are  qualified  to  serve  on  juries.  The  Judge  of  the 
Coimty  Court,  the  Sheriff  and  the  Clerk  of  the  Circuit 
Court  then  draw  the  jury — ^they  are  summoned  and 
returned,  and  in  open  Court,  in  presence  of  the  whole 
assembled  community,  the  grand  jurors  are  selected 
from  the  entire  panel  by  lot,  A  stranger  Judge  pre- 
sides^— he  knows  nothing  of  exceptions,  nor  do  the 
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officers  of  Court ;  but  the  guilty,  sit  by — ^perceive  ex- 
•oeptioBs,  and  refuse  to  disclose  them.  The  grand  ju«*' 
rj-  is  sworn  and  charged  ;  and  the  record,  that  they 
we  good  and  lawful  men,  is  made  up.  An  indict- 
ment is  found,  and  the  accused  pleads  that  one  of 
the  jury  was  bom  in  England,  and  was  never  natu- 
•ralised.  The  Court  directs  the  prosecutor  to  take  is- 
sue, and  it  is  found  for  the  accused.  Here  is,  not  on- 
ly the  end  of  that  accusation,  but,  an  end  to  every 
criminal  procedure  for  the  whole  term ;  for  it  would 
be  idle  to  suppose  that  any  other  person  accused  would 
forego  his  right  to  the  same  exception — since,  iti  tak- 
ing it,  without  touching  the  merits  of  his  case,  he 
would  be  certain  of  a  triumph.  Or,  can  the  Court 
empanel  a  new  grand  jury ;  or  supply  the  places  of 
•those,  against  whom  the  exceptions  were  taken,  after 
the  record  is  made  up  1  It  does  not  so  appear,  either 
by  statute,  or  by  the  common  law.  So  that  in  taking 
and  maintaining  an  exception,  which  could,  by  possi- 
bility, only  be  known  to  him,  it  would  allow  one  guil- 
ty person,  or  one  accused  of  crime,  at  the  very  thresh- 
6id  o£  a  term  of  the  Court,  to  subvert  the  public  jus- 
tice of  the  country. 

Having  shewn,  then,-  as  I  humbly  conceive,  that 
the  Court  bolow  did  not  err,  in  ordering  the  two  pleas 
to  be  stricken  out — ^first,  because  they  were  not  plead- 
ed at  the  proper  time;  secondly,,  that  pleas  in  abate- 
ment or  m.  avoidance,  that  go  behind  the  Record,  are 
not  authorised  by  the  common  law,  but  only  by  sta- 
tute, and  that  there  is  no  such  statute  in  f(H:ce  in  the 
State  of  Alabama ;  and  lastly,  that  the  statute  of  1 826^ 
where  its  provisions  have  been  complied  with,  is 
conclusive  as  to  the  character  of  grand  jurors,  the 
question  is  submitted  on  the  part  of  the  state. ' 

The  Attorney  General  (Martin,)  argued  this  case 
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fully  on  the  part  of  the  state,  but  as  the  numerous 
duties  of  this  gentleman  did  not  permit  him  to  draw 
out  his  argnment^  and  as  the  Reporter  could  not  do 
justice  to  it  by  reference  to  his  own  notes,  it  is  un- 
avoidably omitted* 

By  Mr.  Chief^Justice  Sa^fold  : 

The  prisoner,  Boyington,  was  indicted  in  the  Cir*- 
cuit  Court  of  Mobile  county,  for  the  crime  of  murder, 
alleged  to  have  been  committed  on  the  body  of  one 
Nathaniel  Frost.  After  the  indictment  had  been  found 
against  the  prisoner^  charging  him  by  the  name  of 
Charles  Boyington,  he  pleaded  in  abatement  that  he 
was  known  and  called  by  the  name  of  Charles  R.  S. 
Boyington,  which  was  his  ptoper  name>  and  not  that 
of  Charles  Boyington,  &c.  To  this  plea  the  Sdicitot 
filed  a  replication,  taking  issue  thereon. 

This  issue,  on  the  15th  day  of  November,  1834, 
(being  a  day  of  the  term  of  the  Court,)  was  submit^ 
ted  to  the  jury^  who  returned  a  verdict  against  the  pri- 
soner that  his  plea  was  untrue. 

Two  days  thereafter,  the  prisoner  filed  his  two 
other  pleas  in  abatement. 

1.  That  George  Davis,  jr.  one  of  the  gi*and  jury 
that  found  the  indictment  against  him,  was  not  a 
citizen  of  the  United  States  of  America,  or  of  any 
one  of  the  same,  but  a  subject  of  the  Kingdom  of 
Great  Britain  and  Ireland,  and  had  never  been  na- 
turalised. 

2.  That  one  C.  Waldo,  another  member  of  the  same 
grand  jury,  previous  to  his  being  elected  and  sworn, 
had  formed  and  expressed  an  opinion  respecting  the 
prisoner's  guilt  or  innocence,  by  saying,  if  he  should 
be  on  the  jury  to  try  him,  he  would  hang  him. 

These  two  latter  pleas,  on  motion  of  the  Solicitor, 
were,  by  the  Court,  stricken  out,  as  being  illegal  and 
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insufficient,  and  a  respondeat  ouster  was  awarded.  Afte^ 
whidi,  on  the  20th  of  the  same  month,  the  prisoner* 
havings  been  arraigned,  pleaded  not  gmlty ;  where- 
upon a  trial  was  had  before  a  petit  jury,  who  return-^ 
ed  a  vcrdiot  of  guilty  :  on  which,  judgment  was  pro-, 
noimced. 

At  the  trial,  however,  the  presiding  Judge  reserved 
fijr  the  consideration  of  this  Court,  as  novel  and  diffi- 
culty the  question,  whether  ornot  there  was  error  in. 
the  decision  of  the  Court,  ordering  the  two  pleas^  as- 
stated,  to  be  stricken  out. 

•  This,  alone,  is  the  question  presented  for  the  con^ 
sideration  and  decision  of  this  Court. 

No  objection  is  made  to  the  sufficiency  or  regulari- 
ty of  the  record,  other  than  as  mentioned.  The  grand 
jury  appear  to  have  been  selected  by  the  agency,  and 
under  the  inspection  of  the  judge  of  the  county  court/ 
and  commissioners  of  roads  and  revenue,  together 
with  the  clerk  and  sheriff,  in  the  mode  prescribed 
by  the  statute  ;  and  the  indictment  purports  to  havei 
been  found  by  sixteen  "  good  and  lawful  men  of  said 
county,  impanelled,  sworn  and  charged,"  &c. 

Whether  the  ploain  abatement,  on  the  ground  of 
the  alleged  misnomer^  (in  as  much  as  it  related  alone 
to  the  initials  of  the  middle  name,  affecting  neither 
the  christian  or  sir  name  of  the  prisoner)  presented^ a 
material  issue  ?  and  whether,  if  considered  material 
or  immaterial,  the  fact  of  its  having  been  pleaded^ 
and  found  against  the  prisoner,  could  affect  his  right 
to  the  benefit  of  any  subsequent  plea  in  abatement,  is 
a  question  which,  undqr  the  views  we  have  taken  of 
the  other  points  in  the  case,  is  unnecessary  to  be  ex- 
amined in  airiving  at  a  decision  of  it.  . 

In -reference,  to  the  question  reserved,  I  conittderit 
a  well  established  principle  of  the  common  law,  that 
grand,  as  well  as-  petit  jurors,  must  be  probi  ei.  legaks 
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homines :  ^erefere,  it  1$  a  good  exceptiQii  to  one  re* 
turned  on  a  grand  jury,  that  he  waa  an  tdirn^  or  vtt^ 
Jim,  or  that  he  was  outlawed  of  a  crime,  or  tbttk 
he  was  returned  by  the  proper  officer,  or  that  be  was 
returned  at  the  instance  of  the  prosecutor ;  but  it  is 
«fiacon?8  Abr.  ^^^^  '^^  exceptiom  mast  he  taken  before  indictmcid 

Juries  A.        found.'^^ 

By  the  statutes  of  this  state,  th^se  disqualificatioiui 
«tte  not  expressed;  it  is  only  provided  that,  "  No  pet^ 
son  under  the  age  of  twenty  one  years>  or  above  the 
age  of  sixty,  nor  any  person  continually  sick,  or  who 
may  be  diseased  at  the  time  of  the  summons,  nor 
any  person  who  has  been  convicted  of  any  felony^ 
perjury,  forgery,  cheat,  or  conspiracy,  or  offence; 
K  295  (^nV?ie»/a&i,)  shall  be  summoned  on  a  jury/'*  Yct^ 
'  '^"  *  I  would  not  hesitate  to  recognise  the  common  law 
disqualifications  as  being  in  force  with  us,  so  £aur  as 
they  are  known  to  our  law,  and  the  same  reasons  can 
apply  in  all  cases,  where  taken  in  due  tune  and  in 
proper  form. 

But,  it  is  necessary  to  observe,  that  as  early  as  the 
11th  yesgr  of  the  reign  of  Henry  IV,  an  English  ttta^ 
tute  was  passed,  reciting  in  the  preamble,  that  exten- 
sive injustice  and  oppression  had  arisen  to  the  law- 
fid  liege  people  of  the  King,  from  inquests  taken  at 
WestminsteTy  by  persons  named  to  the  justices,  with* 
out  due  return  of  the  sheriff;  of  which  persons,  some 
were  outlawed,  and  others  had  fled  for  refuge  to  sano^ 
tuary  for  treason  and  felony ;  therefore,  it  was  de- 
clared, for  the  ease  and  quiet  of  the  people,  that  boh 
dictments  so  found  should  be  revoked,  annulled  and 
fpr  nothing  held ;  and  that  thereafter,  no  indictments 
should  be  made,  but  by  the  King's  lawful  liege  peo- 
ple) ^viy_  summoned  by  the  proper  officer ;  md,  that 
«Sacon'8  Abr.  ^^  iadictment  otherwise  found,  should  also  "  be  vokl> 
a«m»  A.       revoked,  and  forever  holden  for  none.'" 
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The  finding  of  an  indictment  gives  to  it  the  dig- 
nity  of  a  record ;  and  it  is  a  general  principal  of  the 
common  law,  that  no  plea  shall  be  admitted^  to  im^ 
pngn  the  verity  of  a  record  ;  yet,  that  such  plea  may 
be  authorised  by  statute,  none  will  question  ;  and  it 
appears  that  the  statute  referred  to,  had  this  ^ect 
Under  its  authority,  the  Courts  of  England  decided, 
that  any  person  arraigned  on  an  indictment;  taken 
contrary  to  the  statute,  might  plead  such  matter  in  ^^^^^  ^^^^ 
ftvoidance  of  the  statute,  and  also  plead  over  to.  thech.25/«33.^ 
telony.  rie»A.-ich. 

At  a  subsequent  period  in  the  3d  of  Henry  VIII,  ^'-  ^^'  **^ 
aaother  act  of  Parliament  passed,  directing  that  all 
panels  of  grand  jurors  to  be  returned  by  the  sheriff 
and  their  ministers  b^ore  the  justices  of  jail  deUvee^ 
ry,  or  justices  of  the  peace,  whereof  one  to  be  of  the 
quormn,  in  their  open  sessions,  should  be  reformed 
by  putting  to  and  taking  out  of  the  names  of  the  per*^ 
scxDH  so  impanelled,  by  the  discretion  of  the  justice 
and  that  they  should  command  the  sheriffs  W  put 
otfaef  persons  in  the  same  panel,  and  wlien  so  feformr 
ed  should  be  ''  good  and  Janftd.^'''  ^u^m. 

The  English  judicial  decisions  have  farther  ruled, 
that  this  latter  statute  does  not  take  away  the  force  of 
that  of  11  Henry  IV,  except  so  far  as  they  arerepug-^ 
nant ;  and  therefore,  if  any  indictor  be  outlawed,  or 
returned  at  the  nomination  of  any  person,  contrary  to 
the  statute  of  1 1  Henry  IV,  eoccept  of  the  justices,  un^ 
der  their  authority  to  reform  the  panel  as  aforesaid^ 
the  indictment  may  be  avoided  by  plea,  as  in  the  for- 
mer case.'  •Baeon's  Abr. 

Since  the  statute  referred  to,,  of  Henry  IV,  plea« 
in  avoidance  of  indictments,  for  objections  to  particu- 
hff  jmrars,  principally  on  the  ground  of  outlawry, 
have,  in  many  instances,  been  allowed  in  England ; 
yet,  much  difficulty  has  also  been  felt  and  expressed> 
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on  the  question  whether  such  objections  can  be  plead- 
ed in  abatement ;  or  according  to  a  different  phrase- 
ology, in  avoidance  of  the  indictment.  Previous  to 
that  statute,  there  seems  to  have  been  no  instance  crfit. 
An  eminent  Jurist  remarks  on  this  subject,  *'  that 
it  was  resolved  in  the  Year  Book  of  1 1  Henry  IV, 
by  the  advice  of  all  the  justices,  that  one  outlawed  on 
an  indictment  of  felony,  may  plead  in  abatement  of 
it,  that  one  of  the  indictors  was  .outlawed  fear  felony, 
&c.  But  it  seems  to  be  the  better  opinion,,  that  this 
resolution  is  rather  grounded  on  the  statute  of  1 1  Hen* 
ry  IV,  which  was  made  in  the  same  term  m,  which 
this  resolution  was  given,  than  on  the  Common  Law; 
because  it  appears  by  the  very  same  Year  Book,  that 
when  this  plea  was  first  proposed,  it  was  dhaUojved,: 
from  which,  I  suppose  it  is  collected,  that  the  subse- 
quent resolution  was  founded  on  the  authority  of  said 
statute,  which  may  be  intended  to  have  been  made 
after  the  plea  was  disallowed,  and  before  the  subse* 
quent  resolution,  by  which  it  was  adjudged  good» 
Yet,  considering  that  the  said  resolution  was  given 
in  the  beginning  of  Hilary  term,  and  that  the  Parlia- 
ment that  made  the  statute  was  not  holden  before  the 
beginning  of  the  same  term,  and  therefore,  it  is  not 
likely  the  statute  was  so  soon  made  ;  and  also,:  consi- 
dering that  the  said  resolution  was  given  by  the  ad- 
vice of  all  the  Judges,  who  seem  to  have  been  con- 
sulted about  the  validity  of  the  plea  above  mentioned, 
at  the  Common  Law,  and  takes  no  manner  of  notice 
of  any  statute,  but  only  of  the  law  in  general,  it  may 
deserve  a  question,  whether  such  plea  be  not  good  at 

booKh!"^,  Common  Law. ' '' 

J  *®-  I  have  thus  quoted  the  section  at  length,  because  I 

discover  the  question  there  suggested,  has .  been  imi- 
formly  referred  to  as  the  autliority  for  such  pleas  in 
al^temenl,  and  has  been  the  source. of.  much  doubt 
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and  speculation  in  that  country,  and  this,  ever  since. 
The  difficulty  has  been  to  determine,  whether  any 
right  to  plead  in  avoidance  of  an  indictment  for  the  in- 
ooxapetency  of  particular  jurors  existed  at  Common 
Law,  or  whether  it  had  its  origin  in  the  statute  of  4th 
Henry,  and  consequently  can  exist  only  within  that 
Kingdom  and  its  dependencies. 

As  I  have  already. shewn,  the  principle  maintained 
by  Bacany  is,  that  the  right  in  England,  so  far  as  it 
exists,  was  derived  from  tl^e  statute,  and  that^  at  Com- 
mon Law,  the  exception  can  only  be  taken  by  chal- 
lenge to  the  juror  before  indictment  found.  The 
principle. is  clearly  recognised,  by  all  who  have  treat-» 
ed  of  the  subject,  that  it  is  the  duty  of  the  Court,  if 
informed'Of  any  legal  objection  to  a  person  about  to 
be  sworn  on  the  grand  jury,  to  exclude  him  ;  also,  it 
is  the  acknowledged  privilege  of  all  persons  present, 
of  those  anticipating  prosecutions,  or  others,  as  the 
friends  of  the  Court,  to  point  out  the  objection,  and 
cause  the  exclusion  of  the  juror. 

Cfdttj/*  remarks,  that,  if  a  man  who  lies  under  any 
legal  disqualification,  be  returned  on  the  grand  jury,  3^"  ch.^e.' ^' 
he  may  be  challenged  by  the  prisoner  before  the  bill 
is  presented ;  or  if  it  be  discovered  after  the  finding, 
the  defendant  may  plead  it  in  avoidance,  and  answer 
over  to  the  felony.  That  this  necessity  for  the  grand 
inquest  to  consist  of  men  free  from  all  objections,  ex- 
isted at  Common  Law,  ,and  was  affirmed  by  the  sta- 
tute of  11  Henry  IV,  "which  enacted,  that  any  in- 
dictment taken  by  a  jury,  one  of  whom  is  unqualified, 
shall  be  altogether  void,  and  of  no  effect  whatsoever ;" 
also,  he  says,  *'that  a  defendant  before  issue  joined 
may  plead  the  objection  in  avoidance ;  but  if  he  take 
no  such  exception  before  his  trial,  it  seems  doubtful 
how  far  he  can  afterwards  take  advantage  of  it,"  &c. 
It  however  appears  from  his  refi^rences,  that  he  re- 
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lies  for  his  position  respecting  the  right  to  piead  in 
avoidance,  on  the  authority  of  the  Year  Book,,  aad  re- 
pressions of  HawkinSy  together  with  some  adjudicar 
tions  under  the  statute  of  England,  to  which  I  have 
referred,  and  which  sustain  him  only  so  far  as  ha» 
been  shewn. 

It  alsa  appears,  that  on  the  trial  of  the  SkearerSy  ia 
Ireland^  isi  which  the  right  claimed  in  this  case,  waa 
brought  in  question,  (but  a  decisioa  of  which  was  not 
considered  necessary  in  disposing  of  that  case,)  that 
Court  did  not  consider  the  right  to  plead  thia  matter 
in  abatement,  as  having  been  established.  Lord 
Carkton,  in  expressing  the  opinion  of  the  Court,  uses 
this  language  i  '^  That  a  person  being  an  a&en  is  a 
good  cause  of  challenge,  I  tliink  is  well  founded,  but 
whetherit  can  be  taken  advantage  of  by  way  of  plea, 
I  reserve  my  opinion."  Again,  he  says,  "  that  a  ju- 
ror is  outlawed  may  be  taken  advantage  of  by  ptea  sf 
avoidance  of  the  indictment,  but  whether  such  plea  is 
given  by  the  Commcai  Law,  or  depends  on  the  stSr^ 
tute  of  1 1  Henry  IV,  is  a  question  of  some  difficulty  ; 
that  it  was  passed  about  the  same  time  with  the  case 
mentioned  by  Hawkins ''  He  further  said,  that 
"  From  a  manuscript  note  which  he  had  made  in 
the  margin  of  his  Hawkins ^  he  perceived  the  statute 
received  the  royal  assent  in  quindina  JEKBant,.  which 
was  on  the  27th  or  28th  of  January,  and  mighty  per- 
haps, have  preceded  the  decision  referred  to  by 
Hawkins'^ 

It  appears,  from  a  review  of  the  authorities  so  far, 
that  the  existence  of  this  right,  at  Common  Law,  is 
at  most,  very  doubtful ;  but  that  even  if  the  principle 
was  conceded,  this  right  was  allowed  while  the  law  of 
England  confided  to  the  sheriff  and  his  ministers,  the 
absolute  and  exclusive  power  and  duty  of  nominating 
and  returning  on  the  panel  of  the  jmy  such  persons 
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as  they  chose  to  select,  and  when  it  had  become  usual 
for' outlaws,  traitors,  and  felons,  through  the  contri* 
i^wioe  or  inadvertence  of'  these  officers,  to  foist  them-> 
^Y68  into  the  panels  to  efiect  oppression,  or  other- 
wise pervert  justice ; — ^that,  to  prevent  these  evils, 
the  justices  resolved,  (Parliament  enacting  a  similar 
jtfovisiQii  about  the  same  time,)  that  such  objections 
should  be  availaUe  by  plea  in  abatement.  If  it  re* 
main  ^ubtful  whether  the  resolution,  or  the  statute 
preceded,  such  as  I  have  described  were  tiie  evils  to 
be  guarded  against,  a  necessity  which  has  no  exis* 
tence  under  our  law.  Our  panels^  as  we  have  seen, 
^are  subjected  to  a  more  effectual  scrutiny  than  those  ' 
in  Sogland,  as  prescribed  by  the  statute  of  3  Henry 
VIII»  and  which  we  have  also  seen  had,  in  the  opin- 
ion of  the  English  Judges,  the  effect  to  supercede  the 
necessity  of,  and  exclude  the  right  to  plead  th» 
matter  in  avoidance. 

To  shew  more  definitely  the  nianner  in  which  our 
juries  are  scrutinized  and  selected,  reference  may  be 
had  to  the  statute,'  where  it  is  provided^  that,  on  each 
return  of  the  sheriff  to  tiie  clerk  of  the  Circuit  Court,  '^^  w«-298. 
t>{  a  list  <^  the  freeholders  and  house-holders  wilMn 
the  county,  the  ju(%e  of  the  county  court,  with  the 
oommissioners,  clerk  and  sheriff  as  siforesaid,  shall>  oq 
a  day  appointed  for  th^  purpose,  assemble  at  the  ccHirt 
house  of  the  county,  and  select  from  such  list,  such 
persons  as  they  or  a  majority  of  them  may  deem  quat 
ified  to  serve  on  juries,  and  the  names  of  the  persons 
so  selected,  shall  be  put  into  a  box  to  be  kept  by  the 
clerk  for  that  purpose ;  and  the  persons  thus  selected 
^haUbe  Uabkto  serve  onjurks;  and. shall  be  further 
chos^a  by  lot,  in  the  manner  prescribed  by  a  previous 

^itatute* 

It  is  true,  that  the  English  statute  referred  to,  of 
Hesiry  IV,  did  not  exjiress  the  right  to  plead  matters 
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of  this  kind  in  avoidance;  it  virtually  secured  the  right, 
by  declaring  all  indictments  otherwise  found,  nuUand 
void^  and  to  be  for  nothing  held.  It  is  equally  true, 
that  the  subsequent  statute  of  Henry  VIII,  did  not 
expressly  inhibit  this  right  of  pleading,  yet  it  denied 
it  by  sufficient  implication,  when  it  declared  that  the 
panel  reformed  as  therein  directed,  should  be  "  good 
and  lawfuV^  Both  these  points  of  construction  have 
also  been  well  established  by  the  uniform  current  of 
•Hawk,  book  Enoflish  decisions.  HaroJdns*^  also  maintains  these 
^**  '*"'  'positions  in  nearly  the  same  language  already  quoted 
from  Bacon.  He  says,  *'  It  hath  been  resolved,  that 
the  statute  of  3  Henry  VIII,  doth  not  take  away  the 
force  of  the  above  recited  statute  of  1 1  Henry  IV,  in 
any  point  whei*ein  it  doth  not  expressly  vary  from  it; 
from  whence  it  follows,  that  if  any  of  the  jurors  who 
find  an  indictment  be  outlawed,  or  returned  by  a  she- 
riff or  bailiff,  at  the  nomination  of  any  other  person, 
the  indictment  may  be  avoided  in  the  same  man- 
ner as  before,  by  force  of  the  llth  Henry  IV ;  except 
such  nomination  be  made  by  the  Justices,  authorised, 
by  3d  Henry  VIII,  to  reform  that  panel." 

From  this  declaration  (the  latter  clause  particular- 
ly) the  conclusion  obviously  results,  that  such  jurors 
as  had  been  approved  of  and  nominated  by  the  justi- 
ces should  be  considered,  in  the  language  of  the  stah 
tute,  "  good  and  lawful  men,"  so  far  at  least,  as  to 
make  their  indictments  Mialid  and  conclusive,  if  objeo* 
tion  were  not  made  before  they  were  found.  Then 
the  farther  conclusion  appears  to  me  to  be  equally  ir- 
resistible, that  as  our  mode  of  selecting  the  jury  i»  bet- 
ter guarded,  oxxx  lists  of  jurors  being  subjected  to  a 
closer  examination  and  purgation,  than  can  be  expect- 
ed from  the  English  mode  of  reformitig  theirs — on 
principle  and  authority,  the  right  of  pleading  to  the 
personal  disqualilications  of  particular   jurors,  who 
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have  been  selected  pursuant  to  the  statute,  must  be 
detded. 

These  views  of  the  case  are  no  less  applicable  to 
the  3d  plea  in  abatement. 

The  matter  of  this  plea — the  formation  and  ex- 
pression of  a  previous  opinion  by  the  juror  against  the 
prisoner,  must  rest  on  the  same  or  a  less  valid  ground 
of  objection.  As  respects  the  difference,  it  is,  on  this 
occasion,  only  necessary  to  remark,  that  the  ex- 
pressions imputed  to  the  juror  Waldo,  might  not  be 
considered  conclusive  of  his  incompetency.  Had  an 
examination  been  had  on  challenge  of  the  juror,  or  in 
any  other  proper  manner,  it  might  have  been  found 
that  the  expression  of  the  juror  was  intended,  and  un- 
derstood only  as  a  matter  of  levity  or  jest,  or  that  the 
juror  was  prompted  to  it  by  mere  rumor,  and  had  ei- 
ther retracted  th"e  expression,  or  was  ready  to  do  so  ; 
that  he  had  no  knowledge  or  satisfactory  information 
of  the  facts — no  enmity  or  prejudice  c^ainst  the  pri- 
soner, and  that  he  felt  his  mind  perfectly  open  to  con- 
viction upon  legal  evidence. 

But,  without  pursuing  this  point  farther,  I  pro- 
ceed to  a  further  notice  of  the  right,  in  general,  to 
plead  in  abatement,  the  incompetency  of  particular 
grand  jurors. 

Questions  of  this  kind,  appear  to  have  been  of  very 
rare  occurrence  in  the  United  States.     But,  in  th^' 
case  of  The  CommomveaUh  vs.  Smith^'^ — the  defendanta9MaaB.iiep^ 
having  been  indicted  for  usury,  pleaded  in  abatement,  ^^• 
that  one  of  the  grand  jury,  Thomas  Wing,  being  of 
the  denomination  of  Quakers,  did  riot  take  the  legal 
oath  as  grand  juror.     It  appears  from  the  replication 
and  demurrer  thereto,  that  the  juror  being  scrupu- 
lous of  taking  judicial  oaths,  had  only  affirmed. 

SewaB,  Judge,  in  delivering  the  opinion  of  the 
CJourt,  said,  "  Whether  an  exception  of  this  kind  is 
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to  be  received  at  this  stage  of  the  proceedinge,  is  a 
question  which  seems  not  to  have  been  finally  deter* 
mined."  He  further  remarked,  that  "  Indictments 
not  found  by  twelve  good  and  lawful  men,  at  the  least, 
are  void  and  erroneous  at  Common  Law ;  and  the 
circumstance  that  it  was  found  by  twelve  men  is  stated 
in  the  caption  of  every  indictment,  according  to  the 
English  forms  and  practice.  But  this  formality  has 
not  been  observed  with  us :  and  the  omission  is  not 
to  be  objected  to  in  indictments  found  according  to 
our  practice,  viz  :  "  The  grand  jurors  of  the  Com- 
monwealth on  their  oaths  present,"  &c.  An  irregu- 
larity in  this  respect,  if  it  should  happen,  might  be- 
come a  subject  of  enquiry  upon  suggestion  to  the 
Court;  for,  under  their  superintendence  the  grand 
jury  is  constituted,  and  must  be  understood  to  have 
the  legal  number  of  men.  This  being  the  Gbnstruc- 
tion  to  be  given  to  the  record,  after  an  indictment  has 
been  received  and  filed  by  the  Court,  no  averment  to 
the  contrary  can  be  admitted  as  ^formed  plea.  Ob- 
jections to  the  personal  qualifications  of  the  jurors,  or 
to  the  legality  of  the  returns,  are  to  be  made  before  the 
indictment  is  found ;  and  may  be  received  from  any 
person  who  is  under  a  presentment  for  any  crime 
whatever ;  or  from  any  person  present,  who  may 
make  the  suggestion  as  ainicm  curicey  But  Quakers 
(as  was  held  by  that  Court,)  are  capable  of  servixig 
£is  grand  jurors,  and  the  affirmation  by  them,  under 
the  various  statutes,  was  considered  sufficient 
•  s^GaiUson,  jj^  [/  StQtes  VS.  CooUdge;  after  the  indictment  had 
been  found,  it  was  discovered  that  the  grand  jury 
had  received  testimony  of  a  person  not  under  oatiaiy 
and  this  satisfactorily  appearing  to  the  Court,  by  af- 
fidavits, the  Court,  on  motion  of  the  prisoners'  coun- 
sel, quashed  i\i^  indictment,  as  having  been  irregular-- 
ly  found.     It  was  there  ako  ruled,  that  one  notbewg' 
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of  the  religious  sect,  usually  called  Quakers,  though 
having  consciencious  scruples  against  taking  an  oath, 
could  not  give  evidence  on  ajfirmation,  but  would  be . 
committed  until  he  consent  to  take  the  usual  oath. 

In  reference  to  the  case  last  reviewed,  it^will  be  ob- 
served, that  it  furnishes  no  principles  inconsistent  with 
those  previously  advanced ;  it  does  not  question  the 
competency  of  any  member  of  the  grand  jury,  or 
sanction  the  plea  in  abatement  for  any  such  excep- 
tion. The  Court  only  proceed,  in  a  manner  anala- 
gous  to  setting  aside  verdicts  of  petit  juries;  to  quash 
or  avoid  an  indictment  for  the  improper  or  illegal 
conduct  of  the  grand  jury  in  finding  it,  not  upon  evi- 
dence of  sworn  witnesses,  but  upon  declarations 
without  the  sanction  of  an  oath.r  This  would,  doubt- 
less, have  been  a  sufficient  ground  for  a  new  trial  af- 
ter verdict,  if  not  sooner  discovered. 

Other  cases  hfeve  occurred  in  Massachusetts,  on 
which  the  prisoners'  counsel  place  more  reliance.  In 
Commonwealth  vs.  Parker  ^  aV — after  a  conviction » 2  Pickering., 
was  had*  for  murder,  a  motion  was  made  in  arrest  of^^* 
judgment,  on  the  ground  that  J.  Wythe,  one  of  the 
grand  jury,  was  not  properly  on  the  grand  inquest, 
because  the  return  of  the  ventre  for  the  town  of  his 
residence,  was  not  signed  by  any  officer :  whereupon, 
the  C!ourt  permitted  the  constable,  whose  duty  it  was, 
and  who  had  neglected  it,  (he  being  present,  and  still 
in  office)  to  amend  the  return,  by  signing  it — ^then 
considered  the  matter. 

The  prisoners'  counsel  relied  upon  the  doctrine  of 
Hawkins,  in  reference  to  the  statute  of  11  Henry  IV, 
which  I  have  already  quoted  :  also,  on  a  case  of  The 
Commonwealth  vs.  Davis  in  MS.  drawn  up  by  Danaj 
and  certified  by  the  Chief  Justice  of  the  Common 
Pleas,  who  was  of  counsel  in  the  case.  The  facts  of 
this  latter  case  appeared  to  be,  that  Davis  was  con- 
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victed,  in  1794,  of  burglary ,  and  after  verdict,  it  was 
discovered  that  one  Locke,  who  served  on  the  grand 
inquest  had  not  been  chosen  as  a  member,  but  liiat 
the  name  of  one  Burr,  who  had  been  chosen,  had 
been  erased  from  the  return  of  the  venire^  and  Lock's 
name  inserted  in  its  place.  Upon  a  motion  in  arrest 
of  judgment,  it  was  contended,  on  the  part  of  the  gov- 
ernment, that  as  there  were  seventeen  jurors  besides 
Lock,  the  indictment  was  good ;  to  which  it  was  an- 
swered, and  so  considered  by  the  Court,  that  there 
might  have  been  only  eleven  without  him^  who .  a- 
greed  to  the  bill,  and  that  the  judgment  was  there- 
fore arrested. 

The  Court,  in  deciding  the  ca§e  of  Parker  et  al  on 
the  objection  to  Wythe  as  a  juror,  observed,  that  the 
precedents  in  which  such  an- objection  has  prevailed, 
have  generally  been,  cases  whefe  the  juror  was  not 
qudlified  to  serve.  Then,  noticing  the  statute  of 
Henry  IV,  and  Harvkiiis'  reference  to  it,  the  Court 
proceeds  to  say,  "  The  mischief  was,  that  persons 
were  put  on  the  jury  who  were  not  qualified  to  serve— 
they  were  outlawed,  &c.  and  had  no.  right  to  be  on 
the  jury.  The  case  referred  to,  of  The  Common- 
wealth  vs.  Davis ^  proceeds  on  this  same  principle,'* 
&c.  But,  '*  the  present  case  is  very  different.  Here, 
there  was  no  objection  to  the  qualifications  of  the  ju- 
ror. He  was  entitled  to  be  drawn  as  a  grand  juror, 
and  he  was  drawn,  and  had  notice  and  attended,  and 
was  sworn  and  allowed  to  act  with  the  grand  jury.'' 
This  opinion  further  remarks — '*  It  is  objected,  that 
there  is  a  difference  between  traverse  jurors  and  grand 
jurors,  because  traverse  jurors  may  be  challenged. 
The  books  say,  that  grand  jurors  may  also  be  chal- 
lenged. But,  there  is  a  difficulty  in  the  case,  for  a 
bill  may  be  found  against  a  person  who  has  not  been 
recognised,  and  who  has  no  opportunity  to  cheJlenge. 
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adopt  the  remarks  there  made  on  this  subject,  to  their 

full  extent,  would  put  an  end  to  this  motion  in  arrest," 

&c.  In  as  much,  however,  as  the  doctrine  of  Smith's 

case,  on  this  point,  was  not  necessary  to  be  applied,  and 

the  case  in  which  it  was  expressed,  was  determined  on 

another  point;  and  because  the  Court  had  some  doubts 

of  its  correctness  in  all  cases,  they  decided  Parker's 

cas^  on  the  ground  that  Wythe  was  properly  quali^ 

fied  to  serve  on  the  grand  jury  ;  and  that  the  consta* 

ble  was  properly  allowed  to  amend  his  return. 

It  may  be  remarked,  with  respect  to  the  case  of 
Daivisy  (admitting  it  to  be  correctly  reported,)  that  it, 
in  no  degree,  conflicts  with  the  principles  I  have 
maintained.  Locky  whose  name  was  foisted  into  the 
return,  having  never  been  chosen  on  tlie  grand  jurj% 
surely  could  not,  in  fact,  or  legal  contemplation,  have 
the  slightest  claim  to  the  character  of  a  good  and  law* 
fol  joror,  but  the  return  of  the  venire^  in  reference  to 
him,  had  been  grossly  falsified,  and  of  course  vitiated. 

Parker's  case  is  entitled  to  little,  if  any  more,  con* 
sideration.  The  juror's  authority  to  serve,  was  deem- 
ed  sufficient,  on  objection  merely,  that  he,  did  not  aj)- 
pear  from  the  7>enire^  to  have  been  summoned.  It  is 
true  the  Court  intimated,  a  doubt  of  the  correctness 
of  the  remarks  in  Smith's  case,  but  decided  nothing 
in  reference  to  this  question  ;  nor  do  they  appear  to 
have  investigated  the  subject,  to  have  considered  the 
eflTectof  the  English  statutes,  to  which  I  have  referred, 
or  the  influence  due  to  statutory  reformations  or  pur- 
gatians  of  jury  panels,  such  as  provided  in  England^ 
or  in  this  or  any  other  State  of  the  Union.  I  consi- 
der the  law  sufficiently  settled  to  exclude  the  right  to 
except  to  the  personal  qualifications  of  the  persons  se- 
lected, summoned  and  sworn  on  the  grand  jury,  as 
prescribed  by  statute,  after  indictment  found,  ancj  to 
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bind  us  so  to  declare  it,  whether  we  approve  of  the 
policy  or  not.  But,  to  examine  the  question  on  prin- 
ciple, the  impolicy  of  allowing  the  pleas  in  question^ 
appears  to  me  obvious.  It  must  be  conceded,  that  if 
the  right  exists,  it  must  apply  in  all  cases,  as  well  for 
misdemeanors  and  inferior  felonies,  as  for  capital 
erimes.  If  a  knowledge  of  the  intended  prosecution, 
by  the  accused,  or  his  presence  in  Court,  be  held  ne-^ 
cessary  to  exclude  the  right,  as  contended  in  ai^^ 
ment,  this  is  more  common  and  more  generally  to  be 
expected  in  capital  crimes  than  in  charges  for  infe* 
nor  offences.  If  alienage  furnishes  a  ground  for  avoid- 
ing an  indictment,  it  would  seem  that  want  of  age> 
want  of  house-hold  or  free-hold,  must  do  the  same ; 
then  various  othjer  disqualifications  must  stalid  on  the 
same  principle,  requiring  the  trial  of  distinct  issues 
on  evidence,  the  necessity  of  which  could  not  be  an- 
ticipated. The  same  consequences  must  result  from 
various  grounds  of  exemptions  from  serving  on  juries, 
or  the  latter  must  be  distinguished  from  the  former,, 
and  in  some  cases  the  distinction  would  involve  much 
difficulty.  But  the  consideration,  that  want  of  the 
strict  legal  qualifications  in  one  or  more  df  the  grand 
jury,  has  no- necessary  tendency  to.  prejudice  the  ac- 
cused ;  that  it  can  create  no  presumption  that  one 
expecting  to  be  indicted  ^  would  choose  to  exclude 
such  person  from  the  jury,  if  present  with  the  know- 
ledge of  the  objection,  inclines  me  strongly  against  the 
policy  of  allowing  such  defence.  I  would  cheerfully 
submit  to  all  the  delay  and  embarrassment,  that 
could  arise  from  such  a  course  of  practice,  if  deipand- 
ed  by  motives  of  true  humanity  or  justice.  Our  ju- 
ries being  selected  by,  and  in  the  presence  of  the  se- 
veral sworn  officers  of  the  county,  as  already  shewn — 
all  presumed  impartial,  and  intended  to  pass  on  all 
Wlb  preferred  during  the  term  of  the  Court,  there  can 
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scarcely  be  a  motive  or  danger  of  oppression.  The 
objections^  generally,  that  would  be  available  in  one 
case,  wonld  be  the  same  in  all :  many  indictments 
may  be  found  by  a  panel,  containing,  among  others 
unexceptionable,  one  or  two  men  wanting  the  requi- 
mte  qualifications ;  most  or  all  the  persons  indicted, 
may  have  known  this,  or  have  had  every  opportunity 
to  know  it — all  remain  indifferent  or  silent :  after* 
wards,  perhaps  at  a  subsequent  term,  after  the  sta- 
tute of  limitations  has  barred  the  commencement  of 
new  prosecutions,  (in  cases  subject  to  limitation)  one 
concludes  he  can  derive  some  advantage  (delay  at 
least)  by  abating  the  indictmen:t  against  himself— he 
succeeds — others  foUow  the  example,  and  every  indict* 
ment  is  quashed,  on  a  ground  that  could  do  injustice 
to  no  one,  and  would  never  have  been  claimed^  but 
with  a  hope  to  delay  or  defeat  the  objects  of  the  law- 
If  finding  an  indictment  could  operate  as  b,  conmctian, 
I  would  be  more  disposed  to  demand  of  the  CJourt 
and  its  officers,  aU  vigilance  in  scrutinizing  the  jury, 
and  none  from  the  accused  :  but,  in  as  much  as  in- 
dictments, when  found,  are  but  legal  accusatiansj  in- 
tended to  shield  individuals  from  frivdous  or  malici- 
ous prosecutions,  and  to  subject  them  to  trial,  only  on 
strong  presumption  of  guilt — ^as,  afterwards,  they  are 
secured  in  the  right  to  an  impartial  public  trial  before 
the  Court,  and  by  a  jury  strictly  scrutinised — enti- 
tled to  be  confronted  by  the  witnesses  against  them, 
with  the  full  benefit  of  all  witnesses  in  their  favor,  and 
of  counsel  in  their  defence — I  cannot  apprehend  dan- 
ger of  oppression  from  grand  juries,  constituted  as  ours 
are  required  to  be. 

The  admitted  privilege  of  any  and  all  persons,  to 
challenge  incompetent  jurors,  at  any  time  before  in- 
dictment found,  is  sufficient  to  prevent  all  material 
abuses  of  this  kind.     If,  however,  the  indictment  be 
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»  2  Ciaiiiaon,  not  predicated  on  evidence,  as  in  Coolidge^s^  case  ;  or, 
if  it  be  falsified  by  a  change  of  the  selected  jurors,  or 
the  fraudulent  insertion  in  the  return  of  the  venire^ 
of  an  improper  name,  as  in  Davis^s^  case,  then  the 
si^*pagj^m  qiiestion  is  essentially  different :  it  is  not  an  indict- 
ciftiiMvoiuiiie.;;^^^^  prcscribed  by  law,  and  of  course  should  be 
subject  to  iivoidance  on  plea,  or  motion  properly  sus- 
tained. 

It  would  certainly  involve  great  inconsistency,  to 
maintain,  that  the  circumstance  of  a  grand  juror  hav- 
ing been  an  aUen,  should  be  adjudged  sufficient  to 
avoid  an  indictment  after  found,  when,  if  one  equally 
objectionable,  serve  on  a  petit  jury,  which  returns  a 
final  conviction  in  either  a  civil  or  criminal  case,  (the 
fact  being  unknown  until  after  the  trial,)  the  verdict 
can  not,  for  this  cause,  be  disturbed.  The  latter,  I 
understand  to  be  the  true  principle  in  either  case  ; 
that  such  objection  can  only  be  made  by  challengiag 
the  juror  before  the  trial. — (See  HoUingsworth  vs. 

M  Dallas  352.  Duanc,') 

Notwithstanding  we  htive  neither  the  information 
of  facts  in  evidence,  or  any  legal  authority  to  investi- 
gate the  guilt  or  innocence  of  the  prisoner  ;  but  only 
to  determine  the  isolated  questions  of  law,  reserved 
by  the  record  for  our  revision,  it  is  ever  extremely 
painful  to  decide  against  the  accused,  on  a  question 
vitaUy  aflfecting  him ;  but  Judges  can  exercise  no 
^  mercy  or  discretion,  beyond  their  opinion  of  the  law. 
In  the  opinion  of  a  majority  of  the  Court,  ihi^judg- 
ment  must  be  affirmed. 

By  Mr.  Justice  Thornton. 

The  question  which  has  been  referred  to  this  Court, 
by  the  Judge  who  tried  the  prisoner,  is  simply  this  : 
can  he,  after  the  indictment  has  been  found,  return- 
ed into  Court,  accepted  and  filed,  plead  in  bar,  or 
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avoidance  of  that  indictment,  that  one  or  niore,  of  the 
grand  inquest  of  the  county,  who  preferred  it, ,  is  an 
alien,  or  labors  under  any  otlier,  6f  the  various  dis- 
qualifying objections,  which  affect  the  competency  of 
a  grand  jnror.  I  think  lie  can  not,  either  upon  prin- 
ciple or  precedent. 

The  first  case  in  which  we  find  any  attempt  was 
made  to  plead  such  matter,  is  referred  to  by  Haivldns,* ^  ^^^  ^ 
as  in  the  Year  Book  of  11th  Henry  IV,  when  it  was  sec.  is/ 
disallowed ;  and  that  author  says,  it  is  the  better 
opinion,  that  those  decisions,  after  that  referred  to, 
in  which  such  plea  was  allowed,  were  made  under 
the  statute  of  Henry  IV,  which  expressly  declared 
the  indictment  thus  found  to  be  null  and  void,  and  of 
no  effect.  The  argument  to  sustain  the  plea  of  such 
matter,  is,  that  upon  common  law  principles,  alien- 
age, &c.  disqualifies  a  juror.  Now,  this  is  equally 
true  of  the  alien,  &c.  whether  he  be  a  grand  juror,  or 
a  petit  juror;  and  if  the  finding  of  a  bill  by  such  an 
one  makes  the  indictment  void,  by  parity  of  reason, 
the  finding  of  a  verdict  by  such  an  one,  would  also  be 
null  and  void.  Yet  it  is  well  settled,  that  in  such 
case,  the  verdict  can  not  for  that  cause,  be  impugn- 
ed. The  principle  which  governs  in  both  instafx- 
ces  in  this  country,  where  we  have  no  statute  like 
nth  Henry  IV,  is,  that  the  tribunal  to  decide 
on  the  matter  must  be  challenged  before  it  per- 
forms the  function,  for  which  it  v/as  constituted.  The 
office  of  a  grand  jury  is  to  prefer  the  charge,  and 
that  of  the  petit  jury  is  to  try  it.  After  the  action  of 
either  is  completed,  their  competency  to  act,  is  not 
questionable.  The  action  of  the  grand  jury  termi- 
nates with  the  filing  of  the  bill — that  of  the  petit  jur}^ 
with  the  rendition  of  the  verdict.  So  far  as  the  safe- 
ty of  the  citizen  is  involved,  it  cannot  be  pretended, 
that  it  is  less  important  to  overhaul  the  verdict,  than 
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to  set  aside  the  finding  of  the  indictment :  for  the  lat- 
ter only  prefers  an  accnsation,  whilst  upon  the  other, 
depend  emphatically,  the  issues  of  life  and  death. 
The  only  reason  for  any  distinction  in  the  two  cases, 
which  can  be  urged  with  any  degree  of  plausibility, 
is,  that  in  the  case  of  the  petit  jury,  the  party  has  a 
better  opportunity  of  challenging,  than  in  the  other. 
In  both  cases,  all  the  books  agree,  that  there  is  a  full 
and  fair  opportunity  to  do  so,  which  was  practically 
illustrated  in  the  trial  of  Burr.  The  interest  which 
is  felt  in  the  case  of  the  grand  jury,  is  not  commonly 
so  incentive  as  to  induce  its  exercise,  and  hence  it 
is  rarely  done :  but  that  does  not  vary  the  essential 
nature  of  the  case.  This  principle,  which  relates  on- 
ly to  the  competency  of  the  body,  whether  grand,  or 
petit  jury,  should  not  be  confounded  with  another, 
which  relates  to  the  competency  of  the  testimony^  upon 
which  the  action  of  the  body  is  founded.  In  the  lat- 
ter case,  the  doctrine  is,  that  where  the  evidence  is 
incompetent,  the  action  had  upon  it,  is  a  nullity,  and 
may  be  availed  in  the  appropriate  mode  peculiar  to 
each.  In  the  case  of  a  verdict  founds  by  a  motion 
for  a  new  trial  addressed  to  the  Court,  and  in  case  of 
indictment  returned  a  true  bill,  by  appealing  to  the 
same  tribunal,  either  by  motion,  or  by  plea,  according 
to  the  practice  of  the  Court. 

The  decision  of  this  Court,  now  pronouncedi  ad- 
verse to  the  allowance  of  the  pleas  of  alienage,  &c. 
after  indictment  filed,  I  apprehend  to  be,  the  doctrine 
of  the  common  law,  which,  both  in  civil  and  crimi- 
nal matters,  is  in  full  force  in  this  state,  so  far  as  not 
incompatible  with  the  genius  of  our  political  institu- 
tions, unless  altered  by  statutory  enactment  of  our 
own  legislature.  The  application  of  the  principle,  is, 
1  think,  entirely  obligatory  upon  us,  and  if  it  be  un- 
wholesome, wliich  I  Bin  far  from  roiiceding,  the  ap- 
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propriate  remedy  is  to  be  applied  by  another  depart- 
ment of  the  government.  I  would  venture  to  pre- 
dict, that  a  statute  gonferring  the  benefit  of  pleas,  of 
the  character  refused  in  the  Court  below,  upon  pri- 
soners ;  whilst  the  correct  organization  of  our  grand 
jury,  is  secured  by  so  many  guards,  as  our  present 
laws  aJBford,  would  result  rather  in  the  obstruction  of 
condign  punishment,  than  in  the  protection  of  perse- 
cuted innocence. 

I  concur  in  the  affirmance  of  the  judgment,  with  the 
Chief  Justice, 

Mr.  Justice  Hitchcock,  dissented. 

I  am  not  able  to  concur  in  the  opinions  just  deli- 
vered, I  think  the  plea  of  alienage  should  have 
been  allowed,  and  that  too,  notwithstanding  the  plea 
of  misnomer. 

That  plea  should  not,  I  think,  have  been  received. 
It  is  not  a  good  plea  at  Common  Law, .  in  a  case  of  fe- 
lony ;  because  the  proceeding  in  such  case  is  agaiijist 
the  person  of  the  prisoner,  by  whatever  name  he  may 
be  distinguished.*     We  have  no  statute,  as  in  Eng-^Bac<m*tin. 
land,  allowing  it,  and  a  middle  name,  or  the  initials  of  ^-  *" 
one,  cannot  be  pleaded  in  abatement,  even  in  a  civil 
case.^    This  being  the  case,  I  would  not,  in  a  capital  ^  ^  j^j^^  ^ 
case,, deprive  the  party  of  a  second  legitimate  plea  in 
abatement,  though  the  first  immaterial  one  had  been 
allpwed  by  the  Court  below,  and  had  been  found  a- 
gainsthim. 

By  our  statute,  a  "  grand  jury  of  a  competent  num- 
ber of  good  and  lanrful  men,  of  the  county  where  the 
Conrt  is  held,  shall  be  returned  and  empannelle4 
agreeably  to  law,  to  attend  each  term  of  the  Circuit 
Court/'*  By  the  Common  Law,  these  "  good  and 'Aik. IK«^. 
lawful  men,"  must  be  citizens :  they  must  not  be 
<*  aliens,  villeins,  outlaws,  either  in  criminal  or  perso- 
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nal  actions ;  persons  attainted  of  toeason  or  felony  ; 

or  persons  convicted  of  any  species  of  crimen  faUU 

as  conspiracy,  or  perjury,  wliich  may  render  them 

» 1  Chitty'sCr.  infamous,*  and  any  person  returned  on  a  jury  obnoxi- 

Bacon*8^Abn  ^^^  ^^  ^^7  ^^®  ^^  these  objoctions,  may  and  will,  at 
'^^  the  suggestion  of  any  person,  before  biU  found,  be  re- 

^  3  Bac.  Abr.  jected." 
725 

This  right,  so  far,  it  is  admitted,  exists  at  Com- 
« 1  Cr.  L.  S07. 1^0^  Law,  and  Chittif  says,  it  may  also  be  done  af- 
ter bill  found,  by  plea  in  avoidance  ;  and  he  refers  to 
^^^^'^f^^  HcLwltins,^  who  states,  that  it  is  doubtful  whether  this 
right  exists  at  Common  Law  or  by  the  statute  of  11 
Henry  IV,  chap.  9.  He  refers  also  to  Bacoriy  Juries  A. 
But,  he  says,  the  exceptions  must  be  taken  before  in- 
dictynent  found. 

This  statute,  after  reciting  that  inquests  had  beeji 
taken  at  Westminster ^  by  persons  not  returned  by  the 
sheriff;  by  persons  outlawed;  by  persons  ^yhQ  had 
fled  to  sanctuary  for  treason  and  felony,  declares  that 
all  such  indictments  so  made  shall  be  null  and  void, 
and  for  nothing  held.  This  statute  does  notembrape 
aliens,  and  no  case  can  be  found,  in  England,  wherje 
the  question  has  been  made.  It  could  not,  of  course, 
arise  on  any  one  of  the  other  qualifications  sinces  the 
statute,  and  we  are  left  to  decide  the  question,  more 
upon  principle  than  authority. 

The  case  of  the  ShearerSy  alluded  to,  shews,  that 
the  Judge  there  had  his  doubts,  as  well  as  Han/kins. 
The  only  case  to  be  found,  of  a  decided  opinion,  is  that  in 
9  Mass.  R. ,  This  was  a  dictum  of  Justice  Sewall,  and 
the  reason,  to  wit,  that  to  allow  the  plea  would  con- 
'  tradict  the  averment  in  the  indictment,  that  "  the  Ju- 
rors were  good  and  lawful  men,''  does  not  seem  to  be 
entitled  to  much  weight.  Its  correctness  was  ques- 
tioned by  the  Court  in  a  case  in  2d  Pickering. 

In  England,  by  the  statute  of  the  3d  Henry  VIII, 
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the  justices  reform  the  panel  returned  by  the  sheriff^' 
by  putting  off  such  8^  are  disqualified,  and  adding 
others  in  their  place.  It  has,  however,  been  decided, 
th^t  this  act  does  not  repeal  the  act  of  the  11th  Hen- 
ry IV,  where  it  does  not  conflict  with  it,  and  there- 
fore, an  indictment  found  by  an  outlaw,  or  person  re- 
turned at  the  instance  of  any  person,  (except  of  the 
justices)  may  still  be  abated  on  plea  as  before  the 
statute :  neither  statute  authorises  the  plea ;  it  is  al- 
lowed to  carry  into  effect  the  provisions  of  the  statute 
which  declares  the  indictment  void. 

It  is  true,  our  laws  regulating  the  formation,  and 
selection  of  juries,  is  more  guarded  than  in  England. 
It  requires,  every  two  years,  a  list  of  free-holders  and 
house-holders  to  be  returned  by  the  sheriff  to  the  circuit 
court  clerk,  which  are  placed  in  a  box,  and  the  panel 
is  drawn  from  this  box  by  the  sheriff  and  clerk,  and  if 
it  appear  that  a  person,  whose  name  is  drawn,  has  re- 
moved from  the  county,  or  is  deceased,  his  name 
shall  not  be  included  in  the  panel,  but  no  other  pow- 
er is  given  to  reform  the  panel :  aliens  and  felons  may 
be  there,  and  may  be  returned.  In.  this  particular^ 
the  power  does  not  extend  as  far  as  it  does  in  Eng- 
land. * 

Is  our  law  then,  so  guarded  that  no  objections  ought 
to  be  allowed  after.  bUl  found  ?  If,  indeed,  the  pre- 
sumption is,  that  the  law  has  taken  sufficient  care  of 
the  interests  of  those  who  may  be  indicted,  (and  every 
man  in  the  community  is  Uable  to  be,)  why  is  anex- 
•  ception.  to  be  allowed  before  bill  found  ?  Yet  it  is 
clear,  that  any  one  of  the  objections  known  to  the 
Common  Law,  may  be  made  by  any  person  as  ami-r. 
cus  curies,  before  bill  found,  ancl  the  person  objected 
to  will  be  discharged. 

If  the  plea  is  not  allowed,  this  consequence  follows, 
that  a  person,  before  bill  found,  may,  upon  sugges- 
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tion,  purge  the  jury,  as  long  as  he  can  find  upon  it 
persons  disfjualified ;  but  after  he  is  indicted,  even 
though  it  be  for  a  capital  offence,  he  can  alledgc  no- 
thing against  the  panel,  though  every  person  on  it 
may  ba,  in  ftict,  disqualified.  Does  this  geem  rea- 
sonable or  just. 

In  England,  by  statute,  a  person  who  procures 
himself  put  upon  a  jury,  or  who  has  been  put  on  at 
the  request  of  another  person,  will  make  the  bill  void, 
though  he  may  be  qualified  in  other  respects,  and 
though  there  may  have  been  a  competent  number  of 
persons  beside  him  on  the  jury,*  who  were  qualified, 
Bacoq'sAb.  aud  who  couourrcd  in  finding  the  hHV  Is  not  the 
principle  of  the  objection,  to  be  found  in  the  Common 
Law,  and  does  it  not  exist  properly  then,  without  the 
statute. 

The  distinction  taken,  as  to  the  time  when  an  ex- 
ception can  be  made,  precluding  it  after  an  action  by 
the  grand  jury,  and  the  analogy  which  is  attempted 
to  be  drawn  between  this  case,  and  that  of  exceptions' 
to  the  petit  jury,  which  are  not  allowed  after  verdict, 
does  not  hold.  The  analogy  fails  when  the  reason 
fails.  In  the  case  of  the  grand  jury,  the  defendant 
has  never  been  called  to  except,  until  bill  found.  In 
the  case  of  the  petit  jury,  he  has  had  his  day  for  ob- 
jection and  selei'tion.  There  must  be  an  end  to  the 
prosecution  ;  and  when  the  party  has  had  his  day  of 
objection,  he  must  submit. 

The  true  and  safest  rule,  to  my  mind,  is  this,  that 
when  a  bill  has  been  found  by  persons  who,  by  the 
Conwioti  Law,  are  disqualified,  it  should  be  held  void 
upon  plea,  and  the  defendant  should  not  be  held  to 
answer  an  indictment  proceeding  from  so  vicious  a 
source.  By  adopting  the  other  rule,  the  act  is  made 
to  sanctify  the  means,  and  the  party  looses  his 
right  to  object;    for  not  having  done  so  before  h© 
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had  a  motive,  and  on  being  arrested,  though  he  can 
shew  that  the  accusation  has  proceeded  from  aUens, 
felons,  and  persons  packed  upon  the  jury  by  fraud,  he 
is  told  that  he  is  too  late — the  accusation  has  puri- 
fied the  accusers,  and  he  cannot  be  heard. 

Even  in  a  civil  proceeding,  a  person  is  permitted 
to  except  to  the  illegality  of  a  proceeding,  until  he 
waives  the  right ;  much  more  then  should  this  right 
be  held  sacred  in  a  criminal  case,  where  it  is  said  a 
man  cannot  waive  his  rights. 

But,  public  policy  and  convenience,  it  is  said,  for- 
bid this  proceeding.  What  principle  of  public  poli- 
cy can  be  more  sacred  than  that  the  sources  of  justice 
should  be  pure  ?  and  wherein  is  the  inconvenience 
greater  after  bill  found,  than  before  ?  A  bill  is  found 
to-day — the  defendant  is  put  upon  his  trial  to-mor- 
row— ^he  can  alledge  nothing  against  the  grand  jury, 
when  the  next  entry  on  the  minutes  may  l3e  an  order 
discharging  the  same  jury,  at  the  suggestion  of  any 
idle  bye-stander  who  may  chance  to  come  into  Court, 
and  against  whom  no  charge  is  made.  Ought  not 
the  Court  rather  to  say,  that  indictments  found  by 
persons  not  "  good  and  lawful  men,"  shall  be  *'  re- 
voked, annulled,  void,  and  holden  for  none  forever." 
If  I  am  to  be  put  on  trial  for  my  life,  let  my  accusers, 
at  least,  be  boni  et  legates  homt7ies. 

The  want  of  authorities  in  favor  of  the  plea,  is  sug- 
gested as  an  argument  against  it.  I  infer  the  oppo- 
site. There  are  cases  so  plain,  that  precedents  cau 
not  be  found  shewing  their  having  been  contested. 
The  point  could  not  be  made  in  an  appellate  Court, 
unless,  as  in  this  case,  the  plea  was  denied.  It  is 
hardly  ppssible  that  a  case  never  occurred,  but  it  is 
possible — may  be  quite  probable,  that  the  plea  Wcisj 
never  before  denied. 

Indictments  have  hern  qiiru^lit^J,   and  nv/U'  prose- 
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qut's  have  been  entered  for  irregularities,  much  less 
than  this. 

In  2d  Mason,  Judge  Stan/  quashed  an  indictment 
because*  it  appeared  on  t7'tal,  that  a  man  had  given 
evidence  before  a  grand  jury,  who  had  (though  not  a 
Quaker,)  been  affirmed,  he  having  conscientious  scru- 
ples against  taking  an  oath. 

In  2d  Pickering,  a  bill  was  quashed,  because  found 
by  a  person,  one  of  the  grand  jury,  who  had  been 
substituted  for  one  of  the  regular  panel,  as  a  matter 
of  convenience  to  the  regular  juror ;  and  I  presume 
hundreds  of  cases  have  occurred  where  the  prosecut- 
ing officers  have  entered  nolle  pvsequi's,  on  suggestions 
of  irregularities,  not  even  affecting  the  jury.  Hence 
the  want  of  decided  cases  to  avail  us  in  the  investiga- 
tion. The  inconvenience  is  trifling — it  is  preferred 
even  in  pleas  of  misnomer.  A  new  bill  can  be  found. 
If  necessar}^  the  jury  can  be  reformed,  and  the  pro- 
ceedings can  be  had  without  a  suggestion  of  a  defect. 

By  this  course,  and  by  always  listening  to  any  sug- 
gestions which  v/ill  shew,  that  the  grand  jury  must 
always  be  not  only  pure,  but  above  suspicion,  you  re- 
move the  temptation  to  corruption,  and  keep  it,  what 
it  was  always  intended  to  be,  the  grand  inquest  of  the 
cx)unty,  composed  of  *'  good  and  lawful  men — as  rea- 
dy to  reject  unfounded  charges,  affecting  the  life,  li- 
berty,  and  character  of  the  citizen,  ^s  it  will  be  to  de- 
tect crime,  whenever  it  exists.  Let  the  Sources  from 
M'-heilce  justice  emanate,  be  always  pure,  and  the  law 
can  look  crime  in  the  face,  and  punish  it  uHthout  a 
blush.  I  cannot  imagine,  that  a  rule  which,  for  all 
practical  puq3oses,  has  been  exploded  in  England, 
since  the  time  of  Henry  IV,  and  when  it  is  doubtful 
whether  it  ever  existed  at  the  Common  Law,  is  fit  to 
be  applied  tinder  the  liberal  and  enlightened  policy  of 
the  prc^^ont  Jicrr. 
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CALUSON,  et  al.  versus  LEMONS. 

In  an  action  of  trespass,  assault  and  battery,  against  several,  the  jury,  upon  ex- 

ecating  a  writ  of  inqniry,  must  find  a  joint  verdict  against  all  the  defendants^ 

and  cannot  assess  separate  damages. 
A  plea  being  double,  (provided  it  contains  any  one  substantial  defence,)  is  not 

a  defect  of  substance ;  but  is  a  redundancy  which,  whetiiet  of  good  or  bad 

matleri  will  not  vitiate. 
Objection  to  the  time  of  filing  a  plea,  is  waived  by  a  demurrer  thereto. 
A  plea,  to  an  action  of  trespass,  assault  and  battery,  that  the  assault  and  hailcry 

wen  eomimttad  be^oisd  ^jmisdktitm  tfthe  Cowrtf  is  not  available. 

A  ptea,  alleging  tktU  tfte  defMdants  toen  served  wftA  process  mUqf  ^  comhfofSt 

in  the  Cherokee  nation,  held  bad,  without  the  further  averment,  that  the  de^ 

fendants  teere  not  residents  of  (fte  county  of  B — as  by  the  ant  of  1818,  process  was 

mudioriiied  to  be  served  in  Indian  lands,  upon  any  one,  resident  of  the  county^ 

firom  which  issued. 

r 

Lemons  commenced  an  action  of  trespass,  assault 
and  battery  in  the  Circuit  Court  of  Blount,  against 
the  plaintiffs  in  error.  Fields,  one  of  the  defendants 
below,  filed  a  plea  in  abatement,  averring,  that  he 
was  not  resident  of  the  county  of  Blount,  but  of  the 
Cherokee  nation,  out  of  the  limits  of  said  county, 
where  process  was  executed  upon  him.  The  other 
defendants  joined  in  a  plea  of  like  character,  but  which 
only  alleged  that  the  assault  and  battery  were  com- 
mitted out  of  the  jurisdiction  of  the  Court,  and  that 
the  process  was  served  out  of  the  county  of  Blount. 

The  Court  below,  sustained  a  demurrer  to  all  the 
pleas,  and  no  further  plea  being  offered,  a  judgment 
by  default  was  taken  against  the  defendants. 

On  executing  a  writ  of  inquiry,  the  Court  instruQt/- 
ed  the  jury  to  render  a  joint  verdict  against  all  the  de- 
fendants, which  was  done  accordingly. 

A  writ  of  error  being  taken  here,  it  was  insisted, 

1st  That  the  Court  erred  in  its  instructions  to  the 
jury,  to  render  a  joint  verdict  against  the  defendants. 

19 
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2d.  That  the  Court  erred  in  sustaining  a  demurrer 
to  the  pleas  in  abatement. 

Peck,  for  Plaintiff— cited  Ala.  Rep,  380 — 1  Lord 
Raymondy  509 — Gomyn's  Dig.  Pleader. 

Ormond,  contra. — 1  Slewt.  521 — 5  Bur.  2792. 

By  Mr.  Justice  Thornton  : 

This  was  an  action  of  trespass,  assault  and  battery, 
brought  ag-ainst  the  plaintiffs  in  error,  by  the  defend- 
ant, in  the  Circuit  Court  of  Blount  county.  The 
plaintiffs  severed  in  their  pleas :  Fields,  one  of  them, 
pleading  alone  in  abatement ;  and  the  others  uniting 
in  a  similar  defence.  A  demurrer  was  taken,  and 
sustained  to  both  of  those  pleas,  and  the  plaintiffs  in 
error  failing  to  plead  over,  a  judgment  by  default  was 
entered  against  them,  and  an  inquiry  of  damages  had 
by  the  jury,  and  judgment  of  the  Court  thereon. 

The  cause  is  here  by  writ  of  error,  and  the  assign- 
ment questions  the  legality  of  the  judgment  sustain- 
ing the  demurrer ;  as  also  a  charge  of  the  Court  to 
the  jury,  whilst  executing  the  writ  of  enquiry.  As 
to  this  last  point,  there  can  be  no  doubt  that  the 
charge  of  the  Court,  which  was,  that  the  jury  must 
find  a  joint  verdict  against  all  the  defendants,  and  could 
not  assess  separate  damages,  was  entirely  correct. 

I  will  proceed  then  to  consider  the  other  error  as- 
signed, which  involves  the  validity  of  the  two  pleas  in 
abatement.  The  plea  of  the  defendant  Fields,  I 
think,  is  substantially  a  good  one.  The  objection  to 
it,  for  the  time  of  filing  it,  was  waived  by  the  demur- 
rer :  and  its  alleged  duplicity,  is  a  defect  not  now 
available,  because  of  our  statute  of  jeofails^  which 
gives  to  all  demurrers  the  eflect  only  of  general  de- 
murrers ;  and  the  plea  being  double,  provided  it  con- 
tain anv   one  substantial  defence,  is  not  a  defect   of 
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substance ;  but  is  a  redundance,  which,  whether  it 
be  of  good  matter,  or  bad,  does  not  vitiate.    Utiky  per 
inutile  non  vitiaiur.  This  plea  contains,  though  blend- 
ed with  other  matters,  these  positive  averments,  viz : 
That  the  defendant  at  the  impetration  of  the  writ, 
was  not  a  resident  of  the  county  of  Blount,  but  of  the 
Cherokee  nation,  out  of  the  limits  of  the  said  county, 
and  out  of  the  jurisdiction  of  the  Court ;  and  that  the 
said  writ  of  capias  ad  respondendum  was  executed  up- 
on him,  without  the  limits  of  the  said  county,  and  of 
the  jurisdiction  of  the  Court.     Now,  the  demurrer 
which  admits  these  facts,  can  only  be  sustained  by 
affirming  the  proposition,  that  a  defendant  can  be 
sued  by  a  process  from  the  court  of  a  county  in  which 
he  does  not  reside,  and  be  arrested  in  virtue  of  said 
process,  by  the  sheriff  of  that  countj^  beyond  its  li- 
mits, and  beyond  the  limits  of  the  jurisdiction  of  the 
Court,  of  which  he  is  the  ministerial  officer.     This, 
I  apprehend,  canjiot  be  maintained ;  so,  without  con- 
sidering the  other  matters  embraced  in  this  plea,  we 
conclude,  that- it  was  good,  and  of  course,  that  there 
was  error  in  the  decision  of  the  Court,  adverse  to  it. 
With  regard  to  the  plea  of  the  other  defendants,  I 
think  the  demurrer  was  properly  sustained.  It  discloses 
no  facts  which  authorise  the  conclusion,  that  the  ser- 
vice of  the  process,  which  it  seeks  to  abate,  was  not 
lawful.     The  plea  contains  but  two  distinct  facts ; — 
first,  that  the  assault  and  battery  complained  of,  was 
committed  out  of  the  jurisdiction  of  the  Court ;  which, 
this  being  a  transitory  action,  is  wholly  immaterial, 
either  in  bar,  or  abatement ;  and  secondly,  that  the 
process  was  served  out  of  the  county  of  Blount,  in  the 
Cherokee  nation.     Now,   this  latter  fact,  does  not 
prove  the  service  to  be  bad ;  without  the  additional 
averment,  that  the  defendants  were  not  residents  of 
the  county  of  Blount ;  for,  by  the  act  of  1818,*  pro- j\' j^^'^*^' 
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cess  was  authorised  to  be  ^rv^d  in  the  Indiaii  lands^ 
wcpoa  any  resident  of  the  comity  from  which  the  writ 
was  i^stied. 

The  judgment  must  be  reversed,  and  the  cause  re- 
manded. 


M'ELYEA  versM  HAYTER, 

The  act  of  Congress  of  29th  May,  1890,  gratiting  pre-«mpttoof  to  MttlBAOo  fuik- 
lie  lai)4S|  having  expressly  inhibited  all  assignments  and  transfers  of  this  nght 
of  pre-emption,  prior  to  the  issuance  of  the  patent ;  a  power,  executed  with 
author!^  to  convey  land  entered  under  that  act,  when  the  patent  should  is* 
sue,  yvea  held  to  be  but  a  circuitous  evasion  of  the  act  of  Congress,  and  coo* 
sequentl}',  void,  and  that  a  title  obtained  under  such  power,  waa  illegal  wad 
inoperative. 

Semft^fr— -that  the  principle  would  not  nocessanly  be  the  safQe,  if,  a  bond,  eondt- 
tioncd  to  make  titles  to  the  land,  had  been  executed,  and  ratified  by  wa.^amtk, 
turn  of  the  com>eifanu,afttr  the  patent  had  isstied;  the  latter  would  have  conatL 
tod  a  new  contract — although  the  penalty  of  the  bond  itself,  or  damages  for 
its  breach,  might  not  have  been  recoverable. 

This  was  an  action  of  trespass,  to  try  title,  broiig1[it 
by  Hayier,  in  the  Circuit  Court  of  Jackson.  The  land 
in  controversy,  had  been  entered  by  McElyea,  under 
a ,  pre-emption  law  of  Congress,  passed  on  the  2911i 
May,  1830,  Previous  to  the  issuance  of  the  patent 
to  McElyca,  he  executed  a  power  of  attorney  to  one 
Campbell,  authorising  him  to  convey  the  land  to  Haj- 
ter,  when  the  patent  should  issue.  Campbell^  in  pur- 
suance of  the  power,  executed  the  conveyance  for  the 
land,  and  this  action  was  brought  to  recover  posse&- 
siou.  McElj^ea  offered,  on  the  trial  below,  to  show, 
that  he  had  verbally  revoked  the  power  to  Campbell: 
the  Court,  however,  rejected  testimony  of  this  fact, 
ancl  a  judgment  was  rendered  in  favor  of  Hay  ter. 

This  case  was  brought  here,  by  bill  of  exceptions. 
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McClung  and  Shortridge,  for  PlaintiflF— 
Contended,  that  there  was  no  such  contract  as 
would  entitle  the  plaintiff  below,  to  an  action  to  try 
title.  The  case  is  a  very  plain  one.  Can  it  be  pre- 
tended, ^hat  to  bring  this  case  within  the  act  of  Con- 
gress, we  are  to  spell  out,  and  show  by  word  and  let- 
ter, that  the  paper  was  a  transfer  ?  Purely  not.  If 
the  law  has  any  meaning,  we  must  be  governed  by 
its  intent,  its  reason  and  spirit,  This  action  is  in  the 
aatujre  of  an  action  of  ejectment.  In  that  action  it 
is  a  well  known  principle,  that  the  plaintiff  must  re- 
cover on  the  strength  of  his  own  title,  and  not  on  the 
weakness  of  that  of  his  adversary.  This  principle 
applies  here.  The  plaintiflF  must  show  a  clear  chain 
of  title,  vaUd  and  legal  in  every  part,  or  he  cannot 
recover.  Here,  there  is  a  part  of  the  chain  of  title 
that  is  broken.  Campbell  could  confer  no  title  but 
what  he  had  received.  He  had  received  no  transfer 
of  title ;  or  whatever  pretended  title  he  had,  it  waa 
received  at  a  time  when  no  transfer  whatever  was 
permitted  by  law:  If  there  was  no  legal  transfer 
then^  there  was  nothing  which  could  be  carried  out 
and  perfected  afterwards.  But,  it  is  said,  that  if  the 
person  entitled  to  pre-emption,  had  given  a  bond  for 
title,  a  deed  of  conveyance  given  in  pursuance  of  such 
bond,  would  have  been  good ;  and  it  is  contended, 
that  that  is  a  similar  case  to  this — that  the  title  made 
by  the  agent,  authorised  by  power  of  atomey,  is  as 
good  as  if  made  by  Ihe  party  himself.  We  say  no  : 
There,  there  would  have  been  consent ;  here,  there 
was  no  consent,  but  the  deed  was  made  against  the 
consent  of  the  party  entitled  to  pre-emption.  Can  an 
act  which  conferred  nothing,  become  something  af- 
terwards by  a  subsequent  event,  the  patentee  object- 
ing all  the  while  ?  All  presumption  of  subsequent 
assent,  is  rebutted  by  the  fact,  that  the  patentee  op- 
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posed  the  deed  of  assignment.  Congress,  in  prohi- 
biting a  transfer,  intended  to  prohibit  any  and  every 
means  of  passing  the  title.  There  could  be  no  fic- 
tion which  would  authorise  a  title  to  be  passed  from  one, 
whom  the  law  had  said  should  not  be  permitted  to 
part  with  it.  This  would  be  but  a  subterfuge  to 
evade  the  law.  There  are  fictions  of  law  permitted ; 
such  are  those  in  ejectment,  and  in  fine  and  recove- 
ry ;  but  they  are  permitted  only  to  support,  and  not 
to  overturn  the  great  principles  of  law.  But  to  allow 
the  imaginary  fictitious  state  of  the  title  here  suppos- 
ed, would  be  to  overthrow  the  grand  object  which 
Congress  had  in  view. 

Suppose  both  parties  to  have  been  equally  culpa- 
ble in  attempting  this  mode,  to  make  a  sale  inter- 
dicted by  law,  who  stands  in  the  best  situation? 
Certainly,  the  possessor.  In  pari  delicto  melior  est 
C07iditio  possidejitis. 

If  this  land  had  been  given  up  in  pursuance  of  the 
deed,  the  case  might  have  been  different;  but  the  de- 
fendant below  being  in  possession,  the  plaintiff  had 
clearly  no  right  to  recover. 

S.  Parsons,  contra. — The  act  of  Congress  which 
declares  void  all  transfers  and  assignments  made  pri- 
or to  the  issuing  of  the  patent,  is  in  restraint  of  fi-ee- 
dom  of  alienation.  It  should,  therefore,  be  construed 
with  strictness.  Let  it  be  so  construed,  and  it  cannot 
extend  to  this  case.  The  power  of  attorney  was  not 
a  transfer  ;  no  transfer  was  made  until  after  the  issu- 
ance of  the  patent.  If  the  party  entitled  to  the  pre- 
emption had  given  a  bond  before  the  issuance  of  the 
patent,  and  a  deed  afterwards,  in  pursuance  of  that 
bond,  whatever  might  be  said  of  the  bond,  the  deed 
would  surely  be  good.  That  case  is,  in  principle, 
like  the  present.    Here,  the  conveyance  was  made  by 
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one  having  received  authority  to  convey ;  it  is  the 
same  as  if  the  conveyance  had  been  made  by  the  par* 
ty  himself. 

By  Mr.  Chief-Justice  Saffold  : 

The  action  is  trespass,  to  try  titles.  The  suit  vr^s 
instituted  in  the  Circuit  Court  of  Jackson,  by  Hay ter, 
against  the  plaintiff  in  error,  to  recover  possession  of 
a  half  quarter  section  of  land,  in  the  district  of  land 
subject  to  sale  at  Huntsville :  also,  damages  for  the 
detention.  A  recovery  was  had  in  favor  of  the  plain- 
tiff below,  according  to  the  object  of  the  suit.  On 
the  trial  McElyea  excepted  to  the  evidence  offered 
against  him,  but  his  objections  were  overruled,  and 
the  evidence  was  admitted. 

This  is  the  cause  now  assigned  for  error. 

Ii  appears  that  the  land  in  question  was  entered  by 
McElyea,  under  the  act  of  Congress,  passed  on  the 
29th  May,  1830,  entitled  "  An  act  to  grant  pre-emp- 
tion rights  to  settlers  on  the  pubUc  lands ;"  that  the 
patent  issued  to  him  on  the  1st  of  June^  1831,  in 
the  usual  form.  It  also  appears  in  evidence  that  pre- 
vious to  the  latter  date,  in  September,  1830,  McElyea 
had  executed  his  power  of  attorney  to  one  William 
H.  Campbell,  authorising  him  in  the  name  of  the  prin- 
cipal, to  execute  a  deed  of  conveyance  to  Hayter  for 
the  land  in  question,  so  soon  as  the  patent  should  be  ob- 
tained for  the  same.  The  evidence  discloses  the  further 
fact,  that  subsequent  to  the  date  of  the  patent,  in  June 
1832,  the  deed  of  conveyance  was  executed  pursuant 
to  the  power.  It  is  also  shewn,  that  McElyea  oflFer- 
ed  proof  on  the  trial,  that  previous  to  the  execution  of 
the  deed  he  verbally  revoked  the  power  of  attorney, 
forbidding  Campbell  to  execute  the  conveyance; 
which  proof  the  Court  rejected.  All  these  documents 
appear  to  have  been  legally  executed  and  recorded  ; 
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except  80  far  as  relates  to  the  capacity  of  the  parlies  to 
contract  concerning  the  subject  matter,  at  the  lime  of 
contracting. 

The  act  of  Congress  referred  to,  under  which  this 
entry  was  made,  after  granting  the  right,  and  pre- 
scribing the  mode  by  which  the  settlers  could  avail 
themselves  of  its  provisions,  declares  ''  tha;t  all  assign^ 
ments  and  transfers  of  the  right  of  preromption,  given 
by  this  act,  prior  to  the  issuance  of  the  patents,  sh€iB 
be  nidi  and  voidr  This  inhibition  is  pereiAptory  in 
its  terms.  The  policy  of  the  restriction,  unquestioii- 
ably  was  to  protect  the  objects  of  the  statute  from  the 
imposition  or  oppression  of  speculators  or  capitalists. 
The  circumstances  which  alone  could  ccaifer  this 
right  of  pre-emption  on  the  settlers,  tiieir  occupancy 
and  cultivation  of  the  public  lands,  pre-supposed  them 
to  have  been  indigent,  and  within  the  grasp  of  money 
holders.  The  right  was  about  to  be  vested,  without  any 
previous  negociation  on  the  part  of  those  who  were  in- 
tended to  be  benefited  by  it,  when  it  might  well  have 
been  apprehended,  as  doubtless  it  was,  that  many,  in  re- 
mote parts  of  the  Union,  would  for  some  time  remain 
ignorant  of  their  rights,  or  of  the  requisites  to  ecAid^ 
lish  them ;  and  would  not  therefore  duly  appreciate 
them.  The  presumption  also  was  well  warranted, 
that  many  might,  previous  to  the  passage  of  the  act, 
have  assigned  or  transferred  the  right,  while  it  re- 
mained merely  in  expectanay;  and  tiiat  by  th^9e 
means,  the  actual  settlers  might  be  deprived  of  the 
intended  bounty.  Hence  it  was,  that  the  govern- 
ment, while  granting  the  right  of  pre-empition,  abso* 
lutdy  interdicted  the  assignrneht  and  transfer  of  it, 
prior  to  the  issuance  of  the  patent,  by  declaring  all 
such  assignments  and  transfers  "  rmd  and  void,'' 

Now,  does  not  the  power  of  attorney  clearly  imply 
a  contract,  assigning  and  transferring  the  right  of  pre- 
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emption  in  this  case,  at  the  time  of  its  execution, 
%vhich  was  long  prior  to  the  issuance  of  the  patent  ? 
It  was  also  previous  to  an  act  of  1832,  supplementa- 
ry to  the  former  act,  which  removed  the  restraint,  by 
providing  that  (ifter  that  time,  all  persons  who  had 
availed  themselves  of  the  right  of  pre-emption  under 
the  former  .act,  might  assign  and  transfer  their  certi^ 
ficates  of  purchase  or  final  receipts ;  and  that  the  pa- 
tents might  issue  for  the  lands  in  the  name  of  such 
assignee.  At  the  date  of  this  latter  act,  Congress  ap- 
pears to  have  acted  on  the  presumption,  that  the  dan- 
ger of  injustice  or  oppression  contemplated  by  the 
former,  had  ceased  ;  that  sufficient  time  had  elapsed 
for  all  persons  entitled  to  pre-emptions  to  have  be- 
come informed  of  their  rights,  and  to  have  placed 
them  beyond  the  reach  of  injurious  speculation.  It 
is  perfectly  clear  that  one  holding  a  certificate,  or  final 
receipt,  for  a  pre-emption  right  of  this  description, 
imder  a  transfer  or  assignment,  executed  prior  to  the 
date  of  the  latter  act  of  Corgress,  could  not  have  ob- 
tained the  patent  in  his  own  name — that  he  would 
not,  bylaw,  have  been  entitled  to  it. 

Had  this  been  only  a  power  constituting  Campbell 
the  general  agent  of  McElyea,  to  transact  his  busi- 
ness in  his  absence ;  and  among  other  things,  to  con- 
vey and  assign,  or  transfer  his  lands,  such  instrument 
would  not  have  furnished  internal  evidence  of  a  prior 
contract  for  the  assignment  or  transfer  of  any  parti- 
cular article.  But,  in  this  case,  the  object  is  special 
and  definite— -that  Campbell  should,  for  McElyca, 
and  in  his  name,  alien  and  confirm  by  deed,  to  Hay- 
ter  individually,  this  particular  tract  of  land ;  from 
which,  the  inference  is  irresistible^  that  a  contract 
then  existed  for  the  ''  assignment  and  transfer"  of 
the  same,  between  these  persons,  such  as  the  act  of 
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Congress  had  declared  should  be  m^  and  void.  TbB 
principle  is  not  necessarily  the  same,  as,  if  instead  of 
this  power^  a  bond  for  titles  had  been  executed  at  the 
same  time,  and  McElyea  had  afterwards,  when  in 
possession  of  the  patent,  executed  the  deed  pursuant 
to  the  previous  void  agreement.  In  this  latter  case, 
the  subsequent  execution  of  the  conveyance  would 
have  constituted  a  new  contract,  when  there  was  no 
Restriction  against  it  But  if  suit  were  brought  cm 
such  bond  to  recover  the  penalty,  or  damages,  for  ths 
breach^  it  is  clear  that  no  such  recovery  could  be  had, 
because  of  the  illegality  of  the  contract,  with  refer- 
ence to  the  subject  matter,  at  the  time  when  made. 
Though  it  is  true,  McElyea  could  have  legally  re- 
voked this  power,  or  he  could  have  adopted  and  sanc- 
tioned it,  after  being  authorised  to  alien  the  land;  it 
does  not  appear  that  he  did  either ;  and  vievraig  it 
«is  a  void  or  voidable  instrument,  he  is  not  concluded 
by  it,  unless  it  can  be  inferred,  that  he  afterwards 
adppted  and  ratified  it ;  of  which,  however,  there  is 
no  evidence ;  on  the  contrary,  it  appears,  he  offered 
evidence  of  a  verbal  revocation^  which  the  Court  re- 
jected. I  do  not  mean  to  say,  that  a  parol  revocation 
could  avoid  a  valid  power,  executed  by  deed  ;  but  as 
this  power  was  insufficient  without  a  subsequent  ap- 
proval, adoption,  or  ratification,  we  are  fuUy  author- 
ized to  assume  the  fact,  from  the  rejection  of  this  evi- 
dence, and  the  absence  of  any  other,  that  thwe  was 
none  such. 
«iiwheat.358  The  case  of  Armstrong  vs.  Tokr*  is  an  authority 
on  the  principle  involved  in  this  case.  It  was  there 
held,  that  where  a  contract  grows  immediately  out  o^ 
and  is  connected  with,  an  illegal  or  immoral  act,  a 
court  of  justice  will  not  lend  its  aid  to  enforce  it  ; 
also,  that  if  a  contract  be,  in  part  only,  connected 
with  the  illegal  consideration,  and  ffrofvs  immediatd^ 
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cut  of  it,  though  ^  it  be  in  fact  a  new  contract,  it  is 
equaBy  tainted  by  it. 

Here  it  is  fully  evident,  that  the  circuitous  mode 
adopted  to  effect  this  assignment  and  transfer,  was 
intended  as  an  evasion  of  the  prohibitorj'  act  of  Con- 
gress ;  therefore,  the  title  thus  acquired,  must  be  pro- 
nounced ntiH  and  void ;  and,  the  judgment  below 
must  be  reversed,  and  the  cause  remanded,  if  desired, 
by  the  plaintiff  below. 


TURK  versus  SMTTH  &  CO. 

<         •  •  • 

The  judgment  of  an  inferior  Court,  on  a  matter  submitted  for  its  inspection^ 
wDl  not  be  reviewed,  unless  a  bill  of  exceptions,  making  that  matter  part  o^ 
the  case,  and  bringing  h  to.  4je  view  of  the  appellate  Court,  has  been  regulah. 
Ij  taken* 

In  the  Circuit  Court  of  Jackson,  a  proceeding  by^ 
scire  facias  against  bail,  was  instituted  by  Smith  & 
Co,  against  the  plaintiff  in  error,  Turk. 

The  plea  was  nul  tiel  record— on  which,  after  an  ex- 
amination of  the  record,  in  the  original  judgment,  the 
Court  below,  decided  in  favor  of  its  sufficiency,  alttd 
judgment  was  regularly  entered  for  the  plaintiffs  be-  " 
low. 

The  defendant,  by  writ  of  error,  brought  the  case^ 
into  this  Court,  alleging  a  variance  between  the  scire 
facias,  and  the  record  of  judgment  on  which  the  scire* 
facias  was  founded :  but  no  bill  of  exceptions  to  th^ 
judgment  of  the  Court  below  wm  taken,  either  setting 
out  the  rfecord,  or  showing  its  imperfections  and  va- 
liance. 
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S.  Parsons,  for  Plaintiffs. 

Hopkins,  contra- — Ala.  Rep.  289 — Atk.  Dig,  61, 
^  8—62,  §  12—53,  ^  16. 

By  Mr.  Justice  Hitchcock  : 

This  is  a  judgment  on  a  scire  faciasy  against,  bail. 
The  defendant  craved  oyer  of  the  bail  bond;  and 
pleaded  nultiel  recordy  and  that  the  bond  is  "not  such 
as  is  required  by  law."  Judgment  was  rendered  in 
the  Circuit  Court  of  Jackson  county,  for  the  plain- 
tiffs below,  and  the  case  has  been  brought  hero  by 
writ  of  error. 

Various  assignments  have  been  made  here,  to  show 
a  variance  between  the  sci.  fa.  and  the  record  of  the 
judgment  in  the  original  suit,  upon  which  the  sci.  fa. 
is  predicated — ^none  of  which  can  be  noticed,  as  that 
record  is  not  before  this  Court.  On  the  plea  of  nid 
tiel  record^  the  Judge  below  inspects  the  record,  and 
gives  judgment  as  to  him  may  seem  right ;  and  to 
bring  any  question  upon  his  judgment  here,  there 
must  be  a  bill  of  exceptions,  to  make  the  record  apart 
of  the  proceedings  of  the  case.  That  not  having 
bden  done,  the  Court  here,  cannot  look  at  that  record. 

The  second  plea,  as  to  the  sufficiency  of  the  bond, 
can,  if  viewed  at  all,  be  considered  only  in  the  light 
of  a  demurrer  to  the  bond.  The  Court  has  looked 
into  it  with  that  view. 

Our  statute  requires  the  shcrilf,  in  all  cases  requir- 
ing bail,  to  take  a  bond  in  double  the  amount  of  the 
debt  sued  for,  payable  to  himself,  which  he  is  requir- 
ed to  assign  to  the  plaintiff.  There  is  no  form  re- 
quired by  statute,  but  all  bail  is  declared  to  be  special 
bail,  and  is  to  be  proceeded  against  by  sci.  fa.  after  a 
return  of,  the  body  rvot  found,  on  b,  capias. 

This  bond  describes  the  suit,  and  sets  oiit  a  condi- 
tion, substantially  shewing  what  the  defendant  would 
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be  liable  for — ^which  is,  for  the  appisarance  of  the  de- 
fendant in  the  original  suit,  at  the' return  term  of  the 
writ,  "  there  to  do  what  may  be  by  law  required  of 
him,  and  not  to  depart  the  Court  without  the  leave  of 
the  Court — ^if  so,  to  be  roid,  and  not  else/' 

The  Court  can  discover  no  defect  in  this  bond;  and 
the  judgment  mu  st  be  affirmed . 


WYATT  wrsta  AYRES  AND  TARRANT. 

Where  one  falsely  and  fraudnlently  representing  himself  to  bo  the  agent  of 
others,  prosecuted  a  variety  of  legal  proceedings  against  A  and  T,and  there* 
hy  induced  them  to  execute  their  note,  as  a  compromise,— held. 

That  this  was  the  case  of  a  fraud,  growing  directly  out  of  an  impioral  act,  con. 
nected  with,  and  depending  upon  it :  and  that  a  plea,  alleging  these  facts, 
was  a  good  and  available  defence  to  an  action,  brought  to  recover  the  amount 
of  the  note. 

This  was  an  action  of  debt,  brought  in  the  name 
of  Wyatt,  agauist  the  defendants,  in  the  Circuit  Court 
of  Jefferson. 

The  defendants  filed  their  plea,  setting  out,  in  sub- 
stance^  that  one  Thompson,  had  artfuUy  induced  the 
defendants  to  execute  the  note  sued  on,  as  a  compromise 
of  certain  motions  which  ho  was  prosecuting  against 
them,  by  falsely  and  fraudulently  representing  him- 
self to  be  the  agent  of  the  plaintiffs  in  those  motions. 

A  demurrer  to  the  plea,  was  overruled  by  the  Court 
below,  and  that  decision  was  assigned  to  this  Court 
as  error. 

Peck  for  Plaintiff. — Do  not  the  matters  set  forth  in 
the  plea,  disclose  a  suflScient  consideration  to  support 
the  note  ?     If  it  be  contended  that  the  compromise 
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of  the  motions  was  the  inducement  to  the  giving  of 
the  note,  then,  whether  Thompson  was  or  not,  the  le- 
gal agent  of  the  plaintiffs  in  those  motions,  is  imma- 
terial. The  actual  compromise^  was  a  present  bene« 
fit  to  the  defendants,  and  therefore  a  consideratioD. 
PorveU  on  Con.  346 — Ripon  v.  Norton^  Cro^  Ehz.SSh 

The  plea  docs  not  charge  that  any  fraud  by  Thomp- 
son induced  them  to  make  the  note  payable  to  the 
plaintiff.  It  says,  Thompson  artfully  induced  them, 
without  disclosing  what  arts  were  used.  In  the  first 
place,  I  deny  that  artfulness  amounts  to  fraud :  false- 
hood must  enter  into  and  form  a  component  part  of 
every  fraud.  A  party  may  act  artfully,  or  what  is 
synonymous,  skilfully,  without  suppressing  the  truth, 
or  suggesting  a  falsehood.  But,  if  it  be  detenhined 
that  artfulness  possesses  all  the  evil  qualities  of  a 
fraud,  then,  I  contend,  the  artful  conduct  should  have 
been  specifically  chained — that  the  Court  mighthave 
determined  whether  it  amounted  to  a  fraud  ;  and  al- 
so, that  the  plaintiff  might  have  traversed  it  by  a  re- 
plication.— The  HuntsviSe  Bank  v.  fliVZ,  1  Stewt  218. 

The  plea  does  not  aver  that  Thompson  viras,  or 
pretended  to  be,  acting  as  the  agent  of  the  plaintiff, 
Wyatt,  The  plaintiff  is  in  no  vnse  charged  to  have 
participated  in  the  supposed  fraud,  or  even  to  have 
had  any  knowledge  of  it.  The  fraud  of  a  third  per- 
son cannot  be  plead  against  the  plaintiff,  without  con- 
necting him  either  directly  or  indirectly,  vntii  its  per- 
petration. The  plea  is  to  be  taken  most  strongly  in 
its  construction,  against  the  defendants.  The  plea, 
therefore,  not  charging  the  plaintiff  with  any  parti- 
cipation in  the  fraud,  the  Court  will  pronounce  him 
innocent — CMt  on  PI  521. 

Again — The  promise  contained  in  the  note  is  un^ 
connected  with  the  supposed  fraud,  practised  by 
Thompson  on  the  defendant :  therefore,  it  is  not  taint* 
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ed  by  it  The  making  the  note  was  a  subsequent 
voluntary  contract  with  the  plaintiff,  and  distinct  from 
the  one  with  Thompson  to  compromise  the  motions. 
Armstrong  vs-  Tokr,  11  Wheat,  258,  272,  273— 
Tachney  vs.  Reynolds,  4  Burr.  2069—3  Term  R.  418. 

By  Mr.  Justice  Hitchcock  : 

This  is  an  action  brought  on  a  note,  under  seal* 
dated  23d  April,  183a,  payable  25th  December  fol- 
lowing, for  one  hundred  dollars,  given  by  the  defend- 
ants, payable  to  the  plaintiff.  The  defendants  plead- 
ed, that  the  writing  obligatory  sued  on,  was  obtained 
fix)m  them  by  covin,  collusion,  and  misrepresentation, 
by  one  James  Thompson,  in  this — ^that  the  said  James 
Thompson,  before  the  making  of  the  said  instrument, 
had  instituted  and  was  prosecuting  a  variety  of  mo- 
tions in  Jefferson  Circuit  Court,  against  the  defendants 
and  their  securities,  who  had  been  sheriffs  of  said  coun- 
ty, for  failing  to  return,  according  to  law,  a  variety  of 
executions,  which  had  issued  upon  judgments  in  said 
Coart>  and  which  had  beeli  placed  in  their  hands  to 
execute  and  return,  according  to  law.  The  plea  sets 
out  the  motions,  shewing  a  number  of  cases  between 
different  persons.  It  then  states,  '^  that  the  said  Thomp* 
son,  by  falsely  and  fraudulently  representing  to  the 
aaid  Ayres,  that  he,  the  said  Thompson,  was  the  lan^- 
Jul  agent  of  the  said  plaintiffs  in  said  motions,  imd  was 
duly  authorised  to  institute  the  same,  fakdy  and 
frmdiJenthf  induced  the  defendants,  upon  a  compro- 
mise of  said  motions,  to  execute  the  said  instrument, 
when  in  truth  and  in  fact,  the  said  Thompson,  at  the 
time  of  the  institution  of  said  motions,  and  at  the  time 
of  the  making  of  the  said  compromise,  and  the  exe- 
cution of  the  said  instrument,  was  not  the  lawful  agent 
of  the  plaintiffs  in  the  motions,  and  had  never  received 
any  authority  from  them  to  institute,  prosecute,  or 
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inferences  to  be  drawn  from  it ;  and  it  is  not  con- 
ceived that  it  is  obnoxious  to  any  one  of  the  positions 
which  have  been  insisted  on  by  the  plaintiff's  counaeL 
The  judgment  must  bo  affirmed. 


If  ABORS  venut  NABORS^ 

While  &  mttt  entry  or  statement  of  the  name  of  a  ca^e,  anA  of  the  coutnel  pto* 
aecuting  and  defending  it,  not  shewn  by  whom  made,  fnot  bein^  such  an  en* 
try  of  appearance  as  is  required  by  the  rules  of  Court,)  or  tlie  giving  of  are" 
plevy  bond,  (in  an  action  of  detinue,)  or  the  filing  of  a  plea  in  abatement  to 
the  writ;  are  not,  in  either  ease,  such  an  appearance  as  will  waive  the  lighl 
of  an  objection  to  an  abateable  defect  in  the  writ :  Yet,  a  plea  to  such  defect^ 
to  be  available,  must  appear  to  have  been  Submitted  at  the  proper  time,  iti  thtf 
proper  place,  and  in  the  mode  prescribed  by  the  statute* 

This  action,  being  detinue,  was  instituted  in  the 
Circuit  Court  of  Shelby,  by  the  defendant  in  error, 
to  recover  possession  of  certain  slaves. 

An  objection,  by  plea,  was  made  to  the  writ,  that 
it  was  returnable  to  a  day  in  February,  when,  by  law, 
it  should  have  been  to  March.  The  Court  below, 
rejected  the  plea,  and  a  writ  of  error  was  taken  to  this 
Court,  where  the  defect  in  the  return  of  the  writ, 
was  insisted  on,  as  error. 

The  record  showed  the  statement  of  an  entry  of 
the  title  of  the  cause,  the  nature  of  the  action,  and  the 
names  of  prosecuting  and  defending  counseL  It  also 
disclosed,  that  the  defendant  had  replevied  the  slaves^ 
and  given  the  usual  bond  required  in  such  cases. 

Moody  and  Stewart,  for  Plaintiff  in  error — Con- 
tended, that  the  writ  was  returnable  to  an  improper 
day :  it  required  the  appearance  of  the  party  at  a 
time  when  there  was  no  Court.    The  question  arises, 
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was  the  writ  good  ?  It  required  that,  which  there 
was  no  legal  authority  for  requiring.  No  obedience 
to  it  would  have  b6en  of  any  avadl :  it  was,  therefore, 
an  unauthorised  and  illegal  writ.  But  the  defendant 
below,  gave  bond,  according  to  law,  that  he  might  re- 
tain the  possession  of  his  property ;  and  it  may  be 
said  that  this  was  a  waiver  of  the  error  in  the  writ. 
He  gave  bond  under  coercion :  he  was  bound  to  give 
bond.  This,  then,  could  be  no  waiver  of  any  right ; 
for  a  waiver  must  always  be  voluntary.  It  may  also 
be  contended,  that  the  entry  of  the  name  of  Mr.  Mar^ 
dis  on  the  docket,  as  attorney  for  the  defendant,  \^as 
a  waiver  of  the  error.  This  was  no  appearance,  in 
the  legal  sense  of  the  term.  The  docket  is  no  part 
of  the  record.  A  rule  has  been  adopted  by  this  Court, 
that  a  book  shall  be  kept  for  entering  appearances, 
in  the  Circuit  Courts,  and  the  attorney  shall  state  for 
whom  he  appears,  and  the  date  of  his  appearance. 
No  such  appearance  seems  to  have  been  entered  in 
this  case ;  and  yet,  if  such  appearance  had  been  en- 
tered, it  is  not  admitted  that  it  would  have  been  any 
waiver  of  the  error  in  the  writ.  The  party  appears 
for  bis  own  defence — ^not  on  the  merits,  but  against 
the  illegal  prosecution :  he  appears,  not  to  enter  into 
the  question  of  property,  but  to  shew  that  he  has  no 
right  to  be  called  on  to  answer  under  the  circumstan- 
ces of  the  case.  .  Shall  a  party  be  entrapped  by  con- 
formity to  the  Vule  ? 

At  a  subsequent  term,  a  plea  in  abatement  wa^ 
offered,  setting  forth  the  error  of  the  writ;  but  it  was 
rejected  by  the  Court.  The  offering  of  this  plea 
cannot  be  a  waiver  of  the  required  notice.  An  ap- 
pearance to  file  such  a  plea  as  this,  is  no  appearance 
to  bind  the  party,  other^vise  no  error  of  the  kind  now 
under  consideration  could  ever  be  taken  advantage  of. 
The  attempt  to  take  advantage  of  it,  would  euro  it. 
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But  here  the  plea  was  not  received,  and  ought  not, 
in  fact,  to  be  in  this  record  ;  aad  not, being  received, 
it  ought  not  to  be  used  to  prejudice  the  party. — i 
Stewart  41. 

Peck,  contra — Insisted,  that  the  plaintiff  in  error, 
was  standing,  in  support  of  his  rights^  on  a  mere  tech- 
nicality. True,  there  is  an  error  in  the  writ,  as  to 
the  time  of  holding  Court  It  is  a  mere  clerical  mi&* 
prision.  The  giving  of  the  bond,  by  which  the  party 
had  his  property  returned,  was  a  sufficient  waiver  of 
the  objection.  And  the  entering  of  the  party's  name, 
by  attorney  on  the  docket,  wa?  a  sufficient  appear- 
Mice  to  cure  the  defect.  It  shewed  the  defendant  was 
apprised  of  the  holding  of  the  Court  in  due  time — 
that  he  knew  the  proper  term,  and  recognised  it  by 
his  own  act.  If  this  were  not  sufficient,  the  plea  in 
abatement  would  be.  The  appearance  cures  the  cle- 
rical error.  Thcobject  of  the  writ  is  to  bring  the  de- 
fendant into  Court ;  and  the  offering  of  a  plea  shews 
that  the  object  of  the  writ  has  been  effected.  The 
giving  of  the  bond,  entering  of  the  attorney's  name 
©n  the  docket,  and  finally,  the  offering  of  the  plea,  all 
sufficiently  shew,  that  the  defendant  knew  of  the  suit, 
of  the  Court  to  which  it  was  brought,  of  the  nature 
of  the  action,  and  when  and  where  he  might  appear 
to  defend 

The  clerk  says,  that  at  the  May  term,  the  follow- 
ing appearances  were  entered :  **  Nabors  vs.  Nabars, 
Peckf  for  Plaintiff — Mardis\  for  defendant."  This  is 
a  substantial  comjdiance  with  the  rule  :  it  is  a  literal 
compliancy,  except  as  to  the  day  when  the  appear- 
ance was  entered.  Does  not  this  record  shew,  that 
the  party  was  present,  and  employed  counsel  ?  The 
record  shews,  that  these  appearances  were  entered  be- 
fore the  declaration  was  filed.    If  the  defendant  be- 
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low,  had  intend^  to  treat  such  writ  as  a  nullity,  and 
had  entered  no  appearance,  the  plaintiff  would  then, 
probably,  have  discontinued  his  action.  Shall  the  de- 
fendant be  allowed  to  entrap  the  plaintiff,  by  a  defec- 
tive appearance  ?  If  the  appearance  is  defective,  it  is 
the  party's  own  wrong,  of  which  he  cannot  be  allow- 
ed to  take  advantage. 

As  to  the  plea  in  abatement,  it  is  not  contended 
that  a  defendant  cannot  tal^e  advantage  of  a  defect  in 
.  the  writ,  without  injuring  his  rights  by  appearance ; 
but  it  is  urged,  that  if  he  fail  to  succeed  in  such  at- 
tempt, he  is  shewn  to  have  been  in  Court,  which 
amounts  to  an  appearance.  The  filing  of  a  plea  in 
abatement  is  an  appearance.  Here,  the  defendant 
filed  his  plea ;  but  it  was  not  in  time,  and  it  was 
therefore  rejected  by  the  Court.  He  cannot  then  turn 
round,  and  say  he  is  not  in  Court. 

The  law  requires  an  endorsement  of  the  cause  of 
action  on.  the  writ ;  but  the  Court  has  decided,  that 
no  advantage,  can  be  taken  of  this  defect,  unless  ta- 
ken at  the  appearance  term. — 2  Stervt  130.  This, 
like  the  case  before  the  Court,  is  a  defect  in  the  writ. 
So,  here,  the  defect  should  have  been  taken  advan- 
tage of  at  the  returti  term  of  the  writ :  the  plea  was 
offered  at  the  trial  term. — See  3  Peters,  459. 

By  Mr.  Justice  Hitchcock  : 

This  is  an  action  of  detinue,  brought  by  William 
Nabors,  against  the  plaintiff  in  error,  for  two  negro 
slaves.  The  writ  was  issued  on  the  first  day  of  No- 
vember, 1830 ;  and  is  made  returnable  on  the  ''Ji/th 
Mandctt/  after  the  fourth  Monday  in  February  y''  then 
next,  when  it  should  have  been,  fifth  Monday  after  the 
fourth  Monday  in  March  then  next.  The  negroes 
were  replevied  by  the  defendant — and  bond  given  un- 
der the  statute,  by  the  defendant — ^who  kept  possession 
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of  the  negroes.  The  condition  is  such,  as  is  usual  in 
such  cases.  At  the  May  term,  1831,. which  was  the 
return  term  of  the  writ,  it  being  the  first  Circuit  Court, 
by  law,  to  be  held  after  the  issuing  of  the  writ,  the 
clerk  states  the  following  entries  :  "  At  the  May  term, 
1831,  of  said  Court,  the  following  appearances  were 
entered,  to  wit : 

Peck,        C    Wilham  Nabors    ^ 

<  vs.  >    Detirme.'* 

Mardis.    (    Samuel  Nabors.    ) 

There  is  nothing  else  to  show  any  iappearance  by 
the  defendant,  by  himself,  or  by  counsel.  The  plain- 
tiff filed  his  declaration  at  this  term,  and  the  cause 
was  continued. 

At  the  October  term,  following,  the  plaintiff  moved 
the  Court  to  reject  a  plea,  which  appears  to  have  been 
found  among  the  papers  of  the  suit,  because  there  vras 
no  endorsement  by  the  clerk  of  the  Court,  showing 
that  the  plea  had  been  filed  within  the  time  allowed 
for  pleading.  This  plea  is  entitled  of  the  May  term, 
1831,  of  the  Court,  was  sworn  to  on  the  29th  of  Octo- 
ber, 1831,  and  is  a  plea  in  abatement  to  the  writ,  by 
the  defendant  in  his  own  proper  person,  and  alleges 
for  matter  of  abatement,-»-that  by  the  act  of  the  16th 
of  January,  1830,  the  Circuit  Court  for  Shelby  Coun- 
ty, was  required  to  be  held  on  the  fifth  Monday  after 
the  4th  Monday  in  March,  and  not  on  the  5th  Monday 
after  the  4th  Monday  in  February,  as  is  alleged  inthe 
writ ;  and  that,  because  the  proper  term  of  the  said 
Court  is  not  set  forth  in  the  writ,  he  prays  that  the 
same  may  be  quashed.  This  plea  was  rejected  by 
the  Court ;  and  the  defendant  refusing-  to  plead  to  the 
action^  a  judgment  by  default  was  taken,  and  a  writ 
of  inquiry  was  awarded,  and  judgment  for  the  plain^ 
tiff  for  the  negroes,  and  for  damages  for  the  detention. 

The  defendant  has  brought  the  case  to  this  Court, 
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by  writ  of  error  ;  and  has  assigned  for  error,  the  in- 
stifficiency  of  the  writ,  it  being  made  returnable  at  a 
time  when  there  was  no  Court. 

It  is  admitted  the  writ  is  detective ;  but  the  de- 
fendant  in  error  insists  that  the  defect  has  been  cured 
by  the  appearance  by  the  defefhdant,  by  himself  and 
counsel. 

1*  Because  the  giving  of  the  replevy  bond,  is  an 
appearance  in  law. 

2.  Because  the  statement  of  the  clerk,  shews  that 
Mr.  Mardis  was  substantially  entered  as  his  counsel 
at  the  return  term ;  and, 

3.  Because  the  filing  of  the  plea  in  abatement,  is  a 
sufficient  appearance. 

The  Court  does  not  consider  either,  or  all  of  the 
above  reasons  a  sufficient  answer  to  the  objections  to 
the  writ  The  giving  of  the  replevy  bond,  was  a  mat* 
ter  necessary  to  recover  possession  of  the  negroes,  who 
had  been  taken  into  the  custody  of  the  sheriff  by  virr 
tue  of  the  writ,  and  without  that  they  would  have  gone 
into  the  possession  of  the  plaintiff,  who  had  given  the 
necessary  bond  on  procuring  the  writ.  It  was  riot  such 
a  voluntary  act  as  manifested  &n  intention  to  wdive 
the  defect  of  the  writ,  and  cannot  be  insisted  on  as  such. 

The  alleged  appearance  of  Mr.  Mardis,  is  not  such 
as  is  required  by  the  first  general  rule,  adopted  in 
July,  1830,  for  tiiie  government  of  proceedings  in  the 
Circuit  Court.  That  rule  requires  the  derk  to  keep 
a  "  Book  of  Appearances,"  in  which,  counsel  desir- 
ing to  appear  in  any  suit,  shall  make  in  said  book,  or 
cause  the  clerk  to  make,  an  entry  of  his  name,  stating 
the  cause  in  which  he  wishes  to  appear,  the  party  or 
person  for  whom  he  appears,  and  the  date  of  the  en- 
try.    Such  entry  is  considered  an  appearance. 

The  statement  in  this  record  does  not  furnish  any 
one  of  these  particulars,  in  the  manner  pointed  out  by 
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the  rule.     It  does  not  shew  by  whom,  when,  or  on 
what  the  entry  was  made.     It  does  not  come  up  to 

•AU.  Rep  3).  the  decision  in  the  case  of  Cain  vs.  SulMvan^''  eited 
by  the  defendant's  counsel ;  for  there,  it  appeared, 
the  entry  was  on  the  docket.  This  rule  was  intend- 
ed to  remedy  the  mischiefs  growing  out  of  that  de- 
cision ;  and  the  Court  cannot  relax  its  provisions  by 
intendment.  An  appearance  made  and  certified  un- 
der this  rule,  would  bind  the  party.  It  would  be  a 
voluntary  appearance,  and  would  cure  all  defects  of 
an  anterior  date,  not  taken  advantage  of  in  time. 

Neither  can  the  Court  consider  the  appearance  by 
the  defendant,  as  set  forth  in  the  effort  to  get  the  ben- 
efit of  the  plea  in  abatement,  as  such  voluntary  ap- 
pearance as  will,  in  the  event  of  failure,  cure  the  de- 
fect. To  say  that  a  party  who  appears  to  assert  a 
defence  upon  an  alleged  defect  in  the  proceedings, 
not  going  to  the  merits  of  the  action,  shall  be  preclu- 
ded from  having  the  benefit  of  an  examination  in  a 
higher  tribunal,  into  the  validity  of  that  defence,  be- 
cause he  fails,  in  his  efforts  below,  would  be  unjust 
in  the  extreme.  By  this  mode  of  reasoning,  if  he 
fells,  he  has  cured  the  defect  by  making  the  point, 
and  if  he  pleads  over,  he  cannot  assign  it  for  error 
here.  He  is,  therefore,  virtually  precluded  from  try- 
ing his  defence  at  all.  If  the  defect  is  such  an  one 
as  is  properly  the  subject  of  an  assignment  of  error, 
his  hivii^  failedin  endeavoring  to  aSert  his  right  in 
the  Court  below,  ought  not  to  preclude  his  being 
heard  Tiere. 

But  the  Court  is  not  satisfied  that  the  defect  in  thift 
writ,  is  such,  as  can  be  assigned  for  error  in  this 
Court.    By  the  act,  regulating  the  issuing  of  process,*" 

»Aik.  Dig.278. «  All  Original  process  shall  be  issued  by  the  clerk, 
and  shall  be  returnable  to  the  fir'st  day  of  the  term, 
be  served  five  davs  before  the  term  :  and  where  the 
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process  issues  within  five  days- of  the  beginning  of  a 
terra,  it  shall  bs  made  returnable  to  the  next  term  af- 
ter that  then  to  be  held ;''  and,  "  all  writs  and  pro- 
cess issued,  made  returnable,  or  executed,  in  any  other 
maaner,  or  at  any  other  time,  may  be  abated  on  the 
plea  of  the  defendant." 

It  will  not  bs  contended,  that  an  error  in  the  re- 
^n:  of  a  writ,  makes  the  writ  de  facto,  a  nnUity :  it 
is  defective,  and  may  be  abated  by  pka.  But  if  it  have 
all  the  other  essential  qualities  necei^ary  to  constitute 
a  good  writ— if  it  be  signed  and  tested  by  the  clerk — 
be  directed  to  the  sheriff— describe  the  Court  proper- 
ly— ^have  proper  parties — and  contain  a  proper  cause 
of  action,  it  shall  not  be  rejected  by  the  Court  ex  of^ 
ficM.  The  statute  has  not  declared  such  a  writ  void. 
It  contemplates  the  possibility  of  errors,  in  the  acts  of 
the  clerk,  and  provides  a  remedy,  by  which  the  de- 
fendant shall  be  permitted  to  avail  himself  of  the  de- 
fect, and  get  the  benefit  of  the  delay. 

By  reference  to  Bacon's  Abridgment,'^  it  will  be  seen,^  Tt>,  Av«te« 
that  such  acts  as  make  a  writ  void,  are  those  which  ^" '  *  ' 
shew  that  nothing  can  cure  the  defect — such,  as  that 
no  judgmtot  could  be  rendered  thereon.  The  term 
XBed  in  our  statute,  that  a  writ  thus  defective,  may 
be  abated,  is  understood  by  the  Court,  to  be  sj^nony- 
mous  with  must  be  abated ;  and  excludes  the  idea  of 
any  other  mode  of  taking  advantage  of  the  defect. 
Where  a  party  has  been  served  with  process,  it  is  a 
notice  to  him,  which  puts  him  upon  his  defence.  If 
he  discover  a  defect  which  renders  the  writ  void,  he 
may  disregard  the  process ;  and  if  judgment  be  ren- 
dei^ed  s^inst  him  below,  he  may  come  here  and  get 
redress.  But  if  the  defect  be  only  an  abateable  one, 
by  pfca,  he  must  apply  himself  to  his  defence  at  the 
proper  time,  in  the  proper  place,  and  by  the  mode 
prescribed  by  the  statute.     And  if  he  neglect  those 
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requisitions,  the  law  conaiders  bim  as  having  waived 
his  privilege ;  and  this  Court,  sitting  here  to  revise 
the  proceedings  of  the  other  tribunals,  is  not  author- 
ised to  consider  itself  at  liberty  to  overturn  proceed- 
ings, of  which  those  tribunals  h^ye  had  full  cogni- 
zance, for  technical  defects,  when  the  party  has  neg- 
ligdntly,  or  pertinaciously  refused  to  make  his  defence 
at  the  proper  time,  and  after  a  full  opportunity  has 
been  afforded  him.  This  Court  has  often  looked 
into  a  writ  for  the  purpose  of  amendment ;  but  no  case 
is  to  be  found,  where  it  has  reversed  proceedings  up- 
on an  assignment  reaching  only  to  an  abateable  de- 
fect in  a  writ,  where  all  other  proceedings  are  re- 
gular. 

In  this  case,  the  writ  was  served,  and  was  return- 
able before  the  regular  term.  The  declaration  was 
^led  in  time — ^the  defendant  was  fully  apprised  of  it — 
but  for  a  technical  defect  w^ould  have  appeared  by 
counsel — ^had  a  continuance — ^attempted  to  get  the 
benefit  of  the  plea  of  abatement ;  but  does  not  pre- 
tend he  was  in  time,  and  does  not  assign  as  error,  the 
rejection  of  his  plea — ^is  required  to  plead  over— re- 
fuses— stands  by  and  permits  a  judgment,  without 
attempting  a  defence — and  has  now  come  here,  and 
wishes  to  avail  hiinself  of  a  defence,  which,  at  no 
time  is  favored  by  the  law,  and  which  has,  so  far  as  I 
am  acquainted,  never  been  allowed  in  a  Court  of  Er- 
ror ;  and  which,  while  this  Court  is,  as  at  present 
composed,  will  not  be  allowed. 

Let  the  judgijaent  be  affirmed. 
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NEIL,  use  &3,  versus  CUNNINGHAM  3  EXECUTORS. 

Where  it  appeared,  that  k  demand  an:aiiist  nn  eataie  had  not  been  presented 
within  eighteen  months  after  the  grant  of  letters  testamcatary,  but,  thatf  the 

'  iemtmi  had  aceruelafier  that  period;  held» 

That  the  demand  was  not  precluded  or  barred  under  the  statute  of  non-cMim, 
as  that  statute  dues  not  commence  running  uutil  tlie  claim  has  accrued,  or  the 
party  has  &  right  to  sue. 

• 

Neil  brought  an  action  of  dobt^  in  the  Circuit  Cotirt 
of  Madison,  against  Cunningham's  executors,  to  rer 
cover  an.  amount,  alleged  to  have  been  due  by  thede- 
fendaats'  testator,  as  the  surety  df  one  JSuford.  Bu* 
for  J  was  the  deputy  of  the  plaintiff;  and  the  cause  of 
action  was  a  sum  of  money,  paid  by  Neil,  to  another, 
for  Baford's  default.  The  statute  of  non-claim  was 
interposed  to  the  recovery  of  the  plaintiff',  and  the 
Court  below,  decided  that  the  claim  should  have  been 
presented  M^ithin  eighteen  months  after  the  grant  of 
letters  testamentary  on  Cunningham's  estate.  There 
was,  under  this  opinion  of  the  Court,  a  judgment  for 
the  defendants ;  and,  on  a  bill  of  exceptions,  the  plaii> 
tiff  brought  the  case  to  this  Court,  and  insisted,  that 
08  the  money  for  Buford's  default  was  not  paid  by 
him  until  after  the  grant  of  letters,  the  statute  form- 
ed no  bar,  but  that  the  eighteen  months  commenced 
rminixig,  if  at  all,  when  the  cause  of  action  accrued. 

Hopkins,  for  Plaintiflf— citeid  2  Call.  Rep.  323—4 
J%'^  Ug^.  476. 
McClukg,  contra. 

* 

By  Mr.  Justice  Hitchcock  ; 

This  case  comes  before  the  Court,  upon  an  excep- 
tion to  the  opinion  of  the  Judge  of  the  Circuit  Court 
of  Madison  county,  upon  the  construction  (^  the  sta- 
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tute  of  non  claim.  The  defendants  were  sued  as  ex* 
ecutors  of  J.  B.  Cunningham,  who  was  the  security 
of  one  Buford,  who  was  a  deputy  sherifi  under  the 
plaintiff,  and  who  had  had  money  to  pay,  as  sheriflf,  for 
said  Buford's  default.  More  than  eighteen  months 
had  elapsed  after  the  death  of  Cunningham,  and  the 
grant  of  letters  testamentary  to  the  present  defendants 
before  the  demand  was  made  by  the  plaintiffs  of  them, 
for  the  sum  paid  for  Buford's  default,  but  less  than 
that  time  had  elapsed  after  the  payment  of  the  mo- 
ney by  the  plaintiffs,  and  the  demand.  The  Court  be- 
low, allowed  the  bar,  and  decided  that  the  claim  should 
have  been  presented  within  eighteen  months  after  the 
grant  of  letters  testamentary  on  Cunninghani's  estate* 
By  our  statute  of  non  claim,'  "  all  claims  against 
\fi. '  ^'  'the  estates  of  deceased  persons  shall  be  presented  to 
the  executor  or  administrator  within  eighteen  months 
after  the  same  shall  have  accriced,  or  within  eighteen 
months  after  letters  testamentary  or  letters  of  admin* 
istration  shall  have  been '  granted,  and  not  after,  and 
all  claims  not  presented  within  the  time  aforesaid, 
shall  bo  forever  barred  from  a  recovery ;"  with  the 
exceptions  of  minors,  femes  covert,  persons  insane,  or 
non  compus  mentis,  debts  contracted  out  of  the  statei 
and  claims  of  heirs  and  legatees  claiming  as  such. 

The  claim  of  the  present  plaintiff,  was  for  money 
he  had  been  compelled  to  pay  for  Buford,  whose  se- 
curity the  present  defendant's  testator  was.  It  did 
not  accrue^  within  the  meaning  of  the  statute,  until  he 
had  paid  it.  It  is  true,  he  held  Cunningham's  bond, 
but  it  created  only  a  contingent  liability  which  might 
never  become  absolute.  Neil  was  sued — Buford  was 
defending — the  default  of  Buford  might  never  be  es- 
tablished, and  when  established,  he  might  pfty  it 
Neil  was  not  at  liberty  to  make  a  voluntary  pay- 
ment, or  at  least  he  was  not  bound  to,  ia  order  to 
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ba  able  to  call  upon  Cunningham's  executors,  and 
they  were  not  bound  or  authorised  to  pay  until  Neil 
had  been  legally  compelled  to  pay  the  default  of  Bu- 
ford.  There  was,  therefore,  no  use  in  making  the 
claim,  and  the  lalw  will  not  require  that  to  be  done, 
which,  when  done,  is  of  no  use.  Suppose  Buford's 
default  had  not  happened  until  eighteen  months  after 
Cunningham's  death,  and  ad  much  longer  time 
had  elapsed  before  Neil  had  been  compelled  to 
pay,  could  he  have  no  redress  ?  Suppose  tiie  estate 
had  been  divided  among  the  heirs,  could  he  not  sue 
them?  Surely  he  could.  The  first  clause  in  the sta* 
tute  was  to  embrace  such  cases  as  this.     It  contem*  i 

plates  cases  which  may  arise  when  the  claim  may 
not  accrue  until  after  eighteen  months  has  elaps^ 
from  the  grant  of  letters,  and  if  the  party  brings  him- 
self within  that  time  he  may  recover. 

The  dedsion  of  this  Court,  in  the  case  of  Bigger j 
oBmCtx*  vs.  Hutchings  Jp  Smithy  adm'rsy'' does  not  con*'^Buw\44B. 
flict  with  the  views  taken  in  this  case.  The  princi- 
jkle  of  that  case  is,  that  where  the  claim  has  accrued, 
as  was  the  case  there,  for  it  was  on  a  judgment  by 
attachment  in  Georgia,  against  the  defendants'  intes- 
tate, it  must  be  presented  in  within  eighteen  months, 
and  the  mere  issuing  of  a  writ  which  was  afterwards 
dismissed,  was  not  a  sufficient  presentation.  It  must 
be  in  such  manner  as  *'  to  furnish  the  administrator 
with  such  vouchers  and  reasonable  evidence  as  might 
induce  a  belief  that  the  claim  was  iust.'"* 

In  this  case,  the  bond  was  shewn  to  tHe  executors, 
and  within  eighteen  months ;  but  at  that  time  diere 
had  no  claim  accrued^  and  as  the  act  was  not  requir- 
ed, it  is  not  necsssary  to  decide,  therefore,  whether  it 
would  have  been  a  good  presentation  to  bar  the  claim 
if  it  had  then  accrued. 

The  case  cited  from  4  Day's  Rq>.  476,  is  in  point 
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The  act  of  Connecticut  is  similar  to  ours  in  this  re- 
spect, allowing  two  years  for  the  bar,  and  it  was  there 
decided,  tliat  the  statute  did  not  begin  to  run  until  the 
platntiffs  had  a  right  to  sue. 

The  judgment  must  be  reversed,  tod  the  cause  be 
remanded. 


•^^■-■"••^p^* 


PLEDGER  verftti  GLOVER. 

The  finding  of  a  jury,  in  detenninin^  mutual  demands  between  a  plaintiflT  and 
defendant,  **  that  they  find  UtefUuinUffimdOied  to  the  drf(N»daMti»Aemm4if^iW0 
doUan  and  forty  unts,  over  and  above  thepiakuijfs  demand  in  thieb^elf"  is  g«od. 

A  notice  of  set-off,  is  no  part  of  the  record,  and  any  eorors  in  the  proof  relating 
to  it,  must  be  shewn  by  bill  of  exceptions. 

Pledger,  bearer  of  Chapman,  instituted  an  action 
of  assumpsit^  in  the  Circuit  Court  of  Marengo,  against 
Glover.  The  cause  of  action  was  a  note  of  hand  for 
fifty  dollars.  The  plea  of  non  assumpsit  was  relied 
an,'jwith  a  notice  of  set-off.  The  jury  rendered  a  ver- 
dict in  favor  of  the  defendant,  for  two  dollars  and  for* 
ty  cents ;  on  which  the  plaintiff  took  his  writ  of  er« 
lor  to  this  Court,  and  assigned  as  cause  for  reversal, 

1st.  That  the  judgment  was  erroneous,  and  not  re- 
sponsive to  the  issue. 

2d.  That  the  Court  erred  in  rendering  judgment 
on  the  verdict. 

Pickens,  for  Plaintiff— Stewart,  contra. 

By  Mr.  Justice  Hitchcock  : 

This  is  an  action  of  assumpsit,  on  a  note  given  by 
the  defendant  to  one  William  W.  Chapman,  or  bear- 
eri  dated  9th  December,  1829,  for  fifty  doUarak     The 
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mat  is  brought  by  Pledger,  as  bearer.  The  defend- 
ant pleaded  uon  assumpsit,  and  there  is  a  verdict  for 
the  defendant  in  the  following  words :  The  jury  upon 
their  oath  do  say,  *^  that  they  find  the  plaintiff  in* 
debted  to  the  defendant  in  the  sum  of  two  dollars  and 
forty  cents,  over  and  above  the  plaintiff's  demand  in 
this  behalf:"  upon  which  there  is  a  judgment  for  the 
defendant  for  that  sum.  Appended  to  the  plea  of  non 
assumpsit,  is  a  notice  signed  by  William  G.  Alston, 
as  attorney  for  the  defendant,  addressed  to  Jeremiah 
Jones,  attorney  for  the  plaintiff;  in  which  he  states 
that  the  defendant  will  off-set  at  the  trial  of  the  cause, 
a  note  for  fifty  two  dollars  twelve  and  a  half  cents, 
which  the  defendant  held  against  Chapman,  before 
notice  of  the  transfer  by  him,  of  the  note  sued  on,  to 
the  plaintiff. 

There  are  two  assignments  of  error, 

1.  That  the  verdict  is  erroneous,  and  not  respon- 
sive to  the  issue. 

2.  That  the  Court  erred  in  rendering  a  judgment 
on  the  verdict,  against  the  plaintiff. 

Otur  statute  of  set-off,  authorises  a  defendant,  where 
there  are  mutual  debts  between  him  and  the  plaintiff, 
to  set  one  debt  off  against  the  other,  either  by  plead- 
ing the  general  debt  intended  to  be  off-set,  in  bar,  or  by 
pleading  the  general  issue,  and  giving  the  plaintiff  no- 
tice of  the  particular  debt  so  intended  to  be  set-off,  stat^ 
ing  on  what  account  the  same  is  due/  The  party  has  »Aik.  Dig,^. 
his  election,  which  mode  to  pursua  If  he  pleads  the 
set  off,  the  defendant  must  reply ;  but  if  he  does  not 
plead  specially  the  set  off,  but  rely  upon  giving  notice 
under  die  general  issue,  the  plaintiff  does  not  reply,  605,60^' 
but  makes  his  defence  on  the  trial*"  This  mode  of 
pfrooeeding,  however,  can  only  be  had  when  the  ac- 
tion is  such  as  will  admit  of  the  plea  of  the  general 
Wheft,  either  the  debt  su^  on,  or  the  set-off 
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to  be  made,  has  accrued  by  bond  or  penalty,  then  the 
plea  of  set-oif  must  be  made.  It  is  only  in  cases  where 
neither  debt  has  accrued  by  reason  of  a  penalty,  that 
»iCh.pi.eo7.the  defendant  has  his  election,  either  to  plead,  or  give 
notice  of  set-ofT- 

In  this  case,  there  is  no  plea  of  set-oflf.  The  plea 
is  the  general  issue."  The  notice  of  set  off  is  no  part 
of  the  record.  It  is  a  practical  proceeding,  addressed 
by  the  attorney  of  the  defendant  to  the  attorney  of  the 
'  plaintiff,"  and  does  not  admit  of,  or  require  a  repli- 
cation ;  and  if  the  plaintiff  relies  upon  the  statute  of 
•icb.  PI. eor.  limitations,  he  does  not  plead  it  as  in  case  of  a  plea 
of  set-off,  but  gives  it  in  evidence  on  the  trial.*  And 
if  there  be  error  on  the  trial  below,  it  must  be  brought 
to  the  notice  of  this  Court,  by  bill  of  exceptions. 

Excltiding  then,  from  our  consideration,  the  notice 
of  set-off  in  this  record,  there  does  not  appear  to  be 
any  error  in  the  proceedings  below.  The  statute  al- 
lowing sets  off,  declares,  that  "  if  it  appear  to  the  jury 
that  the  plaintiff  is  overpaid,  they  shall  give  a  verdict 
for  the  defendant,  and  withall,  certify  to  the  Court 
how  much  they  find  the  plaintiff  to  be  indebted,  or 
in  arrear  to  the  defendant,  more  than  will  answer  the 
debt  or  sum  demanded,"  upon  which  judgment  shall 
be  entered  for  the  defendant.  This  verdict  is  a  sub- 
stantial compliance  with  this  part  of  the  statute.  They 
say  that  the  plaintiff  is  indebted  to  the  defendant  two 
dollars  and  forty  cents  more  than  his  (the  plaintiff's) 
demand.  This  is  finding  the  plaintiff  overpaid ;  and 
by  necessary  inference,  finds  a  verdict  for  the  defend- 
ant There  is,  it  is  true,  no  technical  finding  that  "  the 
defendant  did  not  assume  and  promise  as  set  forth  in 
the  plaintiff's  declaration;"  but  all  this  is  substantially 
found,  and  is  such  a  verdict  as  will  eastain  a  judg* 
ment  upon  it. 

The  argument  of  the  plaintiff's  counstf  proceeds 
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upon  the  supposition,  that  the  notice  of  set-off  is  a  part 
of  the  record,  and  that  the  verdict  is  contrary  to  law,  as 
it  does  not  shew  any  mutual  dealings  between  the  par- 
ties. Had  the  plaintiff  pleaded  the  set-off,  instead  of 
giving  notice  of  it,  and  thereby  presented  the  matter 
of  defence  on  the  record,  (which  in  general,  is  much 
the  best  and  safest  way,)  the  second  assignment  might 
have  been  reached.  But,  for  aught  that  appears  to 
the  Court,  the  defendant  may  have  given  such  notice 
of  set-off  as  would  shew  a  balance  in  his  favor ;  and 
this  Court  must  presume  such  to  be  the  case,  in  the 
absence  of  record  proof  to  the  contrary — which  proof 
should  have  been  presented  by  bill  of  exceptions. 
The  judgment  therefore,  must  be  affirmed. 


HAUGHY  venus  STRANG. 

It  18  a  rale  of  practice  in  equity,  that  a  bill  maybe  dismissed,  on  nuftion,  at 

any  time,  for  want  of  equity. 
Where  Courts  of  Law  and  Equity  have  concurrent  jurisdiction  of  a  matter  of 

defence,  and  a  defendant  elects  to  defend  at  law,  and  fails,  he  will  not  be  per* 

mitted  aAerwards  to  apply  to  chancery,  unless  such  failure  has  resulted  from 

QfUivoidable  accident. 
The  refusal,  of  a  Common  Law  Judge,  to  grfmt  a  new  trial,  in  a  case  adjudged 

before  him,  and  where  all  the  facts  were  properly  cognizable,  is  not  a  good 

cause  for  an  application  to  chancery. 

The  complainant,  Haughy,  filed  his  bill  in  the 
Chancery  Court  of  Tuskaloosa  county,  for  relief 
against  a  judgment  at  law.  The  bill  stated,  that  the 
defendant  in  error  had  recovered  judgment  against 
the  complainant,  in  an  action  of  trover ;  that  the  pro- 
perty was  that  ofihe  complainant,  and  that  on  triali 
(the  Court  having  convened  earUer  than  usual,  w^en 
he  was  not  enabled  to  assemble  his  witnesses,)  tmJIiif^ 
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evidence,  as  he  was  informed,  was  introduced  against 
hini.  Tiiat  he  afterwards  applied  for  a  new  triali 
which  was  refused  by  the  presiding  Judge. 

The  defendant  filed  an  answer,  and  the  cause,  af- 
ter being  several  times  continued,  was  dismissed,  on 
motion,  for  want  of  equity  apparent  on  the  face  of  the 
bill 

A  writ  of  error  was  thereupon  taken  to  this  Court, 
and  it  was  said, 

1st.  That  the  Chancellor  erred  in  dismissing  the 
bill,  on  motion. 

2d*  That  the  bill  was  entitled  to  equity. 

Stewart,  for  Plaintiff. — I  object  that  it  was  too 
late,  except  on  final  trial,  to  dismiss  for  want  of  equi- 
ty. The  doctrine  is,  as  to  there  having  been  a  trial 
at  law,  that  where  the  party  has  not  had  an  opportu- 
nity to  make  his  defence,  equity  will  relieve.  In  a 
question  of  this  kind,  the  bill  must  be  taken  as  true. 
Here,  there  is  a  charge  of  fraud,  duress,  and  oppres- 
sion, and  of  the  fact,  that  the  defendant  had  no  oppor- 
tunity to  make  his  defence.  But,  the  Judge  that  dis- 
missed the  bill,  said,  that  no  Judge  could  have  been 
so  oppressive  as  to  proceed  in  the  manner  charged. 
But  it  will  not  do  for  a  chancellor,  acting  on  matter 
appearing  on  the  face  of  a  bill,  to  say  that  he  does 
not  believe  its  statements.  The  statements  of  the 
bill  must  be  taken  as  true;  and  from  these  it  appears, 
that  the  Court,  in  the  Common  Law  suit,  sat  at  an 
unusual  hour,  when  the  defendant  Haughy  was  not 
present ;  that  Strang  introduced  fraudulent  proof— 
pvoof  of  money  paid,  that  had  in  fact  been  settled ; 
and  that  he  had  no  opportunity  of  defending  himself 
.  below.  The.  bill  charges  fraud,  force,  and  duress,  in 
the  commencement  of  the  affair — ^fraud  also,  in  the 
mxaxm  of  prosecuting  the  suit    Under  these  cireiun- 
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stances,  chancery  will  open  the  case,  and  grant  re- 
lief to  the  amount  of  the  excess  beyond  what  Haughy 
received.  Strang  received  the  goods  as  a  pledge  ; 
and  yet,  in  the  action  at  law,  he  recovered  their  va- 
lue. This  was  recovering  the  amount  of  a  penalty : 
and  to  relieve  against  a  penalty  is  the  province  of  a 
Court  of  Chancery. 

I  doubt  whether  we  are  compelled  to  assert  our 
equitable  right  to  redeem,  in  a  Court  of  law.  Could 
we  have  been  relieved  there  ?  and,  if  we  could,  has 
not  chancery,  in  a  case  like  this,  also  jurisdiction? 
The  most  that  could  be  said  on  the  other  side,  would 
be,  to  raise  the  question  of  costs. 

Elus,  contra. — I  have  always  understood  the  rule 
to  be,  that  a  motion  may  be  made  at  any  time,  to  dis- 
miss for  want  of  equity  on  the  face  of  the  bill.  The 
proceeding,  I  conceive,  was  regular.  The  Court  is  re^ 
ferred  to  Rule  7th,  of  this  Court,  on  the  subject  of 
Chancery  practice. 

This  bill  wants  equity  on  its  face.  Courts  of 
Chancery  will  not  relieve  against  a  verdict  and  judg- 
ment at  law,  where  the  party  might  have  made  a 
complete  defence. 

Strang  was  entitled  to  the  value  of  the  goods. 
The  agreement  was,  that  they  were  to  be  his  proper-^ 
•  ty,  if  it  should  appear  that  the  money  had  been  re- 
ceived by  the  sub-agent,  and  Haughy  should  fail  to 
pay  over  the  money.  If  these  goods  should  be  consi- 
dered as  having  been  mortgaged,  it  was  competent  for 
the  mortgagor  to  give  evidence  in  a  Court  of  Law> 
in  reduction  of  damages.  There  is,  therefore^  no 
ground  for  the  interference  of  a  Court  of  Equity. 

The  reason  given  for  not  defending  at  law,  is  insuf- 
ficient *?  The  Court,"  it  is  said,  "  met  at  an  tmu- 
mal  hour.'*'     Did  it  meet  before  the  time  it  adjourfi- 
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ed  to  ?  It  is  not  stated.  The  excuse  is  of  the  mort 
flimsy  kind.  Are  Courts  to  attend  to  the  conveni- 
ence or  the  caprice  of  parties  ?  Relax  the  rule  to  this 
extent,  and  all  case^  will  be  drawn  into  Courts  erf 
Chancery.  The  rule  is,  that  chancery  will  not  re- 
lieve against  a  trial  at  law,  where  the  party  m^ht  have 
magle  a  complete  defence.  There  is  no  shewing  in 
this  bill,  of  fraud  in  obtaining  the  judgment — no  shew- 
ing of  accident,  surprise,  or  any  thing  else  that  would 
bring  the  case  within  the  exceptions  to  the  rule,  as  I 
have  laid  it  down.— 1  Marsh.  13, 16,  155,  312—3  LU- 
tell,  430—4  UtteU,  163,  '4—3  Johns.  Ch.  Rep.  351  to 
366—4  Johns.  Ch.  Rep.  666 — 6  Johns.  Ch.  Rep.  87, 
479r— 3  Dessaussure' s  Rep.  325 — Hardin^s  Rep.  178. 

By  Mr.  Justice  Thornton. 

This  cause  is  brought  up  by  writ,  of  error,  from  a 

.final  decree  of  a  chancellor,  dismissing  the  bill  of 
the  plaintiiF,  on  motion,  for  want  of  equity  on  the  fiBwe 
of  the  bill,  after  answer  filed,  and  after  several  con- 
tinuances of  the  cause. 

The  first  error  assigned,  questions  the  propriety 
of  dismissing  the  bill,  on  motion.  Independent  of 
any  general  authority  for  this  course,  we  have  an  ex- 
press rule  of  practice,  which  allows  it.  The  com- 
plainant cannot  justly  complain  of  a  result,  which 

.  would  have  been  inevitable  at  the  final  trial,  no  naat- 
ter  how  long  protracted,  if  the  merits  of  his  bill  were 
disallowed.  The  time  when  a  bill  is  dismissed  for 
such  a  cause,  being  immaterial,  the  only  question 
which  can  arise,  is,  whether  the  dismission  was  pro- 
per, with  reference  to  the  matter  which  it  contains. 
The  bill  in  this  case,  reduced  to  its  substance,  is,  to 

.  this  effect.  The  complainant  was  sued  in  the  Circuit 
Court  of  Tuskaloosa,  in  an  action  of  Trover,  and  a  re- 
covery had  against  him  by  the  defendant.    It  all^es^ 
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that  the  property  sued  for,  was,  in  truth  and  in  fact, 
that  of  the  complainant ;  that  it  had  been  pledged  to 
the  defendant  only ;  and  that  the  pledge  was  elctorted 
by  duress ;  that  on  the  day  when  the  judgment  at 
law  was  recovered,  the  Court  met  at  an  earher  hour 
than  was  usual  at  that  season  of  the  year ;  so,  that 
neither  he  or  his  witnesses  were  present ;  that,  as  he 
.  was  informed,  though  he  does  not  say  he  believes  it, 
unfair  evidence  was  introduced  upon  this  trial,  not 
relative  to  the  matter  in  controveasy  ;  that  he  made 
an  application  to  the  presiding  Judge  for  a  new  trial, 
which  was  unkindly  denied. 

In  deciding  upon  the  propriety  of  dimissing  this  bill, 
two  questions  present  themselves.  The  first  is,  whether 
the  matters  set  forth  were  not  all  property  cognizable 
in  the  Court  of  Law,  and  might  not  have  been  fully 
availed,  in  defence  of  the  action  which  he  now  seeks  to 
overhaul :  And,  secondly,  whether  the  facts  alleged, 
by  way  of  excuse,  for  not  having  done  so,  are  suffici- 
ent to  authorise  an  interference  by  a  chancellor ;  ea- 
pecially  as  a  new  trial  has  been  refused  by  the  tribu- 
nal before  whom  the  whole  matter  transpired.  The 
doctrine  is,  that  if  the  matter  set  up  in  the  bill  con- 
stitutes a  good  legal  defence  to  the  action,  equity  will 
not  entertain  a  complaint ;  unless,  without  any  fault 
or  negligence  on  the  part  of  the  complainant,  by  cir- 
stances  beyond  his  power  to  control,  an  opportunity 
of  making  that  defence,  was  lost.  As  to  the  matter 
of  this  bill,  whether  of  fraud,  of  duress,  pledge  of  the 
property,  or  whatever  else  it  discloses,  I  entertain  no 
doubt,  that  there  was  ample  means  of  relief  in  the  trial 
at  Common  Law,  according  to  the  principles  which 
regulate  that  forum :  and  I  am  equally  clear,  that  the 
failure  to  avail  himself  of  them,  was  not  the  conse- 
quence of  such  necessity  as  would  authorise  the  inteiv 
position  of  chancery. 
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There  is  another  principle  applicable  to  this  case, 
as  now  presented,  which,  in  my  opinion,  is  decisive 
against  the  plaintiff.  It  is  this :  if  a  matter  of  de- 
fence is  optional  with  a  defendant,  the  Court  of  Law 
and  of  Equity,  having  concurrent  jurisdiction,  how- 
ever he  might  defend  at  law  or  not,  yet  if  he  elect  to 
do  so,  and  fail,  he  cannot  afterwards  apply  to  chance- 
ry, unless  that  failure  has  been  occasioned  by  unavoid- 
able accident.  Now,  the  application  for  a  new  trial, 
is  one  of  those  means  of  legal  relief,  which  will,  in  pre- 
sumption of  law,  always  be  allowed  to  prevail,  in  a 
case  where  the  matter  has  not  been  settled  in  such  a 
way  as  ought  to  be  conclusive  on  the  rights  of  the 
applicant.  The  very  question  attempted  to  be  agi- 
tated in  this  bill,  we  are  bound  to  consider  as  having 
been  determined  adversely  to  the  complainant,  when 
his  motion  for  a  new  trial  was  heard  and  overruled 
by  the  Cbmmon  Law  Judge. 

In  every  view  which  we  can  take  of  this  case,  we 
arrive  at  the  conclusion,  that  the  decree  below,  must 
be  affirmed. 


MALONE  AND  LAKE  versus  EASTIN  AND  GAYLE. 

The  Supreme  Court  will  not  review  the  discretionary  power  of  an  inferior  Courts 

in  granting  or  withholding  new  trials. 
Where  part  of  the  term  of  a  Court  was  held  by  one  Judge,  and  part  by  another, 

held,  that  the  latter  was  not  precluded  from  considering  a  motion  for  a  new 

trial,  in  a  cause  adjudged  by  tlie  former. 

This  was  a  motion  for  a  mandamus. 

It  appeared,  that  in  this  cause  a  new  trial  had  been 
granted  by  a  Judge,  who  had  not  presided  at  the  first 
decision.     The  term  was  held .  by  twp  Judges  sue- 
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cessively,  one  of  whom  had  left  the  tench  for  some 
cause  unknown,   and  it  was  here  assigned  as  good 
cause  for  the  mandamus  to  issue,  that  his  successor 
.  had  considered  and  granted  the  new  trial. 

By  Mr.  Justice  Thornton  : 

This  motion  is  submitted  upon  a  record  of  pro- 
ceedings had  in  the  Circuit  Court  of  Greene  county. 
The  record  shews  a  judgment  rendered  for  the  plain- 
tiffs, and  at  the  same  time,  an  order  vacating  that 
judgment,  and  granting  a  new  trial,  upon  payment  of 
costs. 

The  effect  of  the  motion  here  submitted,  if  success- 
fiil^  will  be  to  revise,  and  reverse  the  order  granting 
this  new  trial.  It  has  been  established  as  the  settled 
doctrine  of  this  Court,  not  to  review  the  exercise  of  the 
discretionary  power  of  the  Judges  of  the  inferior 
Courts,  in  granting,  or  withholding  new  trials.  The 
peculiar  circumstances  of  this  case,  have  been  sup- 
posed, by  the  counsel  who  makes  the  motion,  suffi- 
cient to  authorise  and  demand,  a  departure  from  this 
rule  of  practice.  It  seems,  that  the  Judge  who  pre- 
sided at  the  trial,  for  some  cause  which  doubtless  ful- 
ly warranted  the  measure,  signed  the  minutes  of  the 
proceedings  had  during  a  part  of  the  term,  and  that, 
during  the  remainder  of  it,  another  Judge  held  the 
Court ;  which  last  Judge  granted  the  new  trial.  The 
argument  for  this  motion,  is,  that  the  discretionary 
power  to  grant  a  new  trial,  can  only  be  properly  ex- 
ercised by  the  Judge  who  heard  the  cause ;  that  the 
very  reason,  which  it  is  supposed  influenced  this 
Court  to  decline  in  such  case,  a  reversing  power,  viz. 
that  it  could  not  be  fully  possessed  of  the  true  ground* 
upon  which  the  inferior  Court  proceeded,  should  in- 
duce us  to  inteifere  •  in  this  case ; '  iix  which  it  is  as- 
sumed, that  the  Judge  who  granted  it,  must  have 
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been  ignorant  of  those  facts,  which  should  enter  into 
a  consideration  of  every  motion  for  a  matter  of  this 
kind.  Now  it  is  not  necessarj^  that  a  motion  for  a 
new  trial  in  this  case,  was  made  upon  any  facts, 
which  could,  in  any  manner,  be  affected  by  any  thing 
which  transpired  during  its  progress.  Suppose  the 
motion  were  grounded  upon  a  discovery  made  of  tes- 
timony, after  the  former  Judge  had  abdicated,  upon 
a  point  material  to  the  merits  of  the  controversy  ;  and 
upon  which,  no.  evidence  had  been  adduced  at  the 
former  trial.  In  such  a  case,  and  in  many  others, 
which  might  be  imagined,  the  power  should  be  ex- 
ercised by  some  one  ;  and  if  death,  or  any  other  im- 
perious necessity,  prevent  the  Judge  who  tried  the 
cause,  from  doing  so,  I  can  see  no  objection  to  its  being 
done  by  his  successor,  who  is  empowered  by  law,  to 
act  in  his  stead  ?  Either  he  must  do  it,  or  there  would 
be  a  failure  of  justice ;  or  a  resort  must  be  had  to  a 
Court  of  Chancery.  For,  at  the  close  of  the  term,  the 
record  is  unalterable  ;  except  in  a  few  specified  cases 
of  entries,  nunc  pro  tunc,  from  memoranda  made  dur- 
ing the  term.  New  trials,  at  law,  are  not  unusually 
granted  by  a  chancellor,  when  a  proper  case  is  made 
out,  and  presented  to  him.  Such  a  power  is  war- 
ranted, both  by  principle  and  precedent.  And  its 
exercise  in  such  case,  is  conclusive,  to  shew,  that 
there  is  nothing  so  incongruous  to  justice,  in  the  fact 
that  one  Judge  may  hear  the  cause,  and  another  grant 
a  new  trial  of  it,  as  seems  to  be  supposed  by  the 
counsel  who  urges  this  motion.  In  chancery,  to  be 
sure,  the  matters  alleged  for  the  interferenee  in  the 
bill,  are  allowed  to  be  contradicted  by  answer,  and 
much  delay  intervenes  before  the  matter  is  determin- 
ed ;  whereas,  the  delay  is  avoided  by  the  application 
made  to  the  suce^eeding  Judge ;  and  in  this  latter 
mode,  the  trial  may  be  had,  de  novOj  before  the  ao- 
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tion  of  the  chancellor  is  determined.  But  as  regards 
the  main  ground  of  objection  urged,  the  principle 
would  equally  apply  to  abrogate  such  authority  in 
the  chancellor ;  for  he^  no  more  than  the  Judge  who 
granted  the  new  trial,  heard  the  one  which  is  set 
aside  by  his  Jiat. 

The  ground  of  the  appUcation  in  this  case,  is  not 
apparent  from  the  record ;  but  we  are  bound  to  pre- 
sume it  was  such,  as  warranted  the  interference. 
But,  if  it  were  rashly,  at  even  improvidently  allowed, 
the  remedy  is  not  by  an  application  to  this  Court 

Motion  overruled. 


ESTILL  MTMf  SHELLEt. 

Where,  in  a  declaration,  in  treipaas  vi  et  armis,  the  time  of  committiiig  the 
trespass  was  leil  blank,  held,  that  the  defect  was  one,  cured  bytbe  statute  of a« 
mendments,  and  not  available  on  demurrer. 

This  action  was  trespass,  vi  et  armis,  for  carrying 
a^^^ay  a  slave ;  brought  by  Estill,  in  the  Circuit  Court 
of  Shelby.  Ther^  was  a  demurrer  to  the  declara* 
tion ;  and  the  defect  complained  of,  was,  that  the 
time  of  committing  the  alleged  trespass,  was  left 
blank  in  the  declaration.  The  Court  sustained  the 
demurrer,  and  the  plaintiff  took  his  writ  of  error  to 
this  Court.  . 

Peck,  for  Plaintiff — Shortridge,  contra. 

By  Mr.  Justice  HrrcHcocK : 

This  is  an  action  of  trespass,  vi  et  drmis,  icst  tak- 
ing  and  carrying  off  a  slave,  the  property  of  the  plain* 
tiff.     The  declaration  is  in  the  common  form,  but 
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the  blanks,  as  to  the  ti^ie  of  committtng  of  the  al- 
leged trespass,  are  not  filled  up ;  for  this,  there  is  a 
general  demurrer.  This  defect  is  cured  by  the  star 
tute  of  amendments,  which  considers  all  such  defects 
•Aik. 0ig.266.  as  amended/ 

The  judgment  must,  therefore,  be  rerersed,  and  the 
cause  remanded. 


BAIRD  versus  NICHOLS. 

The  balantse  of  an  open  RccouT>t,  (ori^inall^  ft>r  more  than  fifVy  doHars,  but 
reduced  below  that  amourft  by  credits,)  is  recovemble  before  a  Justice'!  Court* 

Baird  commenced  proceedings,  by  warrant,  before 
a  Justice  of  the  Peace  in  Tuskaloosa  county,  to  re- 
cover the  balance  of  an  open  account,  alleged  to  be 
due  by  the  defendant,  Nichols.  The  magistrate,  on 
the  tiial,  rendered  judgment  in  favor  of  the  plaintiflF, 
for  seventeen  doll^Srs  and  twenty  two  cents,  with 
which  he  being  dissatisfied,  removed  the  case  by  cer^ 
thrari,  into  the  Circuit  Court. 

It  appeared  that -the  account  had  originally  been 
for  the  sum  of  one  hundred  and  sixty  six  dollars  and 
sixteeu  cents,  but  was  reduced  by  credits,  (all  admits 
ted  by  ttxe  defendant)  to  the  sum  of  forty  nine  dol* 
larh*  one  cent,  which  the  plaintiff  claimed.  The  Court 
beloAv  decided,  and  so  charged,  that  the  original  de- 
mand Imvinnr  been  for  more  than  fiftv  dollars,  the  Jus- 
tice  of  the  Peace  had  no  jurisdiction,  but  that  the  ac- 
connt  should  have  been  sued  in  the  Circuit  or  Coun- 
ty Court.  Ou  this  decision  there  was  a  judgment 
in  favor  oi'  the  defendant,  and  Baird,  by  bill  of  ex- 
captious  hvoiioht  the  viy^r  into  thii^  Court. 


MNUARY  TURM,  1836. 


1^ 


BAIKD  r.S.   NICHOLS. 


Stewart,  for  PlaiiitifF — Ellis,  contra. 


By  Mr.  Justice  Thornon  : 

This  was  a  trial  in  the  Circuit  Court  of  Tuska- 
loosa  county,  of  a  case  brought  before  it  by  certiorari^ 
firom  a  Justice  of  the  Peace.  The  statement  of  the 
plaintiff  was,  that  the  defendant  owed  him  fifty  dol* 
lars,  for  work  and  labor  done,  &c.  at  his,  the  defend- 
ant's special  instance  and  request;  and  upon  norh 
assumpsit  plead,  an  issue  was  joined.  A  bill  of  ex- 
ceptions was  signed  at  the  trial,  on  which  error  is  as- 
signed in  this  Court.  Upon  an  examination  of  the 
bill  of  exceptions,  it  is  apparent  to  my  mind,  that  the 
only  question  which  could  have  arisen,  was,  whether 
the  balance  of  an  account  for  services  rendered,  re- 
duced below  fifty  dollars,  by  credits,  could  be  recover- 
ed by  warrant  from  a  Justice  of  the  Peace ;  and  not, 
whether  a  warrant  would  lie  for  the  breach  of  a  con- 
tract to  perform  service,  of  greater  ^alue  than  fifty  dol- 
lars. With  reference  to  the  question  first  mention- 
ed, which  alone  grew  out  of  the  ;testimony  stated,  the 
Court*  charged  the  jury,  that  as  the  amount  of  theao- 
coimt  for  service  performed,  was  originally  more  than 
fifty  dollars,  the  plaintiff  ought  not  to  recover,  even 
though  by  credits,  which  he  offered  to  prove,  the 
amoimt  had  been  reduced  below  that  sum.  Now, 
that  question  had  been  differently  settled  by  the  de- 
cision of  this  Court,  in  the  case  of  KiTig  and  Dough-^ 
erty  -^  upon  the  authority  of  which,  this  judgment •«®«»«%^* 
must  be  reversed,  and  the  cause  remanded. 
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THOMAS  ffema  ADAMS. 

The  act  of  1820,  extending  the  jurisdiction  of  the  Circuit  Court  of  Cotaeo  (now 
Morgan)  County,  &c.  to  all  the  tract. of  country  belonging  to  the  Ofaerokeo 
Indians;  vested  in  the  Circuit  Court,  the  jurisdiction  only,  of  crimes  and  uia* 
demeanors  committed  within  those  tracts  of  Indian  country;  and  did  notes, 
tend  thereto,  the  civil  jurisdiction  of  Justices  of  the  Peace,  in  cases  of  forci- 
ble entry  and  detainer. 

The  act  of  1832,.  extending  the  jiuisdiction  of  the  State  over  the  Cherokee  N»> 
tion,  is  not  entitled  to  a  retroactive  operation,  so  as  to  autborise  proceedings 
for  a  forcible  entry  committed  on  lands  in  the  Indian  nation,  prior  to  the  paa- 
■age  of  that  act. 

Thomas  instituted  proceedings  of  forcible  entry  and 
detainer,  in  a  Justice's  Court,  in  St.  Clair  county,  to 
recover  possession  of  a  tract  of  land  lying  in  the  Che- 
rokee nation,  from  which,  as  was  alleged,  Adams  had 
with  force  ejected  him.  A  judgment,  rendered  by  the 
Justice  in  favor  of  the  plaintiff,  was  removed  into  the 
Circuit  Court,  by  certiorari,  where  the  defendant  con- 
tended that  the  forcible  entry  was  charged  to  have 
been  committed  before  the  jurisdiction  of  the  State 
Courts  was  extended  over  the  tenitory  in  ques- 
tion. The  Circuit  Court  reversed  the  judgment  ren- 
dered by  the  Justice,  and  the  case  was  brought  into 
this  Court  by  writ  of  error. 

P.  Martin,  for  Plaintiff — Contended,  that  on  thJB 
point  it  was  impossible  to  reverse  the  cause.  What- 
ever question  might  have  arisen  as  to  the  jurisdiction 
of  the  Court,  had  the  trial  taken  place,  immediately 
after  the  entry  was  committed,  was  no  question  now. 
The  act  of  Assembly  extending  the  jurisdiction  of  the 
Courts  over  the  Indian  territory,  was  passed  before 
the  trial  took  place,  and  gave  the  Justice,  unques- 
tionable jurisdiction.  But,  independent  of  that  act, 
it  might  safely  be  contended,  that  fche  proceedings 
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could  have  been  supported  on  the,  authority  of  the 
statute  of  1818,  which  permitted  process  to  run  into 
the  Indian  territory. 

If  jurisdiction  be  not  maintained,  in  cases  like  the 
present,  what  is  to  control  trespasses  committed  on 
citizens'  in  the  Indian  nation,  or  what  tribunal  is  to 
adjust  civil  controversies,  between  different  indivi- 
duals ? 

Peck,  contra — Said,  that  the  forcible  entry,  if  com- 
mitted at  all,  was  committed  in  the  Cherokee  nation, 
beyond  the  jurisdiction  of  our  Courts,  and  before  the 
act  of  Assembly  extending  jurisdiction,  was  passed* 
The  law  of  forcible  entry,  for  aught  that  appeared, 
had  no  existence  in  the  Indian  nation,  at  the  time  the 
trespass  was  aUeged  to  have  been  committed.  Un- 
der these  circumstances,  the  passs^e  of  a  statute  sub* 
sequently  extending  jurisdiction,  could  not  give  any 
ground  of  suit.  If  it  be  said,  that  the  statute  only 
gives  the  remedy,  I  answer,  that  an  extraordinary  re- 
medy, Uke  this,  given  by  statute,  cannot  reach  back, 
and  operate  on  acts  done,  before  the  law  existed. 

If  the  country  had  been  taken  by  conquest,  even 
then,  such  retrospective  proceeding  would  not  be  ad* 
missible. 

Again :  the  act  extending  jurisdiction,  if  reaching 
to  such  a  case  as  the  present,  was  clearly  unconstitU'- 
tional,  being  in  violotion  of  subsisting  treaties. 

By  Mr.  Chief-Justice  Saffold  : 

This  was  an  action  for  a  forcible  entry  and  detain- 
er, tried  in  the  county  of  St.  Clair.  Thomas  was 
plaintiflF  below.  His  plaint  to  the  magistrate,  charges, 
that  in  1880,  he  was  in  possession,  as  tenant  at  the 
will  of  the  United  States,  of  a  certain  improvement, 
of  fifty  acres  or  more,  of  emigrated  land,  part  planted 
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in  com,  and  containing,  at  the  time  of  the  trespass, 
three  dwelling  houses,  a  kitchen,  a  crib  with  com 
in  it,  also  a  quantity  of  farming  utensils,  &c. — all  ly* 
ing  and  being  within  the  county  of  St.  Clair,  State  of 
Alabama,  in  the  Cherokee  Nation,  known  and  designs^ 
ted  there,  as  "  the  Old  Village,"  on  Tarapin  creek ; 
and  that  being  so  possessed,  and  peaceably  enjoying 
the  same,  the  defendant,  Adams,  with  force  and  arms, 
entered  upon,  and  dispossessed  him,  and  continues  to 
detain  the  premises  aforesaid. 

On  the  trial  before  the  justice,  a  verdict  and  judg- 
ment were  rendered  in  favor  of  the  plaintiff. 
.  The  cause  having  been  removed  into  the  Circuit 
Court  by  certiorari,  Adams  assigned  for  error,  vari- 
ous causes,  among  others,  that  it  appears  from  the  pe- 
tition and  complaint,  as  made  to  the  magistrate,  that 
the  forcible  entry  complained  of,  is  charged  to  have 
been  committed  in  the  county  and  state  aforesaid,  "in 
,  the  Cherokee  nation,"  and  on  "  emigrated  land,"  and 
that  this  was  before  the  jurisdiction  of  the  Court  was 
extended  over  that  portion  of  the  Cherokee  nation. 

The  Circuit  Court  reversed  the  judgment  of  the 
Justice,  and  gave  judgment  in  favor  of  the  defendant, 
for  his  costs  expended ;  to  reverse  which,  the  plain- 
tiff now  prosecutes  this  writ  of  error. 
•  The  ground  of  error  relied  on  in  this  Court,  is, 
that  the  Circmt  Court  reversed  the  judgment  of  the 
Justice,  for  the  causes  assigned. 

According  to  the  view  we  have  taken  of  the  case> 
the  exception  alluded  to,  is  decisive  of  the  contest, 
and  the  one  point  alone  will  be  considered.  The 
others  are  peculiar  to  this  case,  involving  no  material 
or  general  principle. 

My  examination  of  the  subject  will  be  directed  to 
the  inquiry,  whether,  in  1830,  when  this  trespass  is 
charged  to  have  been  committed,  the  laws  of  the  State 
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had  been  so  extended  over  the  lands  in  question,  as 
to  sustain  the  proceedings  which  were  had  before  the 
magistrate ;  and  if  not,  whether  the  subsequent  ex- 
tension alone,  or  that  aided  by  the  Common  Law, 
was  sufficient — ^the  extension  having  taken  place  be- 
fore the  institution  of  suit  ? 

The  action  was  commenced  in  May,  1833.  In 
1820,  it  was  declared  by  statute,'  that  "the  CzVcwtV "Aik. Dig iJM, 
Court  of  Cotaco  (now  Morgan)  county,  diall  have  ju- 
risdiction, and  the  county  shall  embrace  all  that  laract 
of  country  lying  west  of  Willstovra  Valley,  and  be- 
longing to  the  Cherokee  nation  of  Indians.  And  the 
county  of  St.  Clair  shall  embrace  all  that  tract  of  coun- 
try belonging  to  the  Cherokee  nation  of  Indians,  in 
Willstown  Valley,  and  east  of  the  same.  Also,  that 
"  the  expenses  of  prosecuting  and  supporting  crimi- 
nals who  are  prosecuted  for  ojffences  committed  on 
Indian  lands,  shall  be  paid  out  of  the  contingent  fond, 
upon  a  certificate  of  the  Judge,  made  out,  as  in  cases 
now  provided  for  by  law."'  ^^k.Di^.883, 

It  is  to  be  observed,  that  this  act  purports  an  ex-  . 
tension  of  only  Circuit  Court  jurisdiction  over  the 
Cherokee  nation,  and  that,  as  respects  St.  Clair,  it 
does  not  even  to  express  that.  But,  in  as  much  as  the 
first  clause  of  the  first  section,  gives  jurisdiction  to  the 
Circuit  Court  of  Morgan,  and  expresses  that  this  county 
shall  embrace  one  portion  of  the  nation ;  and  the  lat- 
ter clause  expresses  that  St.  Clair  county  shall  em- 
brace the  residue  of  the  same  nation,  the  intention  of 
the  Legislature  to  extend  to  the  latter  county,  the 
same  jurisdiction,  may  well  be  inferred.  Yet,  they 
appear  to  have  been  cautious  in  the  terms  used,  to  ef^ 
feet  the  contemplated  extension.  The  comprehen- 
sive language,  "  civil  and  criminal  jurisdiction,"  as 
often  employed  on  other  occasions,  seems  to  have 
been  purposely  avoided,  and  the  more  limited  expres- 
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eions  used,  that  the  Circuit  Court  shaB  have  Jurisdic- 
tion, and  the  county  sli/oll  embrace,  S^c,  Nor  is  any  at- 
tempt made  to  designate  the  particular  boundaries  of 
country  thus  to  be  embraced  within  the  two  counties; 
it  being  only  said,  that  the  part  lying  west  of  th^ 
Valley  should  be  embraced  by  the  one,  and  that  the 
Valley  and  part  east  thereof,  by  the  other.  These 
peculiarities  in  this  statute,  and  the  provision  made 
in  the  second  section,  for  defraying  the  expenses  of 
criminal  prosecutions,  together  with  the  considera- 
tion, that,  according  to  the  Constitution  of  the  State, 
in  all  criminal  prosecutions,  the  accused  has  a  right 
to  a  speedy  public  trial,  by  an  impartial  jury  of  the 
county  or  district  in  which  the  offence  shall  have  been 
tx>mmitted,  I  think  fully  warrant  the  conclusion  that 
nothing  more  was  contemplatod  by  this  statute,  than 
to  vest  in  the  Circuit  Courts  of  these  counties,  juris- 
diction of  crimes  and  misdemeanors,  committed  with- 
in these  tracts  of  Indian  country.  No  power  can  be 
exercised  by  tribunals  of  special  or  limited  jurisdic- 
tion, except  such  as  has  been  expressly  given.  I  am, 
therefore,  of  opinion,  that  the  qualified  extension  of 
jurisdiction  to  the  Circuit  Court,  as  expressed  in  the 
above  recited  act,  had  not  the  effect  to  extend  the  ci- 
vil jurisdiction  of  Justices  of  the  Peace,  over  the  same 
tracts  of  country;  and  w^ithout  which  there  could  have 
been  no  authority  for  the  proceeding,  unless  the  ju- 
risdiction has  been  subsequently  given.  It  may  also 
be  noticed,  that  at  the  time  this  injury  is  charged  to 
have  been  committed,  no  act  of  our  Legislature  had 
declared  any  abolition  of  the  laws,  usages,  or  cus- 
toms then  in  force  in  the  Cherokee  nation. 

But  it  is  contended  in  argument,  that  if  the  sta- 
tute referred  to,  be  insufucient  to  sustain  the  proceed- 
ings in  thi.s  ca5c,  the  subsequent  act  of  1832,  beiog 
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anterior  to  the  institution  of  this  suit  though  subse- 
quent  to  the  entry,  furnishes  the  requisite  aulhoritj-. 

It  is  true,  that  acts  were*  passed  at  the  session  of 
1831  '32,  in  terms  very  diti jrent  from  those  used  in 
1830.  An  acf  of  this  session,  declares  an  extension  *Aik,Dig.»t. 
of  the  civil  and'  criminal  jurisdiction  of  tho^  State  over 
all  the  Indian  territory  within  the  same ;  also,  an  abo- 
lition of  all  laws,  usages,  and  customs,  then  used,  en- 
joyed, or  practised,  by  the  Creek  or  Cherokee  Nations 
of  Indians,  within  the  limits  of  the  state,  which  wero 
contrary  to   the  constitution  and  laws  thereof 

At  the  same  session  another  act  was  passed,  enti- 
tled "An  act  to  designate  the  boundaries  of  certain 
counties  therein  named,''  (but  I  do  not  find  in  the 
late  Digest,)  which,  according  to  designated  bounda- 
ries, extenJed  the  county  of  St.  Clair  over  a  portion 
of  the  Cherokee  nation,  and  also  extended  .other  coun- 
ties in  like  manner  over  the  residue. 

In  as  much  as  the  plaintiff's  complaint  before  the 
Justice,  charges  this  forcible  entry  to  have  been  com- 
mitted in  the  county  of  St.  Clair,  "  in  the  Cherokee 
nation,"  and  "  on  emigrated  lands ;"  a  description 
which  is  inapplicable  to  any  other  part  of  the  coun- 
ty, except  that  over  which  the  boundary  was  extend- 
ed by  the  act  last  referred  to ;  and  as  the  counsel,  on 
both  .sides,  treated  it  in  argument,  as  being  in  that 
part,  we  feel  bound  so  to  consider  it  Then,  the 
question  arises,  whether  the  Courts  are  authorised  to 
give  to  this  act,  extending  the  laws  of  the  State  over 
that  tract  of  country,  subsequent  to  the  commission 
of  the  trespass,  such  retroactive  operation,  as  will 
entitle  the  plaintiff  to  the  relief  sought.  This  point 
of  the  case  would  admit  of  extensive  investigation,  if 
tlie  matter  in  controversy  was  of  sufficient  impor- 
tance to  justify  it :  as  it  is,  however,  I  vnl\  content 
myself  with  a  brief  examination  of  the  principle. 
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As  a  general  rule,  the  remedy  for  the  a&sertion  oil 
existing  rights,  is  always  subject  to  the  lezforij  and 
the  Legislature  is  competent  to  modify,  regulate  and 
apply  it,  at  discretion:  but  rights,  in  contradistinction  to 
the  remedy,  as  title  to  property,  the  validity  and  effect 
of  contracts,  &c.  must  be  governed  by  the  lez  loci. 
As  a  consequence  of  this  principle,  if  a  right  of  action 
has  arisen  without  the  jurisdiction  of  this  State,  and 
the  party  subject  to  it,  afterwards  come  within  the  ju- 
risdiction ;  or  if  the  jurisdiction  be  extended  over  the 
person — the  action  in  either  case  being  transitory  in  its 
nature ;  or,  if  the  jurisdiction,  in  case  of  a  local  action, 
be  extended  over  the  subject  matter ;  in  all  these  ca- 
ses, the  Courts  of  the  State  are  competent  to  enforce 
the  right,  according  to  the  forms  prescribed  for  the 
government  of  our  Courts.  The  exception  may  ex- 
ist, that  our  Courts  Avould  not  be  bound  to  administer 
a  law  of  a  different  countr}^  if  found  incompatible 
with  our  public  policy.  In  administering  justice  in 
such  case,  we  should  be  governed,  in  reference  to  the 
right  or  title,  by  the  law  of  the  place  or  country  where 
it  originated;  but  in  applying  the  remedy  we  can 
be  governed  alone  by  the  forms  prescribed  for  our 
own  Courts.  If  the  law,  establishing  the  right,  be 
not  proven  to  the  Court,  and  it  is  one  which  exists  at 
Common  Law,  on  the  presumption  that  such  is  the 
law  of  that  contract  or  other  subject  matter,  we  are 
authorised  to  apply  it  accordingly.  If  the  right 
claimed,  have  no  foundation  in  the  Common  Law, 
and  the  law  of  the  place  be  not  estabhshed,  our  Courts 
can  have  no  warrant  for  sustaining  the  supposed 
right,  and  must,  of  course,  refuse  it.  This  principle, 
I  consider  no  less  applicable  to  the  Cherokee  nation, 
while  the  laws,  usages,  and  customs  of  the  coijntry 
existed,  than  to  any  other  government ;  and  if,  frora 
the  condition  of  their,  laws,  they  caix;iot  be  proven.. 
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elsewhere,  the  pnly  consequence  is,  that  the  princi- 
ples of  the  Common  Law  must  be  applied.  This 
rule  is  founded  in  necessity ;  without  it,  there  could 
be  no  authority  for  entertaining  a  suit  on  any  bond 
or  note,  or  enforcing  any  right,  originating  in  that 
place,  or  elsewhere,  beyond  the  jurisdiction  of  duir 
own  Courts. 

According  to  the  Common  Law,  if  a  man  had  h 
right  of  entry  in  himself,  he  was  permitted  to  enter 
with  force  and  arms;  and  to  detain  his  possession  by 
force,  where  his  entry  was  lawful.   If  he  thereby  sub- 
jected himself  to  a  prosecution,  it  was  only  to  an  in- 
dictment for  a  breach  of  the  peace,  where  force  and 
violence  were  in  fact,  used.'  •  It  is  true,  that  s^ch *^^^J^„j^'; 
person,  like  all  others  in  possession  of  lands,  was  s\lb-  &)-:^««;;  ^: 
ject  td  civil  suits,  to  try  the  true  nght  of  property,  or  andHMiMr* 
the  right  of  possession,  as  either  might  exist  at  law. 
But  in  such  suit  the  estate  or  merits  of  the  title  were 
subject  to  examination,  and  were  sufficient  to  deter* 
mine  the  controversy  according  to  the  rights  of  the 
parties,  whether  absolute  or  limited.     The  right  of 
the  plaintiff  to  restitution  did  not  depend,  as  provided 
by  our  statute,  on  proof  of  a  mere  forcibk  entry  and 
detainer,  or  forcibk  and  imlwrful  detainer,  but  on  the 
legal  right  to  possess  and  enjoy  the  premiser>,  at  least 
for  a  term.     Under  the  statute,  one  who  is  legally  en- 
titled to  present  possession  of  the  lands,  by  the  means 
oT  obtaining  the  same,  as  in  case  of  a  forcible  entry 
and  detainer,  may  subject  himself  to  ouster,  by  the 
summary  remedy  resorted  to  in  this  case.     The  sta- 
tute has  declared,  that  in  this  action,  "  the  estate  or 
merits oFthe  title,  shall  in  no-wise  be  inquired  into.". 
The  consequence  is,  that  in  this  case,  the  defendant 
may  have  entered,  as  by  the  Common  Law  he  lawful* 
ly  might,  dud  yeit,  under  the  statute,  be  subject  to 
immediate  restitution  to  him  who  had  tlie   prior. 
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thoiigh  unlawful  possession.  The  object  of  the  star 
tute  was  merely  to  prevent  the  violence  and  general 
mischief  resulting  from  the  Common  Law  right,  of 
forcible  entr J'.  &:c. 

Then,  the  correct  rule  of  construction,  does  no'  give 
to  the  act,  extending  the  jurisdiction*  of  the  State 
over  the  Cherokee  nation,  that  retroactive  operation 
which  would  be  necessary  to  entitle  the  plaintiff  to 
the  relief  sought.  Had  the  lav/  been  thus  extended, 
before  the  forcible  entry  was  committed,  the  princi- 
ple would  be  entirely  different,  as  it  would  also  be,  if 
the  right  claimed,  under  the  facts  of  the  case,  would, 
at  Common  Law,  entitle  the  plaintiff  to  immediate 
restitution.  , 

From  this  view  of  the  subject  alone,  it  results,  that 
the  judgment  belov,  must  be  affirmed. 


HERCE  6l  BALDWIN,  u»c.  &x.  tcrsiia  HICKtNBUEG. 

In  an  action  by  partners,  on  a  partnership  demand,  a  judgment,  obtained  agaisBC 
ooe  of  the  firm,  by  the  defendant,  is  not  available  as  an  cff-set. 

Pierce  &  Baldwin,  for  the  use  of  Stewart,  brought 
an  action  of  assumpsit  against  the  defendant,  in  the 
Circuit  Court  of  Tuskaloosa.  They  declared,  as  co- 
partners, and  merchants,  for  goods  sold  by  the  firm, 
t6  the  defendant,  and  the  pleas  filed,  were,  iion  as- 
sumpsit, payment,  and  set-off. 

On  the  trial,  the  defendant  offered  as  a  set-off  to 
the  plaintiffs'  demand,  a  judgment,  obtained  by  him 
against  Pierce,  one  of  the  partners,  which,  the  Court, 
after  objection,  admitted.  It  was  proved,  that  the 
firm  of  Pierce  &  Baldwin  fiad  failed — that  all  the  ef- 
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fects  of  the  copartnership,  and  its  rights  and  credits, 
had  been  assigned  to  Stewart,  as  trustee,  by  deed  of 
assignment,  duly  recorded,  for  the  pa)'ment  of  the 
debts  due  by  the  copartnership,  and  that  there  wa» 
not  a  sufficiency  of  assets  of  the  firm  to  pay  the  firm 
debts,  according  to  the  provisions  of  the  deed  of  as- 
signment 

The  Court  charged  the  jury,  that  the  judgment 
against  Pierce  was  a  good  set-off  against  the  plaintiffs' 
demand,  and  that  the  assignment,  failure,  &c.  did  not 
vary  the  principle.  Judgment  having  been  render* 
ed  against  the  plaintiffs,  the  case,  by  bill  of  excep- 
tions, was  brought  into  this  Court. 

Stewart,  for  Plaintiff. — Ellis,  contra. 

By  Mr.  Justice  Thornton  : 

This  was  an  action  of  assmnpsit^  brought  in  the 
Circuit  Court  of  Tuskaloosa,  by  the  plaintiffs  in  error, 
as  partners  in  trade,  against  the  defendant.  The 
pleas  were  filed  in  short,  non  assumpsit^  payment, 
and  set-off.  At  the  trial  of  the  cause,  as  appears  by 
a  bill  of  exceptions,  signed  by  the  presiding  Judge, 
the  defendant  offered  in  evidence,  as  a  set-off  against 
the  demand  of  the  plaintiffs,  the  record  of  a  judgment, 
obtained  by  the  defendant,  against  the  plaintiff,  Pierce ; . 
which,  the  objection  of  the  plaintiffs',  notwithstanding, 
was  admitted  by  the  Court ;  who  charged  the  jury, 
that  it  was  a  proper  set-off  against  the  claim  of  the 
plaintiffs. 

All  the  assignments  of  error  involve  only  one  ques- 
tion, viz :  whether  this  instruction  was  correct  or  not. 
Unaccompanied  with  any  other  proof,  shewing  the 
liability  of  the  firm  to  pay  that  judgment,  it  was  clear- 
ly inadmissible.  The  doctrine  is-  well  settled^  ad- 
versely to  the  allowance  of  the  set-off,  of  an  individu- 
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al  debt,  due  by  one  member  of  the  firm,  against  a 
partnership  demand.  The  debt  sued  for,  must  be 
conceded  to  be,  in  part,  at  least,  the  property  of  Bald- 
win :  then  to  allow  it  to  be  paid  off  by  a  claim  against 
Pierce,  would  to  that  extent,  at  any  rate,  be  a  mani- 
fest injustice.  But  by  the  settled  rule  of  law  on  this 
head,  to  no  amount  whatever,  not  even  to  the  iBXtent 
of  Pierce's  acknowledged  interest,  which  would  be  the 
utmost  that  could  be  pretended  to  be  claimed,  with 
any  shadow  of  justice,  can  a  setoff  be  allowed. 
Could  the  defendant,  by  adopting  a  separate  action, 
for  which  the  set-off  is  only  a  statutory  substitute, 
recover  from  the  plaintiffs  the  amount  of  this  judg- 
ment ?  Certainly  he  could  not.  Now,  I  understand 
this  to  be  a  decisive  test,  whenever  the  party  plain- 
tiff, whether  one  or  more,  sues  on  an  original  de- 
mand, and  not  one  derived'  through  an  assignment, 
that  the  party  defendant,  or  some  one  or  more  of  thfem, 
must  be  able  to  sustain  a  cross  action  against  the 
plaintiff,  or  there  can  be  no  set-off  maintained. 

We  have  been  referred,  by  the  counsel  for  the  de- 
fendant in  error,  to  the  case,  decided  by  this  Court,  of 
Pitcher  Sf  Remsen  vs.  Patrick's  adm'rs,'^  to  support  the 
judgment  in  this  case.  The  principle  of  that  deci- 
sion, is  recognised  as  sound  law,  but  it  does  not  con- 
flict with  this  opinion.  There,  the  defendants  were 
joint  obligors,  and  an  action  could  be  maintained  by 
the  defendant,  Remsen,  against  the  plaintiff,  for  the 
debt  offered  to  be  set-off :  so,  that  the  principle  of  the 
remedial  statute,  allowing  a  set-off  in  the  nature  of  a 
cross  action,  directly  embraced  the  case.  Whatever 
extinguished  the  plaintiff's  demand,  whether  mov- 
ing from  one  or  the  other  of  the  defendants,  was  equal- 
ly available  to  both.  But  here,  the  plaintiffs  are 
joint  creditors,  and  no  action  could  be  maintaiiied- 
against  them,  to  recover  the^  amount  of  the  judgment 
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against  Pierce.  So  there  is  no  pretext  for  allowing 
the  set-ofF,  whose  office  is,  merely  to  effectuate  sum* 
naarily ,  what  a  distinct  action  would  otherwise  be  ne- 
oeassary  to  accomplish. 

Let  the  judgment  be  reversed,  and  the  cause  re^ 
manded 
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The  certificate  of  a  presiding  Judge,  to  the  record  of  another  State.  thatAe  dak 
attuting  the,  record,  was  derk  at  the  date  of  his,  the  Judge's  eertyUaU,  md  eA«t  IAa 
mttestatUm  teas  in  proper  farm ;  held  to  be  a  eiifficieat  compJiaace  with  tbe, 
provisions  of  the  act  of  Congress  regiilaliug  the  authentication  of  records. 

ll  is  not  essential,  that  the  Judge's  certificate  should  state,  that  t^  derk  attesting 
Ae  record,  teas  deHk,  at  the  date  of  attestation. 

An  action  of  debt  was  commenced  by  Merriwether, 
against  the  defendant,  in  the  Circuit  Court  of  Tuska- 
loosa.  The  cause  of  action  declared  on,  was  the  re*» 
cord  of  a  judgment,  ori^nally  rendered  against  the. 
defendant  in  the  State  of  Georgia.  Under  the  plea, 
of  mil  tiel  record^  the  Court  below  rejected  the  record, 
on  the  ground  of  its  insufficient  authentication.  It, 
appeared,  that  the  presiding  Judge,  whose  certificate, 
was  appended  to  the  record,  certified  only,  that  the. 
clerk  who  attested  the  same,  was  clerk,  at  the  date  of-  I 

the  certificate,  and  that  his  attestation  was  in  due^ 
form.     The  Circuit  Court  ruled,  that  the  certificate  i 

should  have  shewn,  that  the  clerk  attesting  the  re- 
cord,  was  clerk  at  the  date  of  attestation.     Judg-  ' 

ment  beingr  rendered  for  the  defendant,  a  writ  of  error 

I 

was  taken  by  the  plaintiflf,  to  this  Court.  i 

Stewart,  for  Plaintiff, — cited  1   Starkie,  154 — 
Brorni  vs.  Adair,  July  Term,  1831. 
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Crabb,  contra. 

By  Mr.  Justice  Thoukton  : 

This  was  an  action  of  debt  in  the  Circuit  Court  of 
Tuskaloosa  county,  upon  a  record  of  a  judgment  ren- 
dered ijti  the  State  of  Georgia,  in  favor  of  the  plain- 
tiff in  error,  who  wus  the  plaintifi'  also  in  the  Court 
below,  against  the  defendant.  The  record  shews, 
that  issues  were  joined  upon  the  pleas  of  nul  ttel  re- 
cord, and  of  payment :  and  that  upon  the  trial  of  the 
--  first  issue  by  the  Court,  tlie  record  declared  on,  was 
held  to  be  insuffioient,  for  a  defect  in  its  authentica- 
tion ;  which  defect  was,  that  the  certificate  of  the  pre- 
siding Judge,  omitted  to  state,  that  the  clerk  who  at- 
tested the  record,  was  clerk,  at  the  date  of  his  attesta- 
tion, and  certified  only,  that  he  was  so,  -at  the  date  of 
his,  the  Judge's  certificate,  and  that  such  attestation  * 
was  in  due  form. 

That  there  -v^as  error,  in  rejecting  the  record  fct 
this  cause,  has  been  decided  in  this  Court,  in  the  case 
oiBronm  vs.  Adair,  at  July  Term,  1831 ;  which  deci- 
sion, we  still  think;  contains  the  just  exposition  of  the' 
act  of  Congress,  regulating  the  authentication  of  judi- 
cial proceedings.  For  this,  which  is  the  only  mat- 
ter presented  to  the  consideration  of  the  Court,  by 
the  assignment  of  errors,  the  judgment  of  the  Court 
below  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  to  be  had  therein. 
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JOHNSON  AND  WASH  venus  CHRISTEN  AND  GOYNB* 

In  proceedings  before  Justices  of  th«  Peace,  in  cases  of  forcible  entry  and  detain^ 
er,  a  party  is  entitled  to  the  pl?remptoiy  challenge  of  a  juror,  as  in  civil  casep^^ 
in  the  Circuit  or  County  Courts. 

Tins  action  was  originally  commenced  by  the  plain- 
tiffs in  error,  before  a  Justice  of  the  Peace,  in  Tyska- 
loosa  county,  for  an  unlawful  detainer,  by  the  de- 
fendants. 

In  the  course  of  the  trial,  the  defendants  insisted 
on  the  right  of  a  peremptory  challenge  to  one  of  the 
jurors,  which  the  magistrate  refused.  A  verdict  and 
judgment  having  been  rendered  in  favor  of  the  plainr 
tiffs,  the  case  was  taken  to  the  Circuit  Court  by  cer- 
tiorarij  and  reversed,  on  the  ground,  that  the  Justice 
erred  in  refusing  the  defendants  the  right  of  challenge* 
The  plaintiffs  took  their  writ  of  error  to  this  Court ; 
and  assigned  as  cause  for  reversal,  that  the  Circuit 
Court  erred  in  its  decision,  in  as  much,  as  the  acts  <rf 
Assembly,  giving  the  right  of  peremptory  challenge 
to  jurors,  referred  alone  to  trials  in  the  Circuit  and 
County  Courts,  and  not  to  cases  like  the  present. 

Ellis,  for  Plaintiffs. — The  question  in  this  case 
tarns  on  the  right  of  a  Justice  of  the  Peace  to  refuse 
to  allow  a  peremptory  challenge  to  a  juror,  in  a  trial 
for  forcible  entry  and  detainer.  The  act  of  1820  only 
extended  this  privilege  of  peremptory  challenge  to 
parties  litigant  in  the  Circuit  Court.  It  did  not  ex^ 
tend  even  to  trials  in  the  County  Courts  :  to  these,  it 
was  afterwards  extended,  by  another  act.  The  lan- 
guage of  the  law,  though  general,  must  be  restricted 
to  the  subject  matter  of  the  statute,  and  that  was,  pro- 
ceedings in  the  Circuit  Courts. 
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That  the  unlimited  construction  is  not  the  true  one. 
is  apparent  from  the  consequences  that  would  follow. 
We  had  an  act  which  authorised  a  jury  of  seven  per- 
sons, under  certain  circumstances.  If  you  admit  the 
privilege  of  peremptorj-  challenge,  as  given  by  the 
act  of  1820,  to  extend  to  cases  of  this  kind,  a  majori- 
ty  of  the  jury  might  be  excluded. 

If  arguments,  from  inconvenience,  may  be  urged 
on  the  other  side,  how  much  stronger  are  they  on 
ours !  We  are  not  to  expect  by-standers  at  these 
trials,  in  the  country.  Suppose  a  jury  set  aside  by 
peremptory  challenge,  and  challenges  for  cause.  In 
such  a  case,  it  would  often  be  difficult,  if  not  impos* 
sible,  to  obtain  another  jury. 

Stewart,  contra. — The  act  of  1820,  is  positive, 
and  embraces  "  all  jury  trials."  The  words  cannot 
be  limited,  in  the  manner  contended  for.  The  jury, 
spoken  of  by  counsel,  composed  of  seven  men,  how- 
ever it  may  have  been  styled,  does  not  come  within 
the  meaning  of  the  term.  A  jury  is  composed  of 
twelve  men. 

As  to  the  reason  of  the  case,  there  is  more  need  of 
this  privilege  in  trials  in  the  country,  under  the  man- 
agement of  the  magistrate  and  constable,  than  where 
the  jury  are  empanneled  under  the  regulations  of  the 
Circuit  Court.  But  the  statute  is  full  and  expUcit, 
and  needs  not  the  aid  of  this  reasoning. 

By  Mr.  Justice  Hitchcock  : 

This  was  an  action  of  unlawful  detainer y  brought 
by  the  plaintiffs  in  error  against  the  defendants,  be- 
fore a  Justice  of  the  Peace  in  and  for  the  county  of 
'I'uskaloosa.  The  case  was  tried  by  a  jury,  and  a  ver- 
dict wa,^  liad  iu  favor  of  ttic  plaintiffs.  '  It  was  taken 
by  ccriio/art  into  tho  Circuit  Court  for  that  county  ; 
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and  was  reversed  upon  an  assignment .  '*  that  the  jus- 
tice refused  to  the  defendants  the  right  of  perempto- 
ry challenge  to  one  of  the  jurors.''  It  has  been  brought 
into  this  Court  by  writ  of  error ;  and  the  only  que^ 
tion  is,  .whether  in  such  a  case,  either  party  is  enti* 
tied  to  a  peremptory  challenge. 

By  the  11  th  section  of  "  an  act  to  alter  and  enlarge 
the.  terms  of  the  Circuit  Courts  of  this  State,"  passed 
December,  1820,  it  is  enacted^  "  that  in  all  jury  'triala 
either  party  may  and  shall  have  the  right  to  a  peremp- 
tory challenge  to  four  of  the  jury." 

The  counsel  for  the  plaintiffs  in  error,  contdnd^ 
that  by  the  Common  Law,  the  right  of  peremptory 
challenge  was  confined  to  cases  of  treason  and  felony^ 
and  that  Justices  of  Nisi  Prius  could  not  grant  any 
t€^^  prior  to  the  statute  of  35  Henry  VIII,  chap.  6~ 
that  the  Court  in  which  this  prooeecUng  was  had^  is  a 
Court  of  special  and  limited  jurisdiction — ^that  its  pns 
ceedingsara  summary,  and  in  derogation  of  the  Com- 
mon Law — ^that  the  act  of  1805,  giving  this  mode  of 
proceeding,  does  not  give  the  xight  of  peremptory 
challenge ;  nor  docs  it  give  the  right  to  grant  tales — 
that  the  act  of  1820,  is  an  act  relating  to  the  Circuit 
Court,  and  that  therefore,  the  right  of  peremptory 
challenge  given  by  it,  should  be  confined  to  that 
Court — and  that  the  Legislature  must  have  so  in* 
tended  it ;  as  in  the  next  year  they  extended  the  same 
privilege,  by  act,  to  the  County  Court,  Vvhioh  they 
would  not  have  done,  if  they  had  considered  the  first 
act  as  extending  to  the  juries  in  all  the  Couits. 

The  act  of  1820,  giving  the  right  of  peremptory 
challenge,  is  general  in  its  terms.  It  says,  '^  that  in 
a&jv/ry  trials^  either  party  shall  have  the  right,"  &€. 
The  act  is  remedial  in  its  character.  It  v.as intend- 
ed to  confer  a  right  not  known  to  the  Common  Law. 
It  is,,  therefore,  entitled  to  a  liberal  construc;tion — z(x 
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as  to  "suppress  the  mischief,  and  advance  the  reme- 
dy." The  jury  contemplated  by  the  act  of  1806, 
comes  within  the  mischief  intended  to  be  remedied, 
as  much  as  any  jury  in  the  Circuit  Court,  if  not 
much  more;  The  power  of  the  sheriff  is  much  great- 
er here,  than  in  the  empanneling  of  jurors  for  the 
Circuit  Court :  and  there  is  no  reason  that  can  be  of- 
fered,  for  extending  the  right  of  peremptory  chali* 
lenge  in  the  Circuit  Court,  which  does  not  immedi- 
ately apply  to  a  case  of  th«  kind  now  under  consider- 
ation. 

It  is  true,  the  title  of  the  act  in  which  this  section 
is  found,  relates  to  the  Circuit  Court;  but  the  title  of 
an  act  does  not  control  its  provisions.'     It  may  serve 
bJSSS"'  ^^  to  explain  a  doubtful  matter  in  an  act,  if  its  meaning 
cannot  be  otherwise  ascertained ;  but  it  cannot  be  re- 
sorted to,  to  restrain,  limit,  or  control,  a  plain  and  pal- 
pable enactment ;  and  by  reference  to  that  act,  it  will 
be  seen,  that  there  are  other  matters  contained  in  it, 
which  do  not,  in  the  least,  relate  to  the  Circuit  Court 
Neither  does  the  Court  consider  the  suggestion, 
that  there  is  no  power  given  by  the  act  of  1805,  to 
summon  taks,  any  reason  why  the  act  of  1820  should 
%  Bwon,  title  ^^*  ^  extended  to  this  case.    By  the  Common  Law,* 
jttriM  c.       if  the  jury  did  not  attend,  whether  by  reason  of  death, 
or  other  cause  ;  or  if  it  be  reduced  by  challenge,  so 
that  a  sufficient  number  do  not  remain,  the  writ  of 
undecem  decern  or  octo  tales,  issued  to  force  others  in- 
to Court  to  try  the  issue;  and  the  statute  of  35  Hen- 
ry VIII,  was  enacted,  allowing  the  plaintiffs  to  pray 
a  tales  de  circumstantibi(^,  to  prevent  the  delay  of  the 
decern  talcs.     The  statute  of  35  Henry  VIII,  allow- 
ed the  sheriff  to  summons  the  bystanders ;  wherm, 
the  Common  Law  required  the  jurors  to  come  from 
the  vicinage  or  neighborhood  of  the  cause  of  action. 
At  this  day  a  summons  of  by-stahders    would  be 
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good,  without  the,  statute.  The  power  of  filling  up 
Aejury  is  an  indispensable  incident  to  the  right  of 
trial  by  jury,  and  cannot  be  separiited  from  it  with- 
out destroying  the  value  of  the  right  itself 
•»  That  the  Legislature,  in  the  act  of  1821,  in  re-or* 
ganising  the  County  Court,  in  one  section  of  which, 
the  right  of  peremptory  challenge  of  four  of  the  jury 
is  secured  to  each  party,  is  to  be  received  as  any  evi- 
dence against  the  construction  given,  cannot  be  ad-f 
mitted.  That  act  gave  jurisdiction  to  the  County 
Court  in  some  cases,  concurrent  with  the  Circuit 
Court,  and  it  also  provided  a  jury  for  the  Court;  and 
without  the  clause  in  that  act,  giving  the  right  of 
peremptory  challenge,  this  Court  would  have  had  no 
difficulty  in  extending  the  provision  of  the  act  of  1820 
to  it 

Let  the  judgment  of  the  Circuit  Court,  be  affirmed 


EVANS  versu$  WaTROUS. 

Where  Aere  i«  a  e]ear  and  substantial  caase  of  action,  set -forth  in  a  deelaratkm, 
ahJiotigh  it  contains  irrelevant,  or  superfluous  matter,  or  duplicity,  yet  th# 
defendant  shall  be  bound  to  answer  it. 

An  attorney  at  law,  is  only  liable  for  gross  negligence ;  which  is  a  question  of 
fact,  to  be  determined  by  the  jury . 

An  averment  in  a  declaration,  against  an  attorney  for  negligence,  that  he  had 
negligently  commenced  a  suit,  and  improperly  dismissed  it,  contrary  to  his 
ditty,  dbc. — held,  to  be  a  sufficient  charge  of  gross  negligence,  to  put  the  de- 
fendant, upon  his  plea. 

This  was  an  action  of  assumpsit,  commenced  by 
the  plaintiff,  in  the  Circuit  Court  of  Shelby.  The 
declaration  charged  the  defendant  with  negligence,  as 
an  attorney  at  law — in  this,  to  wit,  that  before  the. 
institution  of  the  said  suit,  the  plaintiff  had  entrust- 
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ed  to  the  care  and  management  of  the  defendant,  for 
collection  and  suit,  a  certain  note  or  obligation,  dra\ini 
by  one  May,  in  favor  of  one  Evans,  for  the  smn 
of  two  hundred  dollars,  and  by  one  Hutchison,  indorsed 
to  the  plaintiff.  That  suit  had  been  commenced,  ani 
judgment  obtained  on  the  same,  but  that  the  defend* 
ant  had  neglected  to  have  the  proper  execution  issued 
on  thereon,  whereby  the  debt  had  been  entirely  lost 
to  •  the  plaintiff.  Also„  that  afterwards,  the  said  de- 
fendant, being  instructed  by  the  plaintiff  to  commence 
an  action  against  the  indorser  of  the  said  instrument, 
had  so  negligently  commenced  the  $ame,  as  to  be 
compelled  afterwards,  to  dismiss  it,  contrary  to  his  du- 
ty and  undertaking ;  by  which,  costs  had  been  reco- 
vered against  the  plaintiff,  and  his  opportunity  of  re- 
covery, lost,  &c. 

The  defendant,  to  this  declaration,  filed  a  demur- 
rer, which  the  Court  sustained,  and  judgment  was  en- 
tered up  against  the  plaintiff. 

By  writ  of  error,  the  case  was  brought  into  thb 
Court. 

Moody,  for  Plaintiff. — ^It  is  contended,  that  the  Court 
erred  in  thus  sustaining  the  demurrer,  and  rendering 
judgment.  The  declaration,  I  conceive  to  be  sub- 
stantially good.  It  is  intended  to  contain  two  counts. 
These  two  counts  may  not  be  formally  set  forth,  by 
technical  words.  Particular  words  are  not  necessary 
for  that  purpose.  It  is  sufficient  if  there  be  two  sub- 
stantial causes  of  action  stated  :  it  will  then  be  regard- 
ed as  two  counts;  and  if  either  be  good,  a  general 
demurrer  to  the  whole  declaration,  cannot  be  sustain- 
ed. In  this  case,  I  do  not  admit  that  the  demurrer 
was  properly  sustainable  in  regard  to  either  count. 

As  to  the  first  count,  it  is  averred,  that  the  attorney 
promised  to  collect  the  money;  he  was,   therefore. 
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bound,  in  pursuance  of  his  undertaking,  to  see  that 
the  proper  writs  of  execution  were  issued :  this,  it  is 
averred,  he  did  not  do  ;  and  that,  by  subsequent  in- 
solvency of  the  defendant,  the  debt  was  lost.  The 
duty  of  an  attorney,  when  he  undertakes  to  coUect, 
does  not  cease  with  the  rendition  of  the  judgment. 
He  is  required  to  use  all  proper  diligence  to  make  the 
<k>llection ;  and  what  is  proper  diligence,  is  for  the 
Court  and  jury  to  determine. 

Peck,  contra. — The  declaration  clearly  contains 
but  one  count :  it  does  not  profess  to  contain  more ; 
and  this  count,  I  am  satisfied,  the  Court  below,  cor- 
rectly determined  to  be  bad.  It  is  not  the  business 
of  the  attorney  to  issue  out  a  writ  of  execution. 
Here,  it  is  set  forth  that  the  suit  was  properly  brought^ 
but  that  the  attorney  did  not  sue  out  execution  in  pro- 
per time.  The  suing  out  of  execution  is  the  duty  of 
the  clerk,  and  not  of  the  attorney.  It  is,  then,  averr- 
ed, that  Watrous  promised  to  bring  an  action  against 
the  indorser,  and  did  so,  and  afterwards  improperly 
dismissed  the  same.  This  is  a  distinct  charge  of  neg- 
ligence in  another  case,  and  amounts  to  such  gross 
duplicity  in  pleading,  as  to  render  the  declaration  bad. 
But  the  dismissal  may  not  have  been  any  neglect. 
Many  cases  may  be  imagined,  in  which  it  would  be 
proper  to  dismiss. 

In  regard. to  making  the  collection  of  the  debt,  by 
suing  out  execution,  it  would  frequently  be  very  in- 
convenient for  the  attorney  to  attend  to  it,  who  may 
not  live  in  the  same  county.  The  Court  is  referred 
to  the  4th  Rule  of  this  Court,  on  the  subject. 

The  Court  is  referred  to  I  ComyrCs  Digest^  767, 
kiter  .ft— 4  Burrow,  8061—8  Johnson's  Rep.  361 — 
Atkins  Digest,  263. 


m^  CASES  DETERMIIfp> 

EVANS   VS.   WATR0U9. 


By  Mr.  Jusjtice  Hitchcock  : 

This  wae  an  action  brought  by  Evans  vs.  WatrouSj 
in  the  Circuit  Court  of  Shelby  county,  for  negligence 
m  an  attorney.  There  was  ^  demurrer  to  the  decla- 
ration, which  was  sustained,  and  judgment  was  ren* 
dered  against  Evans,  and  one  Uriah  Jordan^  as  his 
security  for  costs. 

The  declaration  states,  that  the  plaintiff  below^  had 
placed  in  the  hands  of  the  defendant,  a  certain  writ- 
ing obligatory,  signed  by  one  Benjamin  May,  dated 
23d  January,  1 826,  for  two  hundr^  doUaars,  payable 
26th  December,  1826,  in  favor  of,  and  endorsed  by  one 
Jesse  J.  Evans ;  that  it  was  also  endorsed  by  one 
Allen  L.  Mann  and  by  one  Isaac  Hutchison,  who  de- 
livered it  to  the  plaintiff;  that  the  said  defendant  un- 
dertook to  collect  said  writing  obligatory,  as  an  attor- 
ney at  law,  for  a  reasonable  reward ;  that  he  com- 
menced suit,  and  obtained  judgment  against  the  pay* 
or  of  the  instrument,  at  the  August  term,  1827,  of  the 
Circuit  Court  of  Shelby  county  ;  but,  that  *'  he  whol- 
ly failed  and  neglected,  at  an  early  period  after  the 
rendition  of  the  judgment,  to  take  the  proper  and  ne- 
cessary means  to  have  the  said  judgment  ezecuted  by 
collecting  from  said  May,  the  amount  of  the  judgment 
and  coste,-"  &c. ;  that  if  he  had  "  used  due  and  pro- 
per diligence  in  suing  out  and  prosecuting  at  an  ear- 
ly period  after  the  rendition  of  the  said  judgment,  the 
proper  and  legal  writ  of  execution,  necessary  to  carry 
the  said  judgment  into  effect;  that  the  amount  of  the 
debt  and.  costs  would  have  been  collected  from  the  said 
May,  for  that  he  was,  at  the  time  solvent;'*  but,  that 
before  the  defendant  used  the  necessary  means  to 
have  the  judgment  collected,  the  defendant  became 
wholly  insolvent.  The  declaration  further  avere, 
that  after  the  insolvency  of  May,  the  pldintlff  instruct- 
*  cd  the  defendant,  so  being  his  attorney,  to  prosecute 
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suit  against  Jesse  J.  Evans,  the  payer  and  first  indor-  ^ 
ser  of  the  instrument,  and  that  he  undertook  to  do  the 
same,  with  all  the  necessary  and  proper  skill  and  dil-  - 
igence  of  an  attorney  >  but,  that  he  "  negligently  and 
improvidently,  on  the  27th  October,  1828,  issued  a 
writ  of  cap.  ad  respoTidendum]  from  the  Circuit  Court 
of  Shelby  county,  against  said  Evans,  on  said  instru- 
ment, and  at  the  Fall  term  of  said  Court,  he  contrary 
to  his  duty  and  undertaking  as  aforesaid,  dismissed  the 
said  suit,  whereby  a  judgment  was  rendered  against 
the  plaintiff  for  costs,  and  that  if  the  said  suit  had 
been  correctly  and  skilfully  commenced,  and  faithful- 
ly and  diligently  prosecuted,  and  had  not  been  dis- 
missed by  the  defendant;  that  he,  the  plaintiff,  would 
have  been  able,  and  would  have  proved  all  facts  and 
things  necessary  to  have  recovered  judgment  against 
the  said  ETans,  for  the  amount  of  the  debt,  and  that 
the  same  could  and  would  have  been  collected,  for 
that  the  said  Evans  was  then  solvent :  but  that  short- 
ly after,  and  before  a  new  suit  couM  b^  made  effec- 
tive against  him,  the  said  Evans  removed  himself  and 
his  effects,  into  the  county  of  Perry,  and  shortly  af- 
ter, beyond  the  limits  of  this  State,  and  the  United 
States,  leaving  behind  him  no  property  from  which 
the  money  could  be  made,  and  so  the  plaintiff  avers, 
that  by  the  negligence,  and  unsldlful,  and  improvi- 
dent'management  of  the  said  suits,  he  hath  lost  liis 
debt,"  &c. 

It  is  contended,  on  the,  part  of  the  plaintiff  in  error, 
that  this  declaration  contains  substantially  two  counts ; 
that  the  charge  of  negligence,  iij  not  collecting  thie  \L 

money  on  the  first  judgment,  is  properly  stated  in  one  ^ 

county  and  that  the  charge  of  negligence,  improvi- 
dence, and  unskilfulness  in  commencing  and  dismiss- 
ing the  second  suit,  is  properly  a  second  and  distinct 
count,  and  that  the  Court  ought  so  to  consider  it ;  but 
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that  if  the  declaration  shall  be  considered  as  one  con* 
nected  history  of  the  transaction,  the  matters-  stated 
are  sufficient  to  call  upon  the  defendant  for  his  de* 
ifence,  and  that  the  demurrer  (Jught  not  to  have  been 
sustained.  ' 

By  the  defendant's  counsel,  it  is  ©ontonded,  lliat 
the  declaration  contains  but  one  count — ^that  there 
are  matters  set  forth,  proper  for  two  counts,  if  for  any; 
that  it  is  therefore  bad,  for  duplicity ;  that  if  the  Court 
do  not  sustain  the  demurrer  for  this  cause,  he  con* 
tends,  that  the  matters  set  forth,  do  not  amount  to 
sach'a  charge  of  negligence  or  unskilfulness,  as  will 
sustain  an  action  for  damages ;  that,  as  to  the  first 
suit,  it  is  not  the  business  of  an  attorney  to  see  that 
an  execution  is  issued,  that  being  the  duty  of  the  clerk, 
under  the  laws  of  the  State,  and  that  the  clerk  is  lia^ 
ble  in  such  case ;  that,  as  to  the  second  suit,  there  is 
no  specific  ground  of  negligence  charged  ;  that  an  at 
tomey  is  only  liable  for  gross  negligence,  which  is  not 
charged  in  tliis  case. 

Without  undertaking  to  decide  whether  this  decla- 
ration is  to  be  considered  as  containing  one  or  two 
counts,  this  Court  has  held  that,  under  our  statute, 
which  prohibits  special  demurrers,  wliere  there  is  a 
clear  and  substantial  cause  of  action  set  forth  in  a  de- 

■ 

claration,  though  it  may  contain  irrelevant  or  super 
flous  matter,  or  though  it  may  contain  duplicity,  yet, 
that  the  defendant  shall  be  held  to  answer  it. 

As  it  respects  the  misconduct  of  an  attorney,  and 

what  acts  and  omissions  will  make  him  liable,  it  may 

4t        ,    hfe  remarked,  that  he  is  only  bound  to  use  reasonable 

scJip.' ^\!tI  care  and  skill,  in  managing  the  business  of  his  client* 

If  he  were  ftirther  liable,  no  one  would  venture  to  act 

in  that  capacity.     He  is  not  liable  unless  he  has  been 

' Aid*202-^^ R^^^^y  ^^f  crosm'negligeniia.     This,  however,  is  usn- 
^3arn.jfcCrci?.a[[y  .^  q;i(>otioii  of  tart  for  n  jury  ;'  imd  is  to  be  ascer- 
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tained  by  the  evidence  of  those  who  are  conversaai  « ,«..   ««. 
With  the  same  kind  of  business.*  6Bing.460. 

In  the  case  under  consideration,  the»defendant  is 
charged  with  having  omitted  the  proper  and  neces* 
sary  means  to  have  the  judgment  collected,  and  that 
if  he  had  used  due  diligence  in  suing  out  and  prose- 
cukjig  a  legal  writ  of  execution,  the  money  could 
have  been  made.  That  it  is  the  duty  of  the  clerks 
•to  issue  the  executions  immediately  after  Court,  is 
admitted  ;  and  th^t,  in  general,  it  is  the  duty  of  the 
attorney  to  see  that  the  clerks  do  their  duty,  will  not 
be.  contended ;  but  that  there  may  not  be  circum- 
stances which  would  require  the  care  and  attention 
of  the  attorney,  after  judgment,  and  the  omission  of 
which  might  render  him.  liable;  is  'more  than  the 
CovLTt  is  prepared  to  sa}^. 

As  to  the  second  suit,  the  defendant  is  directly 
.charged  with  negligently  commencing  it,  and  impro- 
perly dism  issing  it,  contrary  to  his  duty.  This,  is 
certainly  a  charge,  which  .unexplained,  «Lmounts  to 
gross  negligence,  and  is  such  as  requires  a  defence. 
The  undertaking  of  a  suit,  implies  a  faithful  and  dili- 
gent prosecution  of  it ;  and  where  it  appears  by  the 
declaration,  that  there  was  a  good  cause  of  action,  the 
attorney  is  bound  to  shew  some  reasonable  excuse  for 
not  conducting  it  to  a  successful  termination.  It  is, 
therefore,  the  opinion  of  the  Court,  that,  under  the 
circumstances  of  this  case,  there  is  suflScient  matter 
charged  in  this  declaration  to  put  the  defendant  to 
his  plea ;  and  that  a  jury,  under  the  evidence,  and  a 
proper  charge  from  the  Court,  as  to  the  general  prin- 
ciples  upon  which  the  responsibility  of  attorneys  is' 
based,  and  the  practice  of  the  bar,  in  the  conducting 
of  suite,  is  the  proper  tribunal  to  settle  the  defend- 
ant's liability. 

The  judgment  must,  therefore,  be  reversed,  and  th© 
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To  iay  of  ft  member  of  the  Legislature,  in  reference  to  the  future  £schargeof 
hi^  pnblic  functions,  that  "  he  is  a  corrupt  old  tory,"  held,  not  to  be  actiona- 
ble ptr  M. 

Words,  charged  an  slanderous,  are  to  be  construed  neither  in  their  most  harshi 
nor  innocent  sense;  but,  in  their  plain  and  common  acceptation,  and  accord* 
ing  tu  their  popular  use,  and  obvious  import. 

The  principle  is  well  settled,  that  words  may  be  actionable,  if  uttered  against 
officers,  or  others  in  public  stations  of  trust  or  profit,  which  would  not  be  so, 
if  t;poken  against  common  individuals. 

But,  words  to  be  actionable,  if  uttered  against  official  persons,  must  relate  to 
past  conduct,  implying  criininality  or  moral  turpitude,  and  not  to  the  pror 
pect  of  future  misconduct  in  office. 

Sembltf  that  if  Uicre  be  any  exception  to  this  rule,  it  is  in  the  case  of  clergymen. 

This  was  ari  action  of  slander,  instituted  in  th^ 
Circuit  Court  of  Tuskaloosap^,  by  the  plaintiff,  Hogg. 
The  declaration  charged  the  defendant,  in  three  counts, 
with  having  uttered  of  him,  the  plaintiff,  (he  being  a 
member  of  the  Legislature,  elect  from  the  county  of 
Tuskaloosa,)  these  following  defamatory  words,  to 
wit : 

First.   **  He  is  a  corrupt  old  tory." 

Second.  "He  is  corrupt." 

Third.  "  Keep  a  strict  watch  on  him,  he  is  a  c6r- 
rupt  old  tory." 

Each  count  in  the  declaration,  contained  itmmdoes^ 
that  the  words  were  spoken  by  the  defendant,  in  re- 
ference to  the  station  of  the  plaintiff,  then  lield  by  Wm, 
and  that  they  related  to  the  discharge  of  his  duties 
as  a  member  of  the  Legislature. 

To  the  several  counts  in  the  plaintiff's  declaration, 
the  defendant  filed  a  demurrer,  which  the  Circuit 
Court  sustained,  and  rendered  judgment  for  the  de- 
fendant. 

To  reverse  this  judgment,  the  plaintiff  brought 
th6  case  into'this  Court  by  writ  of  error, 
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Stewart,  for  Plaintiff. — I  do  not  rely,  of  courj^^e, 
Many  thing  lik6  the  principles  of  the  law  o(  scanda- 
iUffi  magnatum.  A  man's  office,  in  this  country,  doe» 
not  felevate  him  above  his  fellow-citizens,-  so  as  td 
make  an  offence  against  him  greater  than  an  offence 
Bgainst  others,  merely  on  the  gronnd  of  his  exalted 
character :  but  a  man  in  office  is  liable  to  peculiar  in- 
juries, to  which  others  are  not  liable ;  and  when  he 
is  thus  injured,  he  has  a  right  to  redress.  It  is  slan* 
der  to  charge  a  man  in  office  with  principles  incon- 
msterit  with  his  office. — 2  Esp.  N.  P.  496.  This  is 
the  class  of -slanderous  words  complained  of  in  the 
declaration.  The  office  of  legislator,  or  member  of 
the  Legislature  of  Alabama,  is  not  merely  an  office 
of  honor,  but  an  office  of  profit  also :  and  if  injured  in 
tbfat  office,  he  may  sustain  loss :  if  such  a  one  be 
corrupt,  he  is  liable  to  be  expelled.  The  offence 
charged  has  a  technical  meaning,  when  applied  to  a 
mail  in  office.  If  the  charge  be  believed,  it  may  not 
only  subject  him  to  pecuniary  loss — not  only  maJce 
him  liable  to  expulsion — ^not  only  prevent  his  promo- 
tion, but  it  will  affect  his  moral  standing,  and  disho- 
nor him. 

These  words  also  come  under  the  rale  of  words, 
spoken  against  a  man  in  some  trade  or  profession.  If 
the  charge  be  credited,  that  a  man  in  office  is  cor- 
rupt, he  will  at  once,  or  ought  to  be,  excluded  from 
bffice. 

In  offices  of  profit,  words  which  import  want  of 
ability,  are,  by  all  the  authorities,  actionable.  In- 
deed, either  kind  of  imputation,  that  is  against  the 
ability  or  integrity,  is  by  the  better  opinion,  actiona- 
ble, whether  the  office  be  merely  confidential  or  lu- 
crative.— Starkie  oh  Slander,  100,  et  seq. 

Words  calculated  to  injure  a  man  in  his  office,  it 
is  laid  down,  though  not  spoken   in  i'eference  to  the 
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office,  are  actionable  :  as  to  say  of  a  Bishop,  "  he  i» 
a  wicked  man,"  or  to  call  an  attorney  "  a  cozening 
knave."  Words  are  to  be  considered  according  to 
the  condition  of  him  of  whom  they  are  spoken ;  for 
his  liability  to  be  injured  depends  on  that  condition. 
These  words  are  clearly  actionable.  The  authorities 
have  gone  much  farther. 

The  term  "  <ory,"  in  this  country,  is  equivalent  to 
traitor.  A  tory  is  an  enemy  to  his  country.  It  is  not 
understood  in  this  country,  as  it  is  in  England,  v^^here 
it  means  an  adherent  to  a  particular  political  party,  who 
are  friends  of  monarchy  and  the  church.  Never  was 
it  used  in  the  sense  in  which  it  has  been  used  in  very 
late  times,  in  this  country,  since  the  commencement 
of  this  suit.  It  was  meant  as  it  is  generally  under* 
stood  among  the  people,  that  is  to  say  a  traitor,  an 
enemy  to  his  country, 

Stewart  cited  Mass.  Rep.  248—7  Johns.  Rep  359. 
5  Binney's  Rep.  221 — 1  ibid,  184—1  Johns.  Cos.  129. 
7  Johnson,  264. 

Ellis,  contra. — Much  of  the  law  referred  to  bjr 
counsel,  is  not  applicable  to  the  present  case.  It  is 
admitted  that  these  words  would  not  be  actionable,  if 
spoken  of  a  private  individual :  then,  the  question 
arises,  whether  they  can  be  made  actionable  by  the 
office  of  a  legislator.  The  general  rule  is,  that  if  the 
party  would  be  liable  to  be  criminally  punished,  for 
the  offence,  if  established,  then  the  words  are  action- 
able in  themselves. — 5  Johnson^ s  Reports,  191 — Mi- 
nor* s  Reports,  94,  140. 

I  assume  the  position,  that  Hogg  did  not  hold  an 
office,  within  the  meaning  of  the  Constitution.  The 
declaration  here,  shows  that  the  plaintiff  only  claims 
for  damages  on  account  of  his  holding  the  office  of  a 
member  of  the  Legislature.     The  two  first  counts 
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make  the  charge  as  an  injury  done  to  him,  in  office : 
the  last,  does  not  aver  the  office  directly ;  but  as  the 
words  are  not  actionable  when  spoken  against  a  pri- 
vate individual,  the  count  is  demurrable  for  that  rea- 
son. In  the  first  two  counts,  the  plaintiff  is  said  to 
be  subjected  to  aU  the  pains  and  penalties  to  which 
those  are  subject,  who  are  guilty  of  corruption  in  of- 
fice. What  arc  these  ?  Can  a  member  of  the  Legis 
lature  be  impeached?  No.  Is  he  indictable  for  a 
misdemeanor,  for  corruption  in  office  1  I  know  no 
authority  for  it.  If  the  danger  was  expulsion,  it  should 
have  been  stated.  If  it  was  deprivation  of  promotion, 
that  should  have  been  stated. 

But,  members  of  the  Legislature  are  not  officers. 
The  Constitution  says,  they  shall  '^server  &c-,  not> 
shall  hold  the  office.  Of  certain  persons,  it  says,  ihey 
shall  not  have  a  seat  in  either  House  of  the  Genersd 
Assembly,  or  be  eligible  to  any  office  of  trust  or  jyro- 
fit :  why  the  distinction,  if  members  of  the  Legislar 
ture  hold  an  office  of  trust  or  profit  ?— 3d  Art.  2d  sec. 
Constitution  of  Alabama—same  Art.  24, 25,  and  27th 
sections. 

•  When  the  Constitution  comes  to  speak  of  the  E^^- 
ecutive  Department,  of  the  Governor,  Secretary  ol 
State,  Sheriff,  &c.  the  word  office  is  employed — Ath 
Article  of  the  Constitution,  lAth  section.  So  also,  of 
the  Judicial  department — the  office  of  Justic3  of  the 
Peace,  the  Judge's  office,  the  office  of  Attorney  Gene- 
ral, &c. — Section  18. 

Officers,  in  the  constitutional  sense,  would  be  liar 
ble  to  impeachment,  also  to  indictment  for  corruption 
in  office :  words  like  these  would,  perhaps,  be  actiona- 
ble against  them  for  this  reason,  but  not  against  mem- 
bers of  the  Legislature,  who  are  not  so  liable. 

Much  of  the  doctrine  of  the  English  Law  on  this 
subject,  is  founded  on  the  statutes  giving  damages  for 
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scundalum  magnatum  ;  but  we  liave  no  such  law* 
The  two  rules  laid  down  in  the  case  of  Onslofv  va« 
Ho?'n,  (3  Wilson  177,)  are,  1st  Slander  must  he  whew 
the  words  impute  a  crime.  2d.  Where  the  words 
are  against  a  person  holding  an  office  of  profit,  aoad 
calculated  to  injure  him  therein — or  the  same  ap  to  i^  ^ 
profession. 

It  is  not  fair  to  reason  by  analogy,  from  memben 
of  Parliament  to  our  members  of  the  Legislature. 
Liberty  of  speech  is  guaranteed  in  this  country* 
Members  of  Parliament  hold  their  place  for  sevep 
years  :  here,  it  is  a  temporary  trust — held  only  for 
one  year.  It  is  held,  for  instance,  that  to  say  of  ^ 
member  of  Parliament,  "He is  a  papist,"  is  actton" 
able.  This  would  surely  not  be  law  here,  in  refer- 
ence to  our  Legislature. 

But,  I  hold  that  under  our  form  of  govemmeBt, 
no  action  will  lie  for  words  like  these-  No  adjudg* 
ed  case  can  be  found,  where  an  action,  has  been  main* 
tained  for  a  charge  of  corruption  against  a  member  of 
the  Legislature.  Nor  do  I  know  of  any  ease  in  Eng- 
land since  that  of  Onslow  vs.  Horrii  and  there  the 
judgment  was  for  the  defendant.  This  action,  I  in- 
sist, cannot  be  supported. 

By  Mr.  Chief-Justice  Saffold  : 

Hogg  instituted  an  action  of  Slander,  in  the  Cir- 
cuit Court  of  Tuskaloosa  county,  against  the  defen- 
dant, Dorrah. 

The  declaration  contains  three  counts. 

1.  The  first  recites  the  plaintiff  having  beea 
duly  elected  a  representative  of  the  county;  had 
taken  upon  himself  the  duties  of  his  office  ;  had  tar- 
ken  the  oath  presbribed ;  had  been  admitted  to  hiet 
seat ;  and  was,  at  the  time,  in  the  discharge  of  the 
dtities  of  said  ofTice,  when  the  defendant  well  knowing^ 
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the  premises,  and  intending,  &c.  to  cause  it  to  be  be- 
lieved, that  the  plaintiff  was  guilty  of  corruption  in 
eifice,  and  to  subject  him  to  the  punishment  provided 
by  law  for  said  oflfenoe,  in  a  discourse  held  with  one 
OunniAgham,  in  the  hearing  of  divers  others,  and  in 
relation  to  the  office  and  trust,  which  the  plaintiff  then 
held  as  aforesaid,  falsely,  slanderously,  &c!  uttered) 
and  proclaimed  of  Jiim,  the  plaintiff,  as  follows — ^that 
"  he  is  a  corrupt  old  tory ;''  (meaning  thereby,  that 
he,  the  plaintiff,  was  guilty  of  corruption  in  the  dis- 
charge of  his  said  public  function  and  trust. ) 

2.  In  the  second  count,  that  "  he  is  corrupt" 

3.  In  the  third  count,  that  the  defendant  said  to 
Cunningham,  who  was  also  a  member  of  the  Legis- 
lature, in  reference  to  the  plaintiff,  and  his  said  pub- 
lic function,  "  keep  a  strict  watch  on  him,  he  is  a 
corrupt  old  tory;"  with  innumdo  to  the  second  and 
third  counts,  similar  to  that  in  the  first. 

To  each  of  the  counts  in  the  declaration,  the  de- 
fendant demurred.  The  Circuit  *Court  sustained  the 
demurrer,  ,imd  rendered  judgment  for  the  defendant, 
for  the  cost^. 

This  judgment  on  demurrer,  is  the  cause  assigned 
for  error. 

Thus,  the  question  is  presented,  whether  the  words 
charged,  under  the  circumstances,  and  in  the  manner 
of  the  imputation,  are  actionable  iji  themselves,  or 
could  only  be  rendered  so  by  a  per  quod  averment. 
Am  no  special  damages  are  alleged — unless  the  words 
are  actionable  in  themselves,  the  demurrer  was  pro- 
perly sustained. 

What  is  the  nature  of  the  imputation  against  the 
plaintiff,  alleged  in  the  declaration  ?  It  is  necessary 
to  determine  the  true  import  of  the  words  complain- 
ed of,  in  order  to  bring  them  to  the  test  of  other  cases. 
The  innuendo,  it  must  be  recollected,  cannot  alter,  va- 
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ry,  or  extend,  the  meaning  of  the  words  uttered.  It  I 
can  only  fiirnish  a  technical  definition  or  explanation  / 
of  an  offence  imputed  by  the  words  actually  spoken. 
The  position  is  equally  true,  that  in  actions  of  this 
liind,  according  to  the  improved  doctrine  of  the  law, 
the  words  charged  as  slanderous,  are  not  to  be  con- 
strued either  in  their  most  harsh  and  offensive,  nor 
in  their  most  mild,  and  innocent,  sense,  as,  at  dif- 
ferent periods  in  the  history  of  jurisprudence,  has 
been  holden  ;  but  are  to  be  understood  by  courts  and 
juries,  as  by  the  rest  of  society,  in  their  plain  and 
common  acceptation;  in  other' words,  according  to 
their  popular  use,  and  obvious  import. 

Allowing  to  the  plaintiff  all  the  benefit  that  can  be 
derived  from  the  fact,  of  his  having  been  a  member 
of  the  Legislature  at  the  time,  and  that  the  words 
were  spoken  of  him  in  reference  to  the  discharge  of 
his  public  functions,  as  such,  what  is  the  offence  im- 
puted to  him  ?  In  the  first  and  third  counts,  it  is  no 
other  than  that  he  was  a  tory  of  an  obnoxious  descrip- 
tion. It  is  not  even  supposed,  by  the  argument  of 
counsel,  that  the  words  were  intended  to  impute  that 
kind  of  toryism,  which  has  long  distinguished  one  of 
the  political  parties  in  England,  or  that  which  was 
applicable  to  one  portion  of  the  American  communi- 
ty during  our  revolutionary  struggle,  and  for  some 
time  afterwards.  Nor  is  it  contended,  if  such  were 
the  intention,  that  the  words,  (if  ever  so,)  would  be 
actionable  at  the  present  day.  But,  it  is  insisted, 
that  by  a  rational  intendment,  the  meaning  must  have 
been,  that  the  plaintiff  was  a  traitor  or  some  kind  of 
enemy  to  his  country.  According  to  my  view,  this 
would  be  the  most  rigid  and  offensive  acceptation 
that  the  words  could  possibly  bear ;  and  that  we  have 
no  more  authority  thus  to  construe  tbem,  than  in  the 
very  inikl  «euse  4?ugge.sted  by  the  defendant's  coun- 
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sel — ^ihat  it  may  only  have  been  intended  to  impute  to 
the  plaintiff  tiie  advocacy  of  a  particular  candidates 
for  the  Presidency,  to  whom  the  defendant  was  op- 
posed.  But,  I  must  concede,  that  neither  appears  td 
me  to  be  the  natural  and  common  acceptation  of  the 
term :  also,  that  when  the  charge  was  made,  *  or  at 
the  present  day,  in  this  State,  and  after  the  various 
uses  that  have  been  made  of  the  word,  there  is  dif- 
ficulty in  ascribing  to  it  any  definite  meaning.  I 
think,  however,  it  may  be'  assumed,  that  if  any  thing 
more  than  general  scurrility  was  meant,  the  epithet 
was  intended  to  impute  some  political  creed  or  heresy y 
which  the  plaintiff  considered  obnoxious ;  and  that 
the  otlier  qualities  imputed,  by  the  adjective  '  corrupt,' 
represented  the  plaintiff  as  one  possessing  a  heart  of 
general  depravity ;  and  that  the  accompanying  re- 
quest, that  he  should  be  watched,  implied  an  opinion 
that  he  was  capable  of  disingenuousness,  or  artifice, 
to  effect  his  sinister  purposes..  The  joint  apptication  of 
the  epithets  cm-rupt  and  tory,  has  a  tendency  rather  to 
qualify  and  limit,  thau  to  extend  the  former,  by  con- 
fining it  to  political  feelings  or  sentiments. 

The  second  count,  however,  charges  the  imputa- 
tion of  corruption  in  the  plaintiff,  without  any  sqpecial 
application ;  the  effect  of  which,  I  would  understand 
to  be,  that  the  plaintiff  possessed  a  depraved  heart, 
rendering  him  capable  of  vicious  or  corrupt  acts  gene- 
rally. 

Then,  the  question  recurs,  whether  words,  imput- 
ing to  the  plaintiff,  while  a  member  of  the  Legisla- 
ture, and  in  reference  to  the  future  discharge  of  his 
public  functions,  the  character  of  vice  or  depravity  ; 
or  of  holding,  undefined,  obnoxious  political  tenets^' 
are  in  themselves  actionable s. 

It  is  considered  material,  th*tt  the  words  charged, 
have  no  spedatl  reference  to  any  particular  vote^  or 
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Oilier  act  done;  nor  even  tx)  the  plaintiff 's^as/  condttd  as 
a  member — that  the  allusion  is  to  his  corrupt  and  tory 
character  in  anticipation  of  his  improper  conduct. 
The  principle  is  well  settled,  that  various  charges, 
when  made  against  officers,  or  others,  in  public  sta- 
tions of  trust  or  profit,  may  be  actionable,  vihich  would 
not  be,  if  uttered  against  common  individuals.  The 
reason  is,  that  parsons  in  office,  or  such  other  sta- 
tions, may  loose  their  employment,  and  the  profit  or 
confidence  committed  therewith  ;  or  may  be  subject 
to  prosecution  and  punishment  for  malfeasance,  or 
other  offences  ;  yet  there  are  some  general  principles 
applicable  to  all  actions  of  slander,  to  which  refer- 
ence must  be  had,  in  determining  the  effect  of  these 
words. 
•2E»p.Ni.  pr.  I^is  said,  in  an  authority,'  read  in  argument  by 
^''''-  the  plaintiff  \s  counsel,  ''that  the  words  must  charge 
a  fact  to  have  been  co^nmittcd ;  for  to  charge  a  man 
with  bad  or  evil  intentions,  is  not  sufficient  :^^  as, 
where  the  defendant  said  of  the  plaintiff,  '*  he  is  a 
brawler  and  quarreller,  and  gave  his  champion  coun- 
sel to  kill  me,  and  then  fly  the  country  :"  these  words 
were  adjudged  not  to  be  actionable ;  for  they  charged  no 
fact  committed^  and  the  purposes  or  intentions  of  a 
man,  without  action,  are  not  punishable  at  law.  So, 
where  the  words  were,  **  He  is  a  troublesome  fellow, 
and  I  doubt  not  to  see  him  indicted  at  the  next  ^i- 
ze?>,  ior  sheep  stealing  f'  these  words  were  adjudged 
not  to  be  actionable,  as  not  charging  the  party  ^vrith 
anv  i^ijci  committed. 
^.sp.Ni.Pr.     \^  jg  QJgQ  ga^i^i^  ]3y  |}jg  same  authority,"  in  reference 

to  words  constituting  scandalum  magnatum,  that  im- 
putations against  persons  in  office,  dignity,  trust,  and 
profit,  may  be  actionable,  which  would  not  be  held  so, 
in  case  of  a  common  person  :  as  where  it  was  said  of 
the  Marqvis  of  Dorchester,  "  My  Lord  is  no  more  to 
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to  be  valued  than  the  dog  which  lies  there ;"  this  vf'd» 
G<msidered  actionable.  OUier  authorities  to  be  no-  ' 
ticed,  will  perhaps  show,  that  Dorchester's  case  ean 
not  be  regarded  as  law,  unless  under  circumstances 
different  from  those  presented  ;  and  will  further  illvis- 
trate  the  accuracy  of  another  principle,  given  in 
connection  with  the  same,  that  words,  charging 
had  intentions  merely,  are  actionable  in  the  case  of 
public  persons  or  magistrates.  The  further  remarks 
of  the  same  author,  appear  scarcely  reconcileable  with 
■the  above :  "  That  where  the  words  do  not  charge 
the  person  in  such  trust  or  o^cs,  with  any  brea<jhof 
his  duty,  or  oath ;  with  any  crime  or  misdemeanor, 
whereby  he  has  suffered  any  temporal  Joss  in  for- 
tune, office,  or  in  any  other  way  whatsoever,  but  are 
spoken  as  matter  of  opinion  as  to  the  person's  con- 
duct, such  words  are  not  actionable." 

I  regard  the  case  of  Onshn)  vs.  Homy"  as  direct  ^--..,  ,^ 
authority  in  this  case.  For  the  present  purpose,  it  is 
sufficient  to  notice  the  concluding  remarks  of  the 
Chief  Justice,  in  delivering  the  opinion  of  the  Court. 
He  says,  "  the  words  do  not  relate  to  Mr.  Onslow's 
past  conduct  in  Parliament :  they  do  not  charge  him 
with  any  breach  of  his  duty,  his  oath,  or  any  crime 
or  misdemeanor,  whereby  he  has  suffered  any  tem- 
poral loss,  in  fortune,  office,  or  in  any  way  whatever. 
There  is  no  occasion  to  say  any  thing  concerning  any 
future  presumptive  contingent  damages,  which  Mr. 
Onslow  may  possibly  sustain  at  some  future  time, 
(no  body  knows  when)  by  reason  of  Mr.  Home's  re- 
flection ujion  him.  I  know  of  no  case,  whereon  an 
action  for  words  was  grounded  upon  eventual  dama- 
ges, w4iich  may  possibly  happen  to  a  man  in  a  future 
situation,  notwithstanding  what  the  Chief  Justice 
throws  out  in  2  Vent.  266,  where  he  is  made  to  say, 
'  tliat  where  a  man  had  been  in  an  office  of  trust,  Xo 
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say,  he  behaved  himself  corruptly  in  it,  as  it  imported 
great  scandal,  so  it  might  prevent  his  coming  rnXxrihcU 
or  the  like  office  again,  and  therefore,  was  actionable.' 
.  I  think  the  Chief  Justice  went  too  far."  Such  is  the 
language  of  the  Court,  in  Onslow's  case.  The  Chief 
Justice  there,  also  said,  he  thought  his  brother  Leigh 
went  a  little  too  far,  when  he  said  the  words  import- 
ed that  Mr.  Onslow  would  betray  his  trust :  **  We 
think  they  mean  no  more,  than  Mr.  Home  was  of  o- 
pinion^  Mr.  Onslow  would  h^eak  Ms  word ;  but  to  say, 
lie  has  hrolce  his  wm^dy  is  not  actionable — a  fortiori^ 
these  words  are  not  actionable. ' '  The  particular  words 
,  uttered  against  Onslow,  are  immaterial  to  our  pur- 
pose. ThtB  principle  of  the  decision,is,  that  the  words, 
to  be  actionable,  must  relate  to  the  plaintiff's  past 
conduct  in  his  office,  or  public  duty  ;  must  charge  an 
actual  breach  of  duty,  or  of  oath,  or  the  conunission 
of  some  crime  or  misdemeanor ;  that  an  action  for 
words,  is  not  sustainable  for  eventual  or  contingent 
damages,  which  may  possibly  happen  to  a  man  in  a 
future  situation  ;  nor  is  the  expression  of  an  opinion, 
respecting  another's  inclinations  ox  intentions,  digroimi. 
of  action. 

The  principle  mainly  relied  on,  in  support  of  this 
action,  is,  that  the  words  were  spoken  of  the  plaintiflF, 
in  reference  to  his  motives  and  conduct  in  office.  The 
injury  is  so  charged  in  the  declaration ;  but,  as  be- 
fore mentioned,  without  any  averment  of  special  da- 
mages, or  of  any  colloquium,  applying  the  imputation 
to  any  vote  given,  or  other  act  committed,  in  the  dis- 
charge of  the  public  trust ;  but,  with  general  refer- 
ence to  his  corrupt  disposition,  and  obnoxious  charac- 
ter, while  a  member,  and  employed  as  such.  Ex- 
cept in  relation  to  the  plaintiff's  alleged  toryism,  which 
I  have  attempted  to  shew  is  not  actionabley  what  dis- 
tinction can  be  drawh  between  the  import  of  this 
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charge,  and  those  of  liar^  scoundrel^  viUain,  <Spc. — 
Charges  of  the  latter  description,  are  generally  con- 
sidered as  indicating  rather  the  angry,  reckless  tem- 
per of  the  speaker,  than  the  turpitude  of  him  of  whom 
they  are  spoken.  It  is  well  settled,  that  such  impu- 
tations, when  made  in  reference  to  common  persons, 
are  not  actionable  ;  nor  has  any  case  been  found,  of 
good  authority,  in  which  words  of  similar  import, 
have  b^en  so  held,  when  spoken  of  one  in  official  star 
tion,  or  any  honorary  employment  or  trust.  It  is 
not  believed  that  a  member  of  the  Legislature  could 
be  subjected  to  conviction  on  impeachment  for  any 
cause,  of  the  nature  of  that  imputed  to  the  plaintiff 
in  this  action,  even  if  he  could  for  any  cause  what- 
ever, which  is  not  admitted.  It  is  true,  a  member  of 
the  Legislature  is  subject  to  expulsion,  by  the  body  it- 
self;  but  it  cannot,  for  a  moment,  be  apprehended, 
that  the  charge  imputed  to  this  plaintiff,  if  admitted 
to  be  true,  would  authorise  his  expulsion.  An  insu- 
perable objection  to  this  course,  would  be,  that  no 
crime  or  misdemeanor  ,  or  any  particular  act  of  mo- 
ral turpitude,  was  charged  ;  nor  any  particular  allu- 
sion made  to  the  plaintiff's  past  deportment  as  a  mem- 
ber ;  that  an  apprehension  or  opinion  only  was  ex- 
pressed, from  his  disposition  and  character,  that  he 
would  act  improperly. 

In  Starkie  on  Slander,  (110)  it  is  said,  "that  to 
impute  want  of  integrity  to  any  person,  who  holds  an 
office  of  trust  or  profit,  is  actionable."  It  is  impossi- 
ble to  determine  the  force  and  extent  of  such  general 
propositions,  without  particular  reference  to  the  proofs 
and  illustrations  giv6n  to  sustain  them ;  this  is  also 
necessary  to  test  their  authority.  Of  the  cases  given 
in  support  of  the  above  proposition,  one  was,  that  it 
had  been  said  of  a  Judge,  that  "  his  sentence  had  been 
cormpthj  given ,"    Another,  where  it  was  said  of  a 
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Justice  of  the  Peace,  "  I  have  often  been  with  him 
for  justice,  but  could  never  get  any  tiling  at  his  hands 
but  injustice  f '  And  another,  where  the  wprds  were, 
'*'  He  covereth  and  hideth  felonies,  and  is  not  worthy 
to  be  a  Justice  of  the  Peace/' 

The  distinction  between  each  of  these  cases,  and 
the  one  before  us,  is  most  obvious.  In  all  the  cases 
cited,  the  words  used,  clearly  imputed  corruption  or 
turpitude,  in  reference  to  particular  official  acts  pre- 
viously committed. 

Th^  same .  writer,  in  continuation,  lays  down  ano- 
ther -proposition  in  still  broader  terms ;  which  is, 
that  *^  where  a  person  liolds  an  office  or  situation,  in 
which  great  trust  and  confidence  must  be  reposed  in 
him,'  w*ords  impeaching  his  integrity  generally,  and 
without  express  reference  to  his  office,  are  actiona- 
ble ;  since  they  must  necessarsly  attach  to  him  in 
his  particular  character,  and  virtually  represent  him 
as  unfit  to  hold  that  office  or  situation."  One  of  the 
examples  given  to  sustain  this  position,  is  a  case  in 
which  it  had  been  said  of  a  Bishop,  "  He  is  a  wick- 
^  man."  I'his  was  held  to  be  actionable  ;  and  ap- 
pears to  be  the  strongest  case  referred  to,  of  which 
there  were  many.  All  the  rest,  according  to  their 
natural  import,  or  the  construction  placed  upon  them 
by  the  courts  or  juries,  had  reference  to  some  particu- 
lar misconduct  in  office,  or  to  some  breach,  or  viola- 
tion of,  or  incapacity  for,  professional  duty,  and  point- 
ed to  acts  already  done — not,  as  in  this  case,  to  a  difr- 
position  for  future  mischief 

The  case  of  the  Bishop,  appears  to  rest  on  a  prin- 
ciple peculiarly  applicable  to  clergymen— that  what- 
ever tends  to  destroy  public  confidence  in  their  mo- 
ral virtue,  and  cliristian  purity,  must  deprive  them  of 
that  re.spect  and  veneration,  which  is  indispensable  to 
•the  success  of  their  profession.     On  this  principle,  i^ 
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is  held,  in  the  United  States,  as  well  as  in  England, 
that  to  charge  a  minister  with  drunkenness,  is  actionable 
without  laying  a  colloquium  of  his  office  or  profession, 
and  without  proof  of  special  damages — {McMiUan  vs. 
Birch* — Shaddock  v.  Briggs.^)  In  the  case  last  referr-  »i  Binney j78. 
ed  to,  Chief  Justice  Parker  concludes  the  opinion  of  343.  *^***  **' 
that  Court,  thus :  "a  minister  of  the  Gospel  is  separ  ^ 
rated  from  the  world  by  his  public  ordination,  and 
carries  with  him  constantly,  whether  in  or  out  of  the 
pulpit,  superior  obligations  to  exhibit,  in  his  whole  de- 
portment, the  purity  of  that  religic«i,  which  he  pro- 
fesses to  teach.  He  is  as  much  in  office,  when  re- 
tired to  the  bosom  of  his  family,  as  when  employed 
in  public  duties;  and  his  example  in  the  prac- 
tice of  all  moral  virtues,  and  particularly  of  tempe- 
rance, is  not  the  least  of  the  duties  incurred  by  his 
profession." 

But  the  law  is  conceived  to  be  different  in  respect 
to  other  persons ;  even  as  to  those  in  offices  of  trust 
and  profit,  or  other  public  stations.  It  appears,  from 
the  references  already  made,  that  there  is  at  least,  a 
shade  of  distinction :  that  in  the  latter  cases,  the  im- 
putation may  point  to  some  particular  misconduct 
previously  acted,  in  violation  of  official  or  profession- 
al duty.  The  principle  adopted  in  Brooker  vs.  Co/^ 
fin,''  is  not  strictly  applicable  to  the  case  of  officers,  ^gg"  *"*  **' 
so  as  to  require  to  be  actionable,  a  charge,  which,  if 
true,  will  subject  the  party  to  an  indictment  for  a 
crime  involving  moral  turpitude,  or  subject  him  to  an 
infamous  punishment :  yet,  by  analogy,  it  is  entitled 
to  its  influence  in  requiring  that  the  actionable  words 
shall  point  to  the  particular  misconduct,  imputed  as 
criminal  or  vicious. 

The  case  of  Oakley  vs.   Farrington^  is  more  in  dj  johnt.  Cm. 
point.     The  plaintiff  complained  as  a  Justice  of  the  **' 
Peace,  and  charged  the  slanderous  words  to  have 
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been  spoken  of  him  in  relation  to  his  office.  The 
words  were,  "  Squire  Oakley  is  a  damned  rogue.'* 
It  did  not  appear  from  any  circumstance,  that  the 
words  were  spoken  of  the  plaintiff  in  his  offiicial  ca- 
pacity. The  Court  ruled,  that  the  words  spoken  of 
a  common  person,  w^ould  not  be  actionable  ;  and  al- 
though they  were  spoken  of  a  magistrate,  as  they 
had  no  relation  to  his  official  character  or  conduct, 
they  were  no  more  actionable,  than  if  he  had  not  been 
in  office. 
*rjd.ns.Rcp.      rpj^^  ^^^^f  Ltfidsey  vs.  Smith;  further  illustrates 

the  true  principle.  In  that  case  also,  the  plaintSflf 
was  a  Justice  of  the  Peace,  and  declared  for  an  inju- 
ry as  such,  in  reference  to  a  trial  had  before  him  be- 
tween the  defendant,  and  one  Abner  Wood.  He  al- 
leged, in  substance,  that  the  defendant  said  of  him, 
**  he  had  been  feed  by  Wood^  and  that  he,  the  defend- 
ant could  do  nothing,  when  the  magistrate  was  in  that 
way  against  him."  A  verdict  having  been  obtained 
for  the  plaintiff,  the  defendant  moved  in  arrest  of 
judgment,  on  the  ground,  mainly,  that  the  colloquium 
did  not  state  that  the  words  were  spoken  concerning 
the  cause^  and  the  plaintiff's  conduct  in  relation  to  it. 
The  Court  remarked,  that  the  slanderous  intent  and 
application  of  the  words  had  been  established  by  the 
verdict ;  that  the  innuendo  could  not  supply  the  place 
of  the  colloquium,  but  that  there  was  the  competent 
colloquium  to  give  point  and  application  to  the  words 
if  found,  as  the  jury  must  have  found  them  to  have 
been  spoken,  with  a  scandalous  and  malicious  intent 
These  two  latter  cases  fully  sustain  the  principle 
of  those  previously  referred  to,  that  actionable  words, 
even  in  reference  to  officers,  and  all  public  functiona- 
ries, (perhaps  clergymen  excepted,)  must  point  to  pre- 
vious official  misconduct,  implying  criminality  or  mo- 
ral turpitude.     This  restriction  must  be  observed,  or 
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a  boundless  field  of  litigation  would  open  before  u« ; 
and  thus  far  only,  consistent  with  the  genius  of  our 
government,  can  the  licentious  use  of  words,  be  check- 
ed and  punished. 

The  province  of  the  jury,  in  deciding,  whether  or 
not,  there  is  cause  of  action,  is  only  to  determine  the 
effect  of  the  evidence,  and  the  common  acceptation  of 
the  words  charged,  when,  fmm  the  form  of  the  ex- 
pression,  their  import  is  equivocal.  In  other  respects^ 
it  is  a  question  of  law,  whether  the  imputation  be  ac- 
tionable. 

'  From  this  view  of  the  case,  we  are  of  opinion,  the 
judgment  beloiv,  must  be  affirmed. 


STARNES  &  CO.  vermis  PIERCE. 

In  actions  acainet  officers,  for  failure  to  return  process  at  &  particular  day.ttie 
Courts  are  privileged  to  hear  any  matter  of  equity  in  excuse  for  the  faihire — > 
And  where  the  amount  involved  is  under  twenty  dollars^  such  excuse  nuiy 
be  shewn  by  the  oatli  of  t]ie  officer. 

This  action  was  brought  before  a  Justice  of  the 
Peace,  in  the  county  of  Jefferson,  to  recover  of  the 
defendant,  the  sum  of  seventeen  dollars  and  eighty 
four  cents.  The  defendant  was  a  constable,  and  the 
cause  of  action,  was,  his  failure  to  return  process  on 
an  attachment,  in  favor  of  the  plaintiffs.  The  Jush 
tice  having  rendered  judgment  in  favor  of  the  plain-v 
tiffs,  the  case  was  taken,  by  appeal,  to  the  Circuit 
Court.  The'  Court  below,  permitted  the  defendant 
to  shew,  by  his  own  oath,  that  he  had  a  suflScient  ex- 
cuse for  his  failure  to  return  the  process ;  and  the 
cause  was  reversed.  The  plaintiff,  thereupon,  took 
a  writ  of  error. 
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Ellis,  for  Plaintiff — Contended,  that  on  failure  to 
comply  with  the  statute,  the  liability  of  the  constable 
was  fixed  ;  and  if  not  so,  still  the  excuse  offered  was 
no  sufficient  exculpation.  The  party  should  be  held 
strictly  responsible,  according  to  law.  He  does  not 
shew  any  eiccuse  for  the  delay.  He  excuses  himself 
because  another  attachment  came  to  his  hands  on  the 
same  day  ;  and  he  could  not  make  enough  to  satisfy 
both.  The  order  of  sale  in  question,  was  first  re- 
ceived,-tliough  the  other  was  on  the  same  day  ;  and 
the  oldest  order  should  have  been  first  complied  with. 
At  any  rate,  the  order  should  have  been  returned  in 
due  time,  according  to  law.  The  contention  about 
which  attachment  should  be  first  satisfied,  was  an  ad- 
ditional reason  for  making  due  return,  as  there  was 
a  probability  presented  to  him,  that  he  would  be  made 
liable  if  he  committed  a  failure. 

Peck,  contra. — This  is,  in  fact,  an  action  of  debt 
against  the  constable,  for  not  paying  over  money,  and 
not  properly  a  motion  for  failing  to  return  the  order 
of  sale.  There  was  no  intentional  wrong,  and  the 
Court  very  properly  made  an  equitable  adjustment 
of  the  matter.  The  Court  heard  all  the  circumstan- 
ces on  both  sides,  and  decided  in  favor  of  the  consta- 
ble. The  plaintiff  only  excepted  to  the  right  of  the 
Court  to  go  into  the  equitable  circumstances,  and  not 
to  the  sufficiency  of  the  excuse. 

By  Mr.  'Justice  Hitchcock  : 

The  plaintiffs  in  error,  brought  .their  action  l)efore 
a  Justice  of  the  Peace  for  Jefferson  county,  against 
the  defendant,  who  was  a  constable,  for  failing  to  re- 
turn an  order  of  sale,  on  a  judgment  in  favor  of  the 
plaintiffs,  against  ono  Shoffeit^onan  attachment^; and 
for  faihng  to  return  the  money  made  on  said  sale,  to 
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the  magistrate  who  issued  the  order.  The  debt  claim- 
ed, is  seventeen  dollars  and  eighty  four  cents.  Judg»-  * 
ment  was  rendered  for  the  plaintiffs,  by  the  magis- 
trate ;  from  which  there  was  an  appeal  to  the  Circuit 
Court  of  said  county ;  where  the  judgment  was  re- 
versed, and  the  case  is  brought  here  by  writ  of  error. 

At  the  trial  before  the  Circuit  Court,  a  bill  of  ex- 
ceptions was  taken,  which  presents  the  matters  re- 
lied on  here,  to  sustain  the  writ  of  error.  The  sum 
being  under  twenty  dollars,  the  case  was  tried  by 
the  Judge  without  pleadings  or  a  jury. 

The  failure  to  return  the  order  was  proved  by  the 
magistrate..  The  Court  determined  to  hear  evidence 
going  to  show  an  excuse  on  the  part  of  the  constable, 
for  failing  to  return  the  order,  and  for  that  purpose, 
permitted  the  constable  to  be  sworn,  and  received  his 
statement  on  oath.  To  the  opinion  of  the  Court, 
determining  to  Iiear  the  circumstances  of  excuse,  the 
plaintiff  excepted. 

It  is  contended,  that  the  Court  erred, 

1st.  In  determining  to  hear  any  evidence  of  an  ex- 
cuse ;  and, 

2d.  In  deciding  that  the  matter  of  excuse  was  suf- 
ficient. 

As  to  the  first  point,  it  has  always  been  decided, 
that  the  Court  has  the  power  to  hear  any  matter  of 
equity,  in  excuse  for  an  officer's  not  returning  an  ex- 
ecution, or  any  other  process  required  to  be  retijrned 
at  a  particular  day ;  and  when  the  party  has  failed  to 
make  his  excuse  at  law,  a  bill  in  chancery  has  been 
allowed  to  enjoin  a  judgment  obtained.  The  reason- 
ableness of  this  decision  is  apparent ;  and  to  say  that 
an  officer  should  be  made  liable,  at  all  events,  foir  eve- 
ry failure  to  return  process  at  a  particular  day,  with- 
out giving  him  any  right  to  excuse  his  default,  would 
be  subversive  of  the  first  principles  of  justice. 
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There  is,  therefore,  no  error  in  the  first  assign- 
ment. 

The  second  assignment  is  not  presented  by  the  bill 
of  exceptions.  The  sufficiency  of  the  excuse  was  not 
drawn  in  question,  directly,  by  any  thing  therein  con- 
tained, and  this  Court  is  not  authorised  to  revise  the 
decision  of  the  Court  upon  that  point.  A  bill  of  ex- 
ceptions docs  not  draw  the  whole  matter  into  exami- 
nation ;  but  only  the  point  to  which  it  is  taken ;  and 
the  party  must  lay  his  finger  on  the  points  which 
arise,  either  in  admitting  or  refusing  evidence  or  mat- 
ter of  law,  arising  from  a  fact  denied,  in  which  he  is 
•6  Johns.  Re  Overruled  by  the  Court*  Here,  the  party  was  over- 
496,3ded.  rulcd  in  his  exception  to  the  power  of  the  Court,  to 
receive  evidence  of  any  excuse  for  failing  to  return 
the  order  of  sale.  But  no  question  is  raised  as  to  the 
sufficiency  of  that  evidence. 

The  judgment  must,  therefore,  be  affirmed. 


THE  MAYOR  AND  ALDERMEN  PF  TUSKALOOSA  w.  WRIGHT. 

The  books  of  a  Corporation,  arc  evidence  against  the  Corporation,  and  between 
the  members  thereof,  but  not  in  their  favor,  in  a  suit  brought  against  the  bo. 
dy,  by  a  stranger. 

Ex  members  of  a  town  corporation,  are  ex  ncccssitaU,  competent  witnesses  in  & 
suit  by  a  stranger,  against  the  body. 

This  case  originated  in  an  action  of  assun^tf 
brought  against  the  plaintiffs  in  error,  in  the  Circuit 
Court  of  Tuskaloosa.  The  plaintiff  declared,  for  a 
certain  sum  of  money,  allowed  to  him  by  regolution 
of  the  corporate  authorities  of  the  town  of  Tuskaloo- 
sa, in  settlement  of  his  accounts  as  marshal.  The 
books  of  the  corporation  were  produced  in  support  of 
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the  claim,  by  which  it  appeared,  that  the  sum  de- 
manded had  been  allowed  to  the  plaintiff,  as  charged 
in  his  declaration.  The  defendants  contended,  that 
the  resolution  had  been  passed  in  mistake,  and  offer- 
ed to  shew  by  the  same  books,  the  passage  of  a  subse- 
quent resolution  of  the  Board  of  Aldermen,  rescind- 
ing the  first,  but  the  Court  below  rejected  the  last  re- 
solution offered  by  the  defendants. 

The  defendants  then  produced  certain  of  the  ex- 
members  of  the  corporation,  who  had  been  in  office 
at  the  time  when  the  resolutions  were  passed,  whom 
the  Court  excluded.  Judgment  having  been  had  in 
favor  of  the  plaintiff,  the  case  was  brought  into  this 
Court  by  writ  of  error. 

Wilson,  for  Plaintiff. — The  question  here,  arises, 
can  the  marshal  of  the  tpwn  (Wright,)  subject  the 
corporation  to  debt  by  means  of  their  own  books, 
without  permitting  all  that  appears  on  the  books,  with 
reference  to  the  same  subject,  to  go  to  the  jury  ?  I 
contend  that  this  is  not  allowable.  It  is  taking  a  de- 
fendant's own  statement  against  himself,  and  at  the 
8am&  time  garbling  that  statement.  The  book  introduc- 
ed in  evidence,  was  the  property  of  the  corporation ;  and 
if  they  may  be  forced  out  of  the  hands  of  the  owners, 
to  be  used  as  evidence  against  them,  all  that  they 
disclose  with  reference  to  the  same  subject  matter, 
should  go  together  to  the  jury.  Suffering  part  to  be 
read,  and  excluding  the  rest,  was  Uke  introducing, 
in  an  action  at  law,  the  defendant's  answer  in  chan- 
cery, and  reading  part  of  it  s^ainst  him,  without  per- 
mitting him  to  read  the  rest. 

The  plaintiff  below  in  this  case,  had  a  right  to 
prove  his  account  against  the  corporation,  without 
resorting  to  their  book,  but  as  he  cliose  to  resort  to  it, 
he  thereby  entitled  the  corporation  to  use  it  also  tm 
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the  same  subject.  To  admit  the  first,  and  to  ezdude 
the  second,  would  be  making  an  unfair  use  of  the 
book  of  the  corporation*  As  well  might  an  individu- 
al, ^vith  whom  I  had  pecuniary  dealings,  come  into 
my  office,  take  up  some  of  my  memorandums  in  which 
I  had  entered  a  charge  against  myself,  and  hold  me 
accountable  to  that  amount,  without  permitting  ano- 
ther memorandum  to  be  used  in  my  favor,  of  a  like 
private  nature,  also  entered  by  myself,  going  to  show 
that  the  debt  so  evidenced  was  paid  off  and  discharged. 
It  is  not  that  we  would  prove  by  the  book  of  the  cor- 
poration, that  Wright's  account  was  false,  but  that  the 
debt  was  removed  by  payment  and  setoff. 

In  regard  to  the  second  point :  I  aontend  that  the 
Court  erred  in  rejecting  the  evidence  of  John  Owen, 
and  others,  because  they  had  been  members  of  the 
corporation  at  the  time  of  these  transactions.  There 
is  a  distinction  between  a  private  and  public  corpora- 
tion. The  members  of  the  former  may  have  an  inter- 
est that  will  render  them  incompetent  to  give  testimo- 
ny ;  but  it  is  different  with  the  others-  There,  the 
interest,  if  any,  is  slight — of  a  public  character,  aiKi 
so  remote,  that  it  is  no  objection.  Such  is  the  corpo- 
ration in  this  case :  and  the  interest  of  the  members 
belonging  to  it,  is  not  such  as  will  justify  tiieir  ex- 
clusion from  giving  testimony.  The  inhabitanls  of  a 
town  have  an  interest  in  its  welfare  and  prosperity ; 
but  it  is  not  such  an  interest  as  will  render  them  iB- 
comipeteht  witnesses  in  a  suit,  in  which  the  corporate 
authonties  of  the  town  become  a  party.  Commoners^ 
in  England,  were  not  good  witnesses;  for,  if  the  com- 
mon were  extended  or  contracted,  their  private  rights 
were  thereby  affected. 

Ellis,  co-nira. — Wright  declared  in  one  of  the 
coants  of  his  declaration  on  an  insimul  comptUassent 


JANUARY  TERM,  1835.  233 


MAYOR,  SiC.  VS  WRIGHT. 


assumpsit.  This  record,  introduced  on  the  part  of 
the  plaintiff,  sustains  this  count.  It  shows  the  ac- 
counting together,  as  charged.  Wright  was  then 
present.  Orders  made  at  other  times,  when  he  wa« 
not  present,  are  not  admissible.  It  has  been  compar- 
ed to  introducing  the  admissions  of  a  man  against 
him.  What  then  ?  Because  you  prove  what  a  man 
has  admitted,  may  he  prove  every  thing  that  he  has 
said  on  the  subject?  Certainly  not.  He  can  only 
prove  what  he  said  at  the  same  time  he  made  the  ad- 
missions— not  what  he  said  three  days  afterwards,  the 
other  party  not  being  present.  The  general  rule  ap- 
plicable to  this  case,  is,  that  the  books  of  a  corpora- 
tion are  evidence  against  them,  not  for  them. 

When  the  subsequent  orders  of  the  corporation 
were  rejected  by  the  Court,  it  was  attempted  to  intro- 
duce these  same  men  who  made  those  orders,  to  im- 
peach the  former  settlement.  It  was,  in  effect  intro- 
ducing a  defendant  to  impeach  his  own  settlement. 
Such  testimony  is  not  competent.  These  subsequent 
orders  too,  condemned  the  first  settlement  as  wrong. 
If  they  had  made  a  wrong  settlement,  they  were  re- 
sponsible for  the  error.  Here  was  a  direct  interest. 
They  were  interested  to  defeat  this  suit,  and  thus  to 
free  themselves  from  legal  responsibility. 

In  regard  to  the  competency  of  members  of  a  cor- 
poration, as  witnesses  in  behalf  of  that  corporation, 
I  hold  the  rule  to  be,  that  they  are  inadmissible,  un-  • 
less  it  can  be  made  appear,  that  it  is  from  necesi^ty 
that  they  are  introduced.  The  case  may  be  assimila- 
ted to  that  of  rated  parishioners :  these,  being  bound 
to  pay  the  rates  assessed  for  the  poor  of  the  parish, 
are  not  competent  witnesses  to  prove  a  donation  to 
the  parish. — 5  TermR.  174.  In  the  present  case  there 
is  an  obvious  interest.  All  the  members  of  the  cor- 
poration are,  interested  in  being  released  from  the  pay- 
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meat  of  the  amount  due  the  plaintiff;  and  there  does 
not  appear  to  be  any  necessity  for  the  introdtiction 
of  these  men  as  witnesses* 

By  Mr.  Justice  Hitchcock  : 

This  was  an  action  of  as^umpstty  brought  by  the 
defendant  in  error  against  the  corporate  authorities  of 
the  town  of  Tuskaloosa,  to  recover  the  sum  of  one 
hundred  and  eighty  dollars  and  forty  three  cents, 
which  he  claimed ;  it  being  the  amount  allowed  him 
by  a  resolution  of  the  Board  of  Mayor  and  Alder- 
men, upon  a  final  settlement  of  his  accounts  as  mar- 
shal of  the  town,  and  which  was  dat^  the  5th  of 
September,  1831*  The  plaintiff  read  to  the  jtiry  the 
entry  of  the  proceedings  of  the  corporation,  as  it  ap- 
peared from  the  record  book  of  their  proceedings. 
The  defendant  then  offered  to  read  from  the  same  re- 
cord book,  the  proceedings  of  the  board  upon  a  sub- 
sequent day,  to  wit,  the  8th  September,  1831,  rescind- 
ing the  first  resolution,  re-stating  his  account,  and 
reducing  the  amount.  It  appears  that  the  plaintiff 
was  present  at  the  meeting  of  the  board  on  the  5th, 
when  his  account  was  allowed,  and  assented  to  the 
settlement ;  but  that  all  the  subsequent  proceedings 
were  had  in  his  absence,  and  against  his  consent. 

The  Court  refused  to  permit  the  subsequent  pro- 
ceedings to  be  read  to  the  jury.  The  defendant  then 
offered  as  witnesses  to  establish  their  defence,  iind  to 
prove  they  were  not  indebted  to  the  plaintiff,  sundry 
witnesses,  who,  it  appeared,  were  the  mayor  and  al- 
dermen of  the  town  at  the  time  of  the  above  stated 
transactions,  but  who  were  not  in  office  at  the  time 
they  were  offered  as  witnesses.  The  Couit  excluded 
their  testimony,  and  would  not  permit  them  to  be 
sworn.  To  the  exclusion  of  the  above  testimony, 
and  the    rejection  of  the  witncfc^ses,  a  bill  of  excep- 
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tioQS  was  taken,  and  which  is  assigned  for  error 
here. 

It  is  laid  down  in  1  Starfde  on  Evide?ic€,{292^)  that 
the  books  of  a  corporation,  containing  a  register  of 
their  public  acts,  are  evidence  between  the  men^bers 
of  the  body,  or  against  the  body,  for  they  contain  the 
rules  and  regulations  to  which  they  are  all  subject, 
and  to  which  all  are  privy :  but,  they  are  not  evi- 
dfince  for  the  corporation  against  a  stranger.  This, 
as  a  general  rule,  woidd  undoubtedly  apply  to  thi^ 
case.  But  the  plaintiff's  counsel  Hjontends,  that  the 
plaintiff  below,  having  introduced  the  books,  has 
thereby  made  them  evidence,  as  well  fbr,  as  against 
the  corporation,  so  far  as  they  relate  to  the  subject 
matter  in  controversy,  on  the  ground  that  the  admis- 
sions of  a  party  ipust  all  be  taken  together. 

The  introduction  of  the  books,  by  the  plaintiff  be- 
low, was  Confined  to  the  establishment  of  a  contract 
between  him  and  the  corporation,  for  such  the  reso- 
lution of  the  board  must  be  held  to  be.    It  was  a  dis- 
tinct admission  of  a  debt,  upon  a  subject  properly 
within  their  control,  and  about  which  they  could  bind 
the  body,  and  the  effect  of  which  they  could  not  im-   . 
pair,  by  any  subsequent  revdcation  by  titemselvesj  un- 
accompanied with  the  assent  .of  the  plaintiff  below. 
The  introduction  of  it  was,  therefore  properly  rejected. 
But,  in  the  exclusion  of  the  witnesses,  the  Court 
conceive  there  was  error.     They  were  not  parties  to 
the  suit,  at  the  time  they  were  offered  as  witnesses, 
and  it  now  seems  to  be  admitted,  that  the  inhabitants 
of  corporations  and  quasi  corporations,  such  as  coun* 
ties,  town?,  parishes,  cities,  &c.   though  they  may 
be  collectively  interested  in  a  suit,  are  i^^vertheless,  J^^^^T' ^^ 
competent  witnesses.     This  is  from  the  necessity  ofN.  Hwnp.  li- 
the case.*     These  witnesses  were  not  rejected  on  the  486,  and  other 
ground  that  they  were  incompetent  to  impeach  the  g'JJ^ye!^,^ 
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settlement  made  on  the  5th  September,  but  because 
thev  were  members  of  the  board  at  the  time  of  the 
settlement,  and  because  it  must  be  inferred  they  were 
inhabitants  of  the  town  when  they  were  called  to  tes- 
tify.. They  are  considered  by  the  Court  as  compe- 
tent witnesses,  and  that  their  testimony  should  have 
been  received,  so  far  as  it  might  be  applicable  to  the 
issue  before  the  Court,  under  the  ordinary  rules  of 
evidence.  For  this  error,  the  cause  must  be  revers- 
ed and  remanded. 


BFKKE  versus  AhKlNS,  etux. 

Pebt,  suggesting  a  d&oastavU,  is  inaintainabJe.  on  a  judgment  by  default,  obtained 
against  the  representatives  of  an  estate  ;  either  before,  or  after  the  issuance 
ofaji.  fa. 

Burke,  plaintiff  in  error,  having  obtained  a  judg- 
ment by  default,  in  the  Circuit  Court  of  Shelby,  a- 
gainst  the  estate  of  one  Porter,  brought  his  action  of 
debt,  suggesting  a  devastavit  against  the  present  de- 
fendants, representatives  of  the  same.  The  declara- 
tion of  the  plaintiff  was  demurred  to,  and  judgment 
was  rendered  bv  the  Court,  in  favor  of  the  defendants. 

The  only  question  presented  in  this  Court,  was, 
whether  debt  suggesting  a  devastavit  would  lie  against 
the  administrators,  de  bonis p7'op7iis,  without  an  aver- 
ment of  the  issuance  of  a  fi.  fa.  and  the  return  of 
nulla  bona  thereto,  on  the  judgment  obtained  against 
the  estate. 

Moody  and  Ellis  for  Plaintiff— cited  2  CJnttys 
PI  4^4,  ^5,  1  Chiiti/s  PI  47. 
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Peck,  contra, — 1  Coweriy  734,  73G,  739 — 1  Johns. 
Cas,  276. 

By  Mr.. Justice  Thornton: 

This  was  an  action  of  debt,  suggesting  a  devasta- 
vit,  in  the  Circuit  Court  of  Shelby  county,  brought 
by  the  plaintiff  in  error  against  the  defendants,  upon 
a  judgment  by  default,  before  that  time  rendered,  in 
favor  of  the  plaintiff,  against  Mary  M.  Porter,  (now 
the  wife  of  the  defendant  Adkins,)  and  one  McKin- 
ney,  as  administratrix  and  administrator  of  Mitchell  A. 
'Porter,  deceased. 

The  declaration  contains  two  counts,  differing  only 
in  this,  that  in  the  first,  there  is  an  averment  of  the  is- 
suance of  a  Ji.  fa.  upon  the  judgment,  and  a  return 
thereon  of  nulla  bona,  which  is  omitted  in  the  second 
count.  There  was  a  general  demurrer  to  both  counts, 
and  judgment  pronounced  in  favor  of  the  defendants ; 
which  is  now  here  assigned  for  error.  Both  these 
counts  aver  a  judgment  to  have  been  had  by  default, 
against  the  representatives  of  the  intestate,  and  a  e/e- 
t^a^tot;?^  committed,  to  the  value  of  the  debt  demand- 
ed. That  the  facts,  of  assets  received,  and  wasted  by 
the  representatives,  constitute  a  liability  to  a  recovery, 
de  bonis  propiiisy  is  not  controverted ;  nor  is  it  denied, 
that  the  first  named  of  those  facts,  is  established  by 
the  judgment  by  default.  The  propriety  of  the  judg- 
ment below,  however,  is  endeavored  to  be  maintain- 
ed, by  contending,  that  the  averment  of  a  Ji.  fa.  and 
return  of  nulla  bona,  is  a  necessary  one ;  which  being 
omitted  altogether  in  the  last  count,  renders  that  de- 
fective; and  not  being  properly  averi'ed,  or  sufficient 
in  itself,  as  set  forth  in  the  first,  vitiates  also  that  count. 
Now,  with  regard  to  the  first  count,  taking  it  for 
granted  that  those  allegations  are  necessary,  I  think 
they  are  alleged  with  sufficient  legal  effect.     But, 
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from  an  examination  of  the  authorities  and  jwecedents, 
I  find  that  the  action  is  maintainable,  before  any  fi. 
fa.  issued  on  the  judgment  against  the  representatives. 
A  leading  cause  on  this  head  of  the  law,  is  Wheat- 
•1  Saund.  216.  i^  VS.  Laut^  where  the  declaration  was  demurred  to 
expressly  for  that  supposed  defect,  and  *held  to  be  suf- 
ficient.    In  the  note  to  that  case,  by  Sergeant  Wilr 
KamSj  it  is  explicitly  declared,  that  either  mode  is 
good — that  is,  that  the  action  will  he  before  any  exe- 
cution issued  on  the  judgment,  or  after  execution  is- 
sued ;  but,  that  it  is  usual,  first  to  sue  out  a  feri  fa- 
cias on  the  judgment,  and  upon  the  sheriff's  return  of 
nuHa  bona,  to  bring  the  action,  and  state  the  judg- 
ment, the  writ  and  return  in  the  declaration,  and  on 
the  trial,  the  record  of  the  judgment,  the  f,  fa.  and 
the  return,  will  be  sufficient  evidence  to  prove  the 
H  Saand.  219,  case.**     Upon  principle,  this  would  seem  clearly  cor- 
the  authorities  Tcct,  and  the  ouly  reason  for  averring  the  judgment  it- 
there  cited.    ^Yf^  is,  ita  lez  scripta  est ;  for,  according  to  the  well 
settled  rules  of  pleading,  facts  themselves,  and  not  the 
evidence  of  those  facts,   constitute  the  pleadings. — 
Now,  this  action  of  devastavit y  is  founded  on  the  fact, 
of  assets  received  by  the  representatives,  of  which 
the  judgment  is  only  evidence ;  and  the  further  fact 
of  waste,  of  which,  though  the  return  of  ntiBa  bona 
to  a  /.  fa,  when  one  has  issued,  is  demonstrative 
evidence ;  yet  the  fact  can  be  established,  if  no  such 
f,  fa.  has  issued,  by  other,  equally  satisfactory  proof 
From  this  view  of  the  case,  both  of  the  counts  are 
good ;  and  therefore,  the  judgment  rendered  against 
the  plaintiff  on  demurrer,  must  be  reversed,  and  the 
cause  remanded. 
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RICHARDSON  tmtu  WILLIAMS. 

The  rate  of  interest  in  any  one  of  the  United  Statesi  is  not  a  matter  which  the 
Courts  ex  offiao,  can  notice,  but  is  a  question  of  fact,  to  be  ascertained  by  a  jury. 

The  Courts  are  not  bound  judicially  to  know,  that,  an  instrument  declared  on, 
as  made  "at  Virginia,  to  wit,  in  Greene  county,''  was  executed  in  the  State  of 
Virginia— and  where  nothing  is  shewn  by  which  to  infer  that  the  State  cf 
Virginia  was  meant,  it  will  be  presumed  that  "  Virginia"  was  some  place  in 
the  county,  where  the  action  was  brought. 

Debt  was  commenced  by  Williams,  in  Greene  Cir- 
cuit Court,  on  a  sealed  note.  The  plaintilBF  declared 
on  the  instrument,  averring  the  same  to  be  made  at 
"  Virginia,  to  wit,  in  Greene  county."  After  judg- 
ment by  default,  for  want  of  plea,  Richardson  took  a 
writ  of  error  to  this  Court.  The  question  here, 
among  other  immaterial  assignments  of  error,  was, 
whether  the  Court  below  erred  in  rendering  judg- 
ment for  the  plaintiiF,  without  a  jury,  as  the  instru- 
ment declartxi  on  was  executed  in  the  State  of  Vir- 
ginia ;  and  the  interest  of  that  State  could  not  be 
computed  without  a  jury  having  first  ascertained  the 
rate,  there  allowed  by  law. 

Stewart,  for  PlaintiflF. — Ellis,  contra. 

r 

By  Mr.  Chief-Justice  Saffold  : 

This  suit  was  instituted  by  Williams,  in  Greene 
<K)unty.  The  action  is  debt,  on  a  sealed  instrument, 
for  three  hundred  dollars,  which,  from  the  indorse- 
ment on  the  writ,  appears  to  have  been  credited  with 
fifty  dollars,  in  1820.  The  declaration  is  in  the  usu- 
al form,  averring  an  indebtedness  to  the  amount  of  the 
bond :  thus — "  For  that  whereas,  the  defendant,  Rich- 
ardson, and  one  Paulin  Anderson,"  (against  whom 
thi«  suit  is  not  brought,)  "  heretofore,  to-wit,  on  the 
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22d  dny  of  Mai:ch,  1819,  at  Virginia,  to  wit,  in  Greene 
coinily,  by  tlieir  certain  writing  obligatory,  sealed 
with  their  .senls,  and  now  shewn  to  the  Court  here,' 
&.C.  acknowledged  themselves  indebted  in  the  said 
sum  of  money,  "  and  if  not  punctually  paid,  to  car- 
TV  interest  from  the  date.''  The  record  further  shew?, 
that  at  the  trial  term,  the  parties  came  by  their  attor- 
iiies,  and  the  defendant  sa3'ing  nothing  in  bar,  judg- 
ment was  rendered  against  him.  It  also  appears  that 
tlie  writ  had  been  duly  executed. 

Richardson,  the  defendant  below,  having  sued  out 
this  writ  of  error,  assigns  as  causes,  various  objections 
to  the  declaration  and  judgment. 

1st.  That  the  debt  declared  for,  and  that  recover- 
ed, are  variant. 

3d.  .The  bond  is  not  made  part  of  the  record,  nor 
is  oyer  given  of  it,  so  that  the  Court  can  know  if  judg- 
ment was  given  for  the  proper  amount. 

4th.  The  judgment  is  for  too  much.    . 

6th.  Interest  is  recovered  by  way  of  penalty. 

With  respect  to  these  four  assignments,  it  will  suf- 
fice to  say,  no  oyer  was  craved  of  the  bond  sued  on. 
The  declaration  contains  the  usual  profert  in  curia. 
No  discrepancy  is  perceived  between  the  debt  sued 
for,  and  that  for  which  the  judgment  was  rendered, 
miless  it  be,  that  the  judgment  is  for  less  than  ap- 
pears to  have  been  due,  of  which  the  plaintifF  in  er- 
ror cannot  complain.  Nor  does  it  appear  that  interest 
was  computed  before  the  maturity  of  the  debt.  The 
amount  is  believed  not  to  exceed  six  per  cent,  from  the 
time  appointed  for  payment  until  the  date  of  the  judg- 
ment; from  which  itrasults,  that  if  the  Court  was  au- 
thorised, under  the  circumstances,  to  allow  any  rateof 
interest,  there  was  no  error  on  any  of  the  points  noticed. 

The  5th  assignment  is,  that  the  pladntiff  was  dead 
before  the  commencement  of  the  suit,  which  was  un- 
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known  to  the  defendant  during  the  pendency  thereof. 
The  opinion  of  the  Court,  on  this,  as  a  preliminary 
point,  has  abeady  been  expressed — that  the  excep- 
tion cannot  prevail  in  this  Court.  We  think,  if  the 
fact  be  tarue,  which  is  not  admitted  by  the  adverse 
counsel,  it  constituted  error  in  fact,  which  might  have 
been  resisted  in  the  Court  below ;  and  as  the  record 
shews  nothing  of  the  kind,  but  implied  the  contrary, 
it  is  an  objection  which  we  are  not  at  liberty  to  notice. 

2.  The  assignment,  numbered  second,  deserves 
more  consideration.  It  is,  that  the  Court  erred,  in 
giving  judgment  for  damages  or  interest,  without  a 
jury,  as  the  bond  was  made  in  Virginia,  and  the  Court 
cannot  judicially  know  what  is  the  rate  of  interest  in 
that  State. 

If  we  are  authorised  to  assume  the  fact,  that  the 
instrument  was  made  in  the  State  of  Virginia,  the 
exception  is  well  founded  in  principle,  and  authority. 
This  Court,  as  well  as  others,  has  frequently  decided, 
that  the  rate  of  interest  in  a  different  State,  is  a  mat- 
ter which,  the  Courts  ex  officio,  cannot  take  notice  of; 
that  it  is  a  fact  which  must  be  ascertained  by  a  jury. 
But  the  question  here,  is,  can  the  Court  judicially 
know,  or  assume  the  fact,  that  this  bond  was  execut- 
ed out  of  this  State.  The  declaration  charges,  that  it 
vras  made  "at  Virginia,  to- wit,  in  the  county  of  Greene,'" 
State  of  Alabama.  The  State  of  Virginia  is  not  ex- 
pressed :  the  words  "  at  Virginia,"  are  mentioned  in 
the  usual  form  of  laying  a  venue  within  the  juris- 
diction'; and  which,  however  unnecessary  in  transito- 
ry actions,  is  a  very  common  mode  of  declaring. — 
Then,  as  the  Virginia  in  question,  is  described,  and 
averred  in  the  declaration  to  be,  a  place  in  the  coun- 
ty of  Greene,  can  the  Court  judicially  know  the  con- 
trary ?     By  what  warrant  can  we  say  there  is  not  in 
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that  county  some  district  or  settlement — some  town, 
hamlet,  or  villa,  known  and  called  "  Virginia." 

•1  Ala.  R.  167,  In  the  case  of  Garner  vs.  Tiffany ^  Wyman^  Co.* 
this  Court  said,  where  it  appeared  on  oyer  that  the 
note  sued  on  was  executed  at  "  Fayetteville,''  that 
the  Court  could  not  judicially  know,  that  that  place 
was  not  in  this  State ;  on  the  contrary,  was  bound, 
from  the  description  given  of  it  in  the  declaration,  to 
conclude  it  was  in  the  county  of  Madison.  Though 
it  may  appear  more  natural  and  customary  to  name  a 
place  "  Fayetteville*'  than  "  Virginia,''  the  principle 
is  the  same  in  reference  to  either.  Had  the  declara- 
tion described  the  contract  as  having  been  mdde  in 
"  the  State  of  Virginia,"  the  principle  would  have 
been  different ;  it  would  have  been  the  same  as  re- 

^  ^,j^ j^  307  cognised  by  this  Court,  in  the  case  of  Peacock  vs. 

\  ^^'^^SlSl^P-  Bank's,^  of  Evans  vs.  Irvin  <Sc  Dunlap,''  and  of  Evans 

1  ted.  390.  ^,      ,  ^ 

<i  ibid.  388.    VS.  Clark,^ 

Courts  may  judicially  notice  the  geographical  di- 
visions of  the  Union  into  separate  States,  and  of  their 
own  States  into  counties ;  but  the  topography  of  the 
country  is  subject  to  a  different  rule.  In  respect  to 
the  latter,  the  Courts  will  not  judicially  know  the 
contrary  of  facts,  implied  by  the  state  of  the  pleadings. 
In  this  case,  the  judgment  by  nil  dicit,  implied  an  ad- 
mission of  a  contract,  in  all  n>aterial  respects,  such  as 
described  in  the  declaration.  This  was  the  doctrine 
of  the  Court  of  King's  Bench,  in  DeybeTs  case.*— 
243-^'scftrff!  There,  the  prisoner  was  confined  on  a  charge  of  hav- 
hl  Lowb.  413.  •  j^g  \^QQXi  found  on  board  a  vessel  within  four  leagues  of 
the  coast  between  the  North  Foreland  and  Beachey 
Heady  or  within  eight  leagues  of  some  other  part  of 
the  coast,  in  violation  of  an  act  of  Parliament.  The  re- 
turn on  the  writ  of  habeas  corpus,  did  not  state  that  the 
vessel  was  discovered  within  eight  leagues  of  the  coast 
of  the  county  of  Suffolk,  but  within  eight  leagues  of 
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a  place  in  a  part  of  the  coast,  called  St/ffolk.  The 
Caart  held  that  they  could  not  say,  judicially,  that 
there  was  no  place  on  the  coast  between'  the  North 
Foreland  and  Beachey  Head,  which  was  called  Si/f* 
folk.  And  as  respects  an  additional  averment  in  the 
return,  that  the  vessel  was  discovered  within  eiofht  ' 
leagues  of  Orfordness^  in  the  county  of  Suffolk^  they 
said  they  could  not  know  whether  Orfordriess,  which 
was  averred  to  be  part  of  the  county  of  Suffolk^ 
might  not  be  an  isolated  part  of  it,  situated  on  the 
coast,  between'the  North  Foreland  and  Beachey  Head  ; 
and  if  so,  there  was  nothing  on  the  return  to  shew 
that  the  vessel  was  discovered  within  the  limits  riien* 
tioned  in  the  act  of  Parliament.  That  the  proper 
course  would  have  been  *'  to  have  stated  negatively, 
that  the  vessel  was  found  within  eight  leagues  of  a 
part  of  the  coast  of  Great-  Britain,  not  between  the 
^  North  Foreland  and  Beachey  Head,  to  wit,  within 
eight  leagues  of  Orfordness,  in  the  county  of'S?ff- 
folk:' 

It  is  true,  on  that  occasion,  the  Court  held  great 
strictness  to  be  necessary,  beoause  the  liberty  of  the 
party  was  involved  ;  yet  they  professed  to  act  on  tho 
general  principle  of  judicial  cognizance,  and  said  it 
could  not  extend  to  the  particular  parts  of  counties, 
and  their  local  situation. — (See.  also,  Henry  versus  as Bam  &ai 
King:)  m,    '    r 

In  this  case,  a  plea  of  the  general  issue,  or  any 
other,  which  did  not  imply  an  admission  of  the  con- 
tract, as  charged  in  the  declaration,  would  have  crea- 
ted a  necessity  for  the  intervention  of  a  jury  to  ascer- 
tain, as  well  the  debt  as  damages. 

But  it  is  contended,  that  in  Board-man  vs.  Ewing, 
this  Court  adopted  a  different  rule.  Ther(j,  it  will 
be  observed,  the  case  was  essentially  different.  The 
question  of  locality  did  not  arise  on  the  pleadings  : 
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there  was  no  averment  that  "  the  city  of  New  York" 
was  in  the  State  of  Alabama^  The  question  rela- 
ted alone  to  the  suiSciency  of  an  affidavit  to  take  the 
depositions  of  a  witness,  who  was  therein  stated  to 
reside  in  the  city  of  New  York.  The  depositions 
cx>uld  be  legally  taken  only  on  a  shewing  of  the  non- 
residence  of  the  witness.  The  affidavit,  from  the  ob- 
ject in  view,  strongly  implied  the  fact,  but  it  was  not 
expressed,  otherwise  than  by  naming  the  city  in 
which  he  resided.  Thus,  on  a  mere  matter  of  ««'- 
denc€y  the  question  was  presentsd,  whether  we  would 
imderstand  the  place  to  be  the  Citj/  of  New  York,  in 
the  State  of  New  York,  or  some  city  of  the  same 
name  in  Alabama.  I  consider  the  principle  entirely 
,  different ;  and  that  there  is  nothing  in  the  case  last 
referred  to,  inconsistent  with  the  current  doctrine, 
by  which*  we  have  been,  and  are  yet  governed,  m 
reference  to  the  venue  in  pleading. 

We  say,  the  judgment  must  be  affirmed. 


BrRFORD  rersuf  CT^NNTNGHAM,  etal 

» 

Whether  a  defect,  exi^^tirig  in  tho  indorsement  of  a  writ,  is  available  on  demur- 
rer, where  a  party  'i»s«  craved  oyer,  and  filed  that  demurrer  in  time:  or,  »hf- 
tlier  then'  may  not  be  a  proper  case  for  demurrer,  after  a  judgment  by  ^ 
fault— QMierc. 

But.  after  ajiidgment  by  default,  a  party  will  not  be  permitted  by itemxrw, » 
evade  that  rule  of  practice,  which  prohibitfi  all  dilatory  pleas  without  the  con- 
sentof  ihe  adversary,  iifler  the  time  for  filing  those  pleas  has  expired. 

In  this  case,  the  plaintiff,  Burford,  instituted  an  ac- 
tion of  debt,  in  the  Circuit  Court  of  Jefferson,  to  re- 
cover of  the  defendants  the  amount  of  a  promissory 
note.  The  indorsement  of  the  cause  of  action,  on 
the  writ,  described  it  to  be  a  sealed  note,  without  set- 
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ting  out  the  seals,  and  the  declaration  was  in  the 
eommon  form  upon  a  writing  obligatory,  but  omitted 
«  description  of  the  seals.  At  the  trial  terra,  a  judg- 
ment by  default,  for  want  of  a  plea,  was  rendered 
against  the  defendants,  which  was  opened  on  afiidar 
vit  of  merits,  and  permission  given  to  plead.  The 
defendants  demurred  generally,  to  the  declaration  and 
Twit ;  which  demurrer,  the  Court  sustained,  and  gave 
the  plaintiff  leave  to  amend.  The  plaintiff  having 
declined  to  amend,  took  his  writ  of  error  to  this  Court, 
Bnd  assigned  the  action  of  the  Court  below  as  aground 
for  Teversal. 

■ 

Peck,  for  Plaintiff. — ^The  objection  here,  not  hav- 
ing been  taken  at  the  appearance  nor  trial  terms — nor 
when  judgment  by  default  was  entered,  was  sought 
to  be  available  when  thecase  was  opened  on  an  afiidar 
vit  of  merits. 

The  defect,  if  it  was  a  material  one,  was  clearly 
abateable  only  on  plea,  and  at  the  appearance  term. 
But  the  objection  is  immaterial. 

According  to  the  English  practice,  a  defect  in  the 
writ  could  not  be  taken  advantage  of,  on  demurrer. 
The  practice  is  the  same  here. — Aik  Dig.  278 — 1  Mi- 
nor's Rep.  385,  392—1  Stewart's  Rep.  17,  275—2 
Stewarty  130— Minor's  R^.  102. 

Ellis,  contra. — The  rule  is,  that  when  a  demur- 
rer is  filed,  it  reaches  back  to  the  first  defective  plead- 
ing. When  oyer  of  the  ^Tit  and  indorsement  was 
craved  in  this  case,  they  became  part  of  the  record, 
and  the  variance  apparent,  w^as  fatal. 

It  is  of  no  consequence  when  the  demurrer  is  filed, 
so  that  the  defect  complained  of  is  a  material  one. 

Here,  we  are  notified  of  being  sued  on  a  promisso- 
ry note,  and  at  the  trial  a  bond  is  produced  against 
us. — Lee  vs.  Adkins,  Mi?i07''s  Rep.  1S7. 
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By  Mr.  Justice  Hitchcock  : 

This  was  an  action  -brought  by  the  plaintiff  in  er- 
ror agaipst  the  defendants,  in  the  Circuit  court  of  Jef- 
ferson county.     Tiie  >vrit  is  in  the  debet  and  detinet, 
for  two  hundred  dollars.  '  The  endorsement  on  the 
back  of  the  writ;  describes  a  promissory  note  dated 
the  6th  of  February,  1830,  due  the  25th  December, 
1831,  for  two  hundred  dpUars,  stating  it  to  be  signed 
and  sealed  by  thB  payors.     There  are  no  seals  set 
out  opposite  to  the  siguatures.     The  declaration  is 
in  the  common  form  of  an  action  of  debt  on  a  writing 
obligatory,  describing  such  an  instrument  as  is  set 
forth  in  the  endorsement  of  the  writ,  except  the  seals. 
A  judgment  by  default  was  taken  at  the  trial  term  of 
the  Court,  for  want  of  .a  plea,  and  at  the  same  term 
the  defendants  asked  leave  to  open  the  default,  filing 
affidavits  setting -forth  an  excise  for  not  having  plead- 
ed in  time,  and  swearing  to  a  defence  on  the  merits; 
upon  which  the  Court  set  aside  the  default,  and  gave 
the  defendants  leave  to  plead.     The  defendants  then 
craved  oyer  of  the  writ  and  endorsement,  and  demurr- 
ed generally  to  the  **  writ  and  declaration,''  ss  not  be- 
ing sufficient  "  in  law  for  the  plaintiff  to  maintain 
his  action  against  them,  and  that  they  were  not  bound 
by  the  law  of  the  land  to  answer  the  same."     No 
mention  is  made  of  the  endorsement,  in  the  demurrer, 
but  the  exception  is  to  the  rvrit  and  the  declaration. 
The  Court  sustained  the  demurrer,  and  gave  the  plain- 
tiff leave  to  amen^,  which  he  declined  doing,  but  has 
brought  the  case  here  by  writ  of  error. 

The  Circuit  Courts  are  invested  with  authority  to 
control  the  pleadings  in  cases  before  them,  and  may, 
in  the  exercise  of  a  sound  discretion,  grant  motions  to 
*set  aside  defaults,  and  allow  pleas  and.  demurrers  tD 
be  filed.  This  should,  however,  be  always  exercised 
with  a  due  regard  to  the  rights  and  interests  of  the 
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opposite  party,  and  never  be  permitted  to  be  used  for 
the  purpose  of  delay,  or  to  the  hindrance  of  justioe. 
That  the  shewing  in  this  case  pre*sented  proper 
grounds  for  setting  aside  the  default,  for  the  purpose 
of  allowing  a  plea  to  the  merits  of  the  action,  is  ap- 
parent. The  party  swore  that  he  had  a  defence  to 
the  merits,  and  that  he  had  employed  counsel  at  the 
appearance  term,  to  file  his  plea,  but  that  it  had  not 
been  done,  though  he  had  supposed  it  had.  The 
plaintiff  had,  however,  by  this  default,  acquired  an  - 
advantage  which  should  have  protected  him  in  his 
rights,  at  least  so  far  as  to  have  insured  him  a  trial 
on  the  merits. 

By  the  10th  Rule  of  Practice,  a  default  duly  en- 
tered, protects  the  plaintiff  from  any  plea,  while  the 
party  is  in  default.  By  the  11th  Rule,  a  default  may 
be  set  aside  on  timely  application^  and  an  affidavit  of 
merits.  And  by  the  12th  Rule,  no  plea  in  abatement 
shall  be  received,  if  objected  to,  unless  by  the  endorse- 
ment of  the  clerk,  it  appear  to  have  -been  filed  with- 
in the  time  allowed  for  pleading.  It  has  been  deci- 
ded by  this  Court,  "  that  an  endorsement  ife  not  an 
essential  constituent  of  a  writ,  and  that  no  advantage 
can  be  taken  of  the  want  of  it,  after  the  return  terin."^«2Stewvt430 
Also,  that  in  a  case  where  the  endorsement  describes 
a  note  under  seal,  and  the  declaration  describes  a  pro- 
missory note,  with  a  scroll  and  judgment  by  default, 
this  Court  would  not  consider  the  variance  sufficient 
to  reverse  a  judgment,  even  if  the  Court  would  look 
to  the  endorsement  for  that  purpose.''  Also,  that  thcistewMi,!?. 
endorsement  will  not  be  looked  into,  to  reverse  a  judg- 
ment, upon  an  alleged  variance,  between  the  endorse- 
ment and  the  declaration,  except  upon  plea  in  ^Jfl^f «- c  Aia.  Rep. «. 
ment.^ 

In  the  case  of  Lee  vs.  Adldns^  the  Court  refused  to 'Aia.Rcp.i87. 

reverse,  on  special  demurrer,  because  oyer  was  not 
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craved  of  the  endorsement  on  the  writ.  This  Court 
has,  in  yarioiis  other  instances,  and  invariably,  dis- 
couraged defences  of  this  kind,  not  going  to  the  me- 
rits, and  particularly  when  the  defendant  has  been 
in  default. 

In  this  case,  this  defence  could  not  have  been  made 
by  plea  in  abatement,  at  the  time  this  demurrer  was 
filed.     It  would  have  been  in  express  violation  of  the 
12th  Rule,  before  quoted.     Had  the  Court  the  power 
to  permit  the  party  to  evade  the  force  of  that  rule,  by 
filing  a  demurrer  ?  and  is  a  demurrer  a  proper  mode 
of  taldng  advantage  of  such  a  ^variance  ?    This  latter 
question  has  never  been  distinctly  presented  before. 
In  the  cases  before  cited,  the  question  has  been  pre- 
sented incidentally,  and  the  cases  have  been  disposed 
of  on  some  other  ground.     While  special  demurrers 
were  allowed  by  law,  there  could,  perhaps,  be  no^  ob- 
jection to  them :  but  now,   that  no  demurrer  shall 
have  any  other  effect  than  that  of  a  general  demur- 
•Aik.  Dig-STT.  ^or,*  it  is  proper  to  enquire,  whether  a  general  de- 
murrer reaches  a  case  like  this.     A  general  demur- 
rer, it  will  be  admitted  reaches  only  to  matter  of  sub- 
stance.    It  must  appear  on  the  face  of  the  preceding' 
pleadings,  and  so  far  as  appears  by  reference  to  CMt- 
ty's  Pleadings,^  never  goes  behind  the  declaration. 

In  this  case,  the  allegation  is,  that  the  writ  and  de- 
claration are  not  sufficient,  in  law,  to  sustain  the  ac- 
tion. If  we  look  at  those  alone,  without  reference  to 
the  endorsement,  the  demurrer  cannot  be  sustainied, 
for  there  is  no  variance  between  them,  and  there  is 
no  defect  upon  the  face  of  either.  Without,  however, 
deciding  whether,  when  the  party  comes  in  time,  and 
craves  oyer  of  the  endorsement  on  the  writ,  and  de- 
murs, his  demurrer  would  not  be  sustained,  or  whe- 
ther there  might  not  be  a  proper  case  for  a  demurrer 
aftc^r  jurlgnient  hy  default  is  opened — I  am  clearly  of 
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the  opinion  that  after  a  judgment  by  default,  the 
Court  has  not  the  power  to  allow  the  party,  by  way 
of  demurrer,  to  evade  the  penalty  of  the  12th  Rule, 
which  prohibits  all  dilatory  pleas,  without  the  con* 
sent  of  the  part}^  after  .the  time  for  filing  those  pleas 
has  expired.  It  is  sufficient  that  these  technical  de- 
fects, are  allowed,  when  taken  in  time.  It  is,  there- 
fore, the  opinion  of  the  Court,  that  the  judgment 
should  be  reversed,  and  the  cause  remanded,  with 
leave  to  the  defendant  to  plead  to  the  merits  of  the 
action. 


ROGERS  &.  SONS  versus  SMILEY  &  GRIFFIN. 

A  plna,  commencing  with  matter  of  abatement,  and  concluding  in  bar,  U  de« 

fL'C'tivc  and  bad,  <in  demurrer. 
As  a  general  rule,' a  demurrer  ofiens  the  whole  pleadings  in  a  cause,  to  th«  cou- 

Hideration  of  the  Court,  and  will  be  extended  to  die  first  substantial  defect  ex- 

istJng  Uicruin ;  but  this  is  always  upon  the  supposition,  that  the  pleadings  have 

been  properly  filed — in  due  lime,  and  j>erfect  ord^. 
Ami  where  a  plea  in  abatement  was  filed  after  several  continuances,  and  after 

a  demurrer  had  been  considered,  and  the  general  issue  pleaded,  the  Court 

refused  to  extend  a  demurrer  to  the  plea,  back  to  a  supposed  defect  in  thede^ 

eluration. 

Assumpsit  in  the  Circuit  Court  of  Tuskaloosa. 
And  the  plaintiffs  declared  for  money  paid,  &c.  at 
the  instance  and  recjuest  of  the  defendants,  they  be- 
ing partners  in  trade.  The  writ,  as  appeared,  was 
executed  alone  on  Griffin,  and  thereupon,  in  accord- 
ance with  the  statute  in  such  case  made  and  provided , 
the  declaration  was  filed  against  both  defendants. 
And  afterwards  Griffin  having  appeared,  craved  oyer 
of  the  writ,  and  filed  a  special  demurrer,  for  variance 
between  the  indorsement  thereof,  and  the  declaration, 
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After  continuance,  leave  to  amend  the  .  declaration 
was  asked  and  granted  to  plaintiffs ;  whereupon,  they 
filed  other  counts,  and  Griffin  pleaded  non  assumpsit, 
as  to  himself;  which  being  stricken  out  on  motion, 
he  filed  the  general  issue,  and  a  special  plea,  aver^ 
ring,  that  defendant  Smiley,  was  beyond  the  jurisdic- 
tion of  the  Court — that  any  copartnership  before  that 
time  existing  between  them,  was  ended  before  the 
commencement  of  the  said  suit — that  process  in  said 
suit  had  never  been  served  on  said  Smiley,  and  con- 
cluded "sVith  an  allegation,  that  he  the  said  Griffin 
had  not  undertaken,  assumed  and  promised  jointly 
with  said  Smiley,  as  charged  in  the  plaintiflfs  decla* 
ration,  and  thereof  put  himself  upon  the  country,  &c. 
The  plaintiffs,  as  to  the  first  plea,  joined  i^ue,  and 
to  the  special  plea,  demurred. 

After  many  continuances,  the  Court,  on  considera- 
tion of  the  demurrer,  ruled,  that  the  plaintiffs'  decla- 
ration not  being  sufficient  in  law  to  maintain  the  ac- 
tion, the  demurrer  to  the  plea  reached  the  same,  and 
that  judgment  should  be  rendered  for  the  defendants. 

On  a  bill  of  exceptions,  the  plaintiffs  brought  the 
case  to  this  Court. 

This  case  was  argued  at  length,  by  Crabb  for  the 
Plaintiffs,  and  by 

Peck,  Stewart  and  Ellis  for  defendants. 

On  the  points  decided  by  the  Court,  it  was  contend- 
ed for  plaintiffs,  that  the  demurrer  was  improperly 
permitted  to  extend  to  the  declaration.  The  defen- 
dant, it  was  said,  had  before  demurred  to  the  declara- 
tion. Then  was  the  time  when  he  should  have  avail- 
ed himself  of  any  defects  which  it  might  contain. 

The  general  rule  is  admitted,  that  a  demurrer 
reaches  back  to  the  first  substantial  defect  that  has 
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beto  made  in  pleading ;  yet  this  rule  must  not  be  re- 
garded as  one  without  exceptions,  For,  where  it  ap- 
pears, by  the  replication  of  the  plaintiff,  to  a  bad  or  de- 
fective plea,  that  the  plaintiff  has  no  cause  of  action, 
judgment  must  go  against  the  plaintiff,  although  the 
defendant  by  his  plea,  committed  the  first  defect  in 
pleading.  The  plaintiff  is  estopped,  by  his  own  shew- 
ing, from  requiring  that  the  demurrer  should  extend 
further  h^ck.— Gould's  PI  376,  474, 475.  And  so  it 
is  with  the  defendant.  If  the  plea  shews  that  the 
party  has  no  defence,  the  defendant  is  estopped  from 
carrying  the  demurrer  back  to  the  plaintiff's  decla- 
ration. 

^  The  second  plea  is  what  is  called  a  technical  tra* 
verse ;  that  is,  where  affirmative  matter  is  set  up  im- 
plying a  negative,  and  a  negative  following  *'  there-  > 
fore"  is  added.  In  such  case,  the  inducement  is  the 
substance  of  the  plea;  and  if  it  does  not  set  out  snch 
facts  as  will  authorise  the  Court  to  iufer  the  ne^a* 
tive,  the  plea  is  bad. 

The  inducement  here  does  not  set  ont  that  the 
partnership  was  dissolved,  but  merely  that  Smiley 
was  beyond  the  jurisdiction  of  the  Court.  It  is  a  no- 
tice :  and  a  service  on  one  partner  is  notice  to  both. 
Aik.  Dig.  268.  The  inducement  here,  does  not  jus- 
tify the  statement  that  the  partnership  is  determined. 
Besides,  this  plea  is  not  responsive  to  the  declara- 
tion, which  states  that  Smiley  and  Griffin  were  long 
previous  indebted,  &c.  The  plea  was  no  defence ; 
and  therefore,  the  demurrer  could  not  extend  back  to 
the  declaration. 

But,  if  this  were  an  irregularity,  it  is  not  such  a 
one  as  can  be  taken  advantage  of  by  demurrer.  It 
can  only  be  matter  of  abatement :  and  by  plea  in  a- 
batement  only,  could  the  objection  properly  be  made. 
It  is  a  rule  of  pleading,  that  a  party  cannot  demur  in 
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abatement.  A  party  is  only  entitled  to  plead  in  abate- 
ment at  the  first  term ;  but  if  he  could  take  advan- 
tage of  matters  of  abatement  in  this  way,  this  saluta- 
ry rule  of  law  would  be  defeated. — (Sec  Gould's  PL 
297,  3  Stewart,  192,  95.)  Besides — ^this,  if  a  defence 
at  all,  is  a  dcrenco  personal  to  Smiley.  He  does 
not  complain.  It  was  no  defence  to  Griffin;  for,  he 
surely  had  due  notice.  Crifiin  had  also  pleaded  over, 
and  thereibro,  if  for  no  other  reason,  he  could  not  bo 
allowed  to  tnke  advantac^c  of  tiiis  allei^ed  irregularity. 
The  doolaration  is  good.  It  was  said  to  be  bad, 
because,  as  was  alleged,  it  appeared  by  the  declara- 
tion itself,  tliat  Smiley  and  GrifTin  were  not  partners 
at  the  commencement  of  the  suit.  If  this  were  ad- 
mitted, this  is  not  matter  of  substance.  The  sub- 
stance  of  the  declaration  is  a  past  promise,  made  as 
copartners.  As  to  the  promise  then  made,  the  part- 
nership still  continues.  This  is  the  general  principle. 
IIow  else  could  partnerships  ever  be  wound  up  ?  The 
doctrine  is,  that,  once  a  copartner,  always  a  copart' 
ner,  as  to  the  acts  of  the  partnership  during  the  time 
of  its  existence.  Let  it  be  admitted,  that  after  disso- 
lution, one  partner  has  no  right  to  bind  the  other,  as 
to  acknowledgments  of  old  debts,  or  creation  of  new- 
ones — this  interferes  not  with  the  case.  The  co-part- 
nership between  partners  is  cut  short  by  a  dissolu- 
tion :  but  it  is  not  so  between  them  and  the  rest  of 
the  world,  as  to  what  has  been  done  during  its  con- 
ti nuance. — Goiv  on  Partnership.  79,  80,  246,  253—1 
Tannt.  104—17  Veseij,  298— 4  Binney  275— Kenfs 
Com.  28. 

On  the  part  of  the  defendants,  it  was  said,  that  the 
second  of  these  pleas  was  good.  The  plaintiff  was 
Ruinof  under  a  statute,  and  the  plea,  avers,  that  at  the 
time   when   the  action  was  brouofht  the   defendants 
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were  not  partners,  wliich  if  found  true,  went  to  defeat 
the  action  as  to  the  service  on  the  parlies. 

The  Court  below,  in  its  decision,  as  was  contend- 
ed, rightfully  sustained  the  deinurrcr  to  the  plaini(Fs' 
declaration.  The  general  proposition  is  achnittod  that 
a  demurrer  reaches  back  to  the  first  error  in  pleacHug- ; 
and  as  to  the  exception  where  there  is  a  liad  replica- 
tion on  a  penal  bond,  the  replication  is  there  sub- 
stantially a  part  of  the  declaration :  it  is  that  part  in 
which  the  breaches  are  assigned.  The  plaiiitiit  may 
there  be  said  to  have  committed  the  first  fault — the 
replication  being  but  a  supplementary  part  of  the  de- 
claration. The  same  doctrine  has  been  held  in  thi** 
Court,  as  to  the  demurrer  reachiug  back,  even  where 
the  declaration  had  been  determiuod  once  to  be  good. 
See  thQ  case  of  Cum?mns  and  Foster  vs.  Gray.   . 

The  question  then  arises,  is  the  declaration  good  ? 
We  say  not.  ^  Where  two  have  bee  a  partners,  and  the 
partnership  has  been  dissolved,  a  service  only  on  one,, 
even  if  judgment  went  by  default,  would  be  error: 
and  this  is  a  much  stronger  case.  The  statute  which 
authorises  service  on  one,  to  bo  notice  to  all,  speaks 
of  existingr  firms.  Tliis  statute  is  in  deroijation  of  the 
common  law,  and  should,  therefore,  b(3  construed 
strictly.  If  the  Legislature  had  intended  to  extend 
the  same  rule  to  dissolved  firms,  they  would  have 
used  different  language.  The  reason  of  the  rule  does 
not  apply  to  disolved  firms.  Confidence  is  presumed 
among  existing  partners ;  but  not  among  members 
of  dissolved  iirms. 

The  process  and  pleadings*  in  this  case,  suflScient- 
ly  shew,  that  the  firm  of  the  defendants  was  dissolved. 
The  writ  speaks  of  them,  as  *'  merchants  heretofore 
trading  under  the  firm  of  Smiley  &  Griffin:"  and  the 
declaration,  after  describing  the  plaintiffs  as  merchants 
trading  uitder  the  firm  of  Rogers  &  Sons,  describes 
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the  defendants  as  merchants  "heretofore  trading  un- 
der the  firm  of  Smiley  &  Griffin."  This  evidently 
means,  in  defiance  of  criticism,  that  these  men  had 
been,  but  were  not  then  partners.  A  case  hasbeon 
decided  in  this  Court,  where  judgment  had  gone  by 
default,  yet  the  judgment  was  reversed,  on  the  ground 
that  the  statute  only  applies  to  present,  and  not  to 
past  firms.  This  is  a  stronger  case,  for  Griffin  made 
the  necessary  exception  in  the  Court  below.  Where- 
ever  the  plaintiff  proceeds  under  the  statute,  by  ser- 
vice on  one  for  all,  I  hold,  that  there  must  be  a, sub- 
stantive averment,  that  the  firm  is  an  existing  firm, 
otherwise  judgment  against  both  would  be  error.— 
See  Easfs  Rep.  142. 

By  the  English  law,  where  some  of  the  obligors 
are  outlawed,  service  is  good  (in  a  joint  action)  against 
those  who  are  not  outlawed ;  yet  the  outlawry  must 
be  shewn  in  the  declaration,  or  it  is  crood  cause  of  dc* 
murrer. — Carey  on  Part.  48.  And  under  our  laws, 
where  suit  is  brought  on  a  joint  contract,  not  coming 
under  the  statute  of  1818,  the  plaintiff  can  not  take 
judgment  against  one  alone,  until  he  has  at  least  pro- 
ceeded to  a  pluries  capias  against  the  other.- — Minor's 
Rep.  77.  Where  suit  is  thus  brought  against  two,  a 
discontinuance  against  one  is  a  discontinuance  against 
all. — 2  Stewart,  494.  A  party  may  sue  one  of  a  firm; 
but  if  he  elect  to  sue  both,  a  discontinuance  as  to 
one  is  a  discontinuance  as  to  both.  It  is  assigned 
for  error,  that  the  Court  would  not  permit  the  party 
to  discontinue  as  to  Smiley  :  when,  in  fact,  it  would 
have  been  a  discontinuance  as  to  Griffin. 

This  is  a  good  plea  in  bar.  If  the  defect  were  in 
the  writ  alone,  it  could  perhaps  be  only  reached  by  a 
plea  in  abatement ;  but  the  error  is  carried  into  the 
declaration,  and  there  is  no  such  thing  as  a  plea  ia 
abatement  to  the  declaration  alone.     This  plea  says, 
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if  there  were  were  any  partnership,  it  was  at  an  end 
at  the  time  of  the  commencement  of  this  suit.  The 
demurrer  admits  the  fact,  and  thus  proves  that  the 
plaintiffs  have  no  right  to  recover.  This  plea  was 
drawn  to  suit  the  palate  of  the  Court,  but  it  is  believ- 
ed to  be  a  good  plea  in  substance,  though  not  in  form. 
If  it  be  taken  as  a  plea  in  abatement,  it  does  not  need 
to  be  verified  by  oath,  because  the  truth  of  its  aver- 
ments appears  from  the  record.  For  the  same  rea- 
son, no  plea  was  necessary.  A  demurrer  would  have 
reached  the  defect. 

Does  it  not  appear  from  the  declaration  that  this 
partnership  was  d  issol ved  ?  If  so,  the  demurrer  reach- 
ing back,  brings  this  matter  before  the  Court  for  its 
judgment.  The  exception  as  to  the  effect  of  a  de- 
murrer going  back  to  the  first  defect  in  pleading, 
will  not  apply  to  this  case.  The  condition  of  plain- 
tiffs and  defendants  are  quite  different.  If  the  plain- 
tiff shew  by  his  replication  that  he  has  no  cause  of 
action,  it  is  true,  he  must  fail,  however  defective  the 
plea  may  be  ;  for  where  there  is  no  cause  of  action, 
no  defence  is  necessary ;  but  it  will  not  do  to  say,  that 
where  a  defendant  shews  by  his  plea  that  he  has  no 
defence,  the  demurrer  will  not  reach  back  to  the  de- 
claration ;  for  if  the  declaration  prove  to  be  bad,  no 
defective  pleading  on  the  part  of  the  defendant — ^no 
want  of  defence — can  entitle  the  plaintiff  to  a  reco- 
very. 

By  Mr.  Justice  Hitchcock  : 

N.  Rogers  &  Sons  issued  their  writ  in  the  Circuit 
Court  of  Tuskaloosa  county,  on  the  11th  November, 
1823,  commanding  the  sheriff  to  take  "  the  bodies  of 
"William  Smiley  and  Ira  Griffin,  merchants,  hereto- 
fore trading  under  the  firm  of  Smiley  &  Griffin,  if  to 
be  found,  &c.    The  defendants  were  sued  in  assunyp- 
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ixY,  for  money  paid  by  the  plaintiffs  as  accommoda* 
lion  acccr)lors  of  sundry  bills  of  exchange,  drawn  by 
the  defendants  on  them,  and  "vvhich  amounted  to  five 
thousand  one  hundred  and  twenty  three  dollars  and 
seventy  five  ceiils  ;  and  the  endorsement  on  the  writ 
sets  out  a  list  of  the  bills,  and  an  acknowledgment, 
.signed  by  Grifiin  <5c  Smiley,  that  they  were  to  pro- 
vide for  their  ])aymcnt,  by  shipments  of  cotton  to  N. 
Rogers  &  Sons,  in  season.  The  sheriff  returned  the 
writ,  executed,  but  was  })ermitted  afterwards,  in  1834, 
to  amend  his  return  ;  which,  as  amended,  is  as  fol- 
lows :  *^  Came  to  hand  and  executed,  same  day  is- 
sued on  Ira  Griffin — Smiley  not  found." 

At  the  iNlarch  term,  lb24,  the  plaintiffs  filed  their 
declaration,  consisting  of  nine  counts,  setting  out  their 
claim  in  various  ways.  The  commencement  of  the 
first  count  is  as  follows,  to  wit :  "  Nehemiah  Rogers, 
ei  al.  merchants,  trading  under  the  firm  and  style  of 
N.  Rogers  &  Sons,  complain  of  Ira  Griffin  and  Wil- 
liam Smiley,  merchants  and  copartners,  heretofore 
trading  under  the  firm  and  style  of  Smiley  &  Grif- 
fin, the  said  Griffin  being  in  the  custody  of  the  she- 
riff, &,c.,  and  the  said  Smiley  is  declared  against,  ow- 
ing to  the  wTit's  having  been  executed  on  his  said  co- 
partner, Griffin,  according  to  the  statute  in  siich  ca- 
ses niiule  and  provided,  of  a  plea  of  trespass  on  the 
case,"  &c. 

At  the  March  term,  1S24,  the  defendant,  Griffin, 
appeared  by  his  attorneys,  craved  oyer  of  the  wTit,  and 
endorsement,  and  thereupon  filed  his  separate  demur- 
rer to  the  endorsement  and  the  declaration,  setting  out 
nine  separate  and  special  causes  of  demurrer,  which 
alWe  sundry  variations  between  the  endorsement  and 
the  declaration,  and  also  specifying  sundry  defects  in 
the  declaration. 
At  this  stage,  the  case  appears  to  have  been  continued 
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until  March  term  1827,  when  the  plaiutitTs  asked  for 
and  obtamed  leave  to  amend  their  declaration,  and 
the  cause  was  again  continued.  At  the  October  term 
following,  it  appearing  to  the  Court  that  the  further 
prosecution  of  the  suit  had  been  perpetually  enjoined, 
it  was,  by  the  judgment  of  the  Court,  ordered  to  be 
dismissed^  at  the  costs  of  the  plaintiffl^.  To  this  judg* 
ment  of  dismissal,  the  plaintiffs  took  a  writ  of  error  to 
this  Court,  returnable  to  July  term  1830.  This  judg- 
ment was,  at  the  January  term,  1832,  of  this  Court, 
reversed,  and  the  cause  remanded  ;  and  at  the  April 
term,  1832,  the  cause  was  reinstated  and  placed  upon 
the  docket;  at  which  term  the  plaintiffs  filed  three 
additional  counts  to  their  declaration,  ,under  the  au- 
thority given  at  March  term,  1827,  to  amend  the  de- 
claration. The  cause  was  again  continued  to  Octo- 
ber term,  1832,  when  the  certificate  of  the  clerk  of 
the  Supreme  Court  was  filed,  certifying  that  the  in- 
junction which  had  been  allowed,  prohibiting  the  far- 
ther prosecution  of  the  suit,  had  been  dissolved,  and 
the  bill  dismissed.  Whereupon,  the  defendant  Grif- 
fin, filed  a  separate  pka  of  non-assumpsit,  which  was, 
on  motion  of  the  plaintiffs'  attorney,  ordered  to  be 
stricken  out,  and  leave  was  given  the  defendant  to 
plead  instanter  ;  upon  which,  the  defendant  filed  two 
pleas.  1st.  A  separate  plea  of  non-assumpsit,  similar 
to  the  one  just  stricken  out.  And  2d.  A  plea  in  the 
following  words  :  "  And  for  further  plea  in  this  be- 
half, the  said  Ira  Griffin,  defendant,  saith  a/:tio  non^ 
&c.  because  he  saith  that  at  the  time  of  the  com- 
mencement of  this  suit,  and  since  that  time,  William 
Smiley,  with  whom  this  defendant  hath  been  implead- 
ed, was  beyond  the  jurisdiction  of  this  Court,  and 
ever  since  hath  been,  and  yet  is;  and  that  before  that 
time,  if  any  co-partnership  ever  did  exist,  between 
the  said  William  and  this  defendant,  the  same  was 
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determined  and  at  an  end  before  the  commencement 
of  this  suit,  and  that  process  never  was  served  upon 
the  said  WiUiani ;  and  tlicreupon,  the  said  Ira  Grif- 
fin for  himself  separately,  saith,  that  he  tho  said  Ira 
did  not  undertake,  assume,  nor  promise,  jointly  with 
the  said  William,  in  manner  and  form,  as  the  said 
plaintifTsin  their  said  declaration  have  complained— 
and  of  this  he  puts  himself  upon  the  country." 

To  the  first  of  thess  pleas,  the  plaintiffs  joined  issue, 
and  to  tho  second  they  demurred.  The  cause  was 
continued  from  term  to  term,  in  this  state,  until 
March  term,  1834,  when  judgment  by  default  was 
taken  against  Smiley ;  and  at  that  term,  the  Court  de- 
cided, that  the  plaintiiFs'  demurrer  to  the  defendants 
^^econd  plea,  reached  back  to  the  plaintiffs'  declaration, 
which  was  decided  to  be  insuflScient  in  law^  to  main- 
tain the  action,  upon  which,  judgment  final  wasren- 

'  dcrod  for  the  defendant. 

■ 

There  was  a  bill  of  exceptions  taken  to  the  opinion 
of  the  Court,  upon  sundry  questions  raised  at  this 
term,  but  as  none  of  them  are  material  to  the  case, 
as  viewed  by  the  Court,  they  will  not  be  noticed. 

Two  questions  present  themselves  for  the  conside- 
rpJion  of  the  Court,  \ipon  this  case.  The  first  is, 
whc^lher,  under  the  circumstances  here  disclosed,  the 
demurrer  does  reach  back  so  as  to  authorise  an  en- 
(;uiry  into  the  Hufllciency  of  the  declaration;  and, 

t2d.  If  it  does,  whether  the  declaration  is  suffi- 
cie:it. 

'.!':ic  first  of  these  quetitions  involves  an  enquiry 
as  to  ib.e  character  of  the  second  plea,  and  the  cir- 
cumstances under  which  it  was  filed. 

The  ])h'x  s(^ts  out  with  stating  matter  of  inducc- 
meiit,  which  if  good  at  all,  is  properly  matter  inabate- 
inenl.  It  alleges,  that  "before,  and  at  the- time  of 
the  commencement  of  (hi:?  suit,  the  defendant,  Snii- 
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ley,  was,  and  ever  hath  been  since,  beyond  the  ju- 
risdiction of  the  Court,  and  that  if  ever  any  partner- 
ship existed,  it  was  determined  before  the  commence- 
ment of  this  suit,  and  that  process  was  never  served 
on  Smiley."  So  far,  the  plea  does  not  deny  that 
there  had  been  a  co-partnership,  as  charged  in  the 
writ  and  declaration,  and  it  does  not  assign  aiiy  rear 
son  for  its  dissolution,  except  tliat  inference  is  to  b^ 
drawn  from  the  alleged  absence  of  Smiley.  It  does 
not  aver  any  dissolution,  in  fact,  but  leaves  the  ma1> 
ter  to  inference  entirely.  So  far,  it  is  matter,  as  was ' 
observed  before,  which  could  only  be  urged  in  avoid- 
ance of  this  writ,  on  the  ground  of  mis-joiiuler  of  par- 
lies, or  defective  service  of  the  writ.  Tiie  bal<mce 
of  the  plea  is,  however,  of  an  entirely  dilieroiit  cha- 
racter: it  is  properly  matter  in  bar  of  the  action  ;  and 
if  any  thing,  amounts  to  the  general  issue.  After  stat- 
ing the  inducement  as  aforesaid,  it  concludes — '*  and 
therefore,  the  said  Ira  GrifFm  for  himself  separately,. 
Baith,  that  he  the  said  Ira,  did  not  undertake,  assume^ 
uor  promise  jointly  with  the  said  William,  in  manner 
and  form  a^  the  said  plaintiffs  in  their  said  declara- 
tion have  complained — ^and  of  this  he  puts  himself 
upon  the  country." 

This  plea  must  be  taken  entire — it  cannot  be  divi- 
ded. If  we  look  at  the  inducement,  it  is  in  abate- 
ment, and  should  have  prayed  that  the  writ  abate. 
If  we  take  the  latter  part,  it  is  in  bar,  and  is  a 
repetition  of  the  first  plea,  which  immediately  preced- 
►  ed  it.  "If  matter  of  mere  abatement  is  pleaded  in 
bar,  or  if  matter  which  goes  only  in  bar,  h  pleaded  in 
abatement,  the  plea  in  either  case  is  ill,"  for  in  either 
case  all  distinction  between  these  different  classes  of 
pleas  would  be  confounded,  and  in  the  former  case 
judgment  in  chief  must  be  given  for  the  ])laintifrs. — 
Gould's  PI  292.     If  this  pica  istrio^l  by  this  rule,  it 
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appears  to  me,  it  must  be  found  defective.  It  may 
be  true  that  Smiley  was  out  of  the  countrj,  and  that 
the  partnership  was  dissolved  when  the  writ  was  is- 
sued, and  yet  it  may  be  true  tliat  the  defendant,  Grif- 
fin did  assume  and  promise,  as  stated -in  the  declara- 
tion. One  part  of  the  plea  is  not  necessary  to  the 
other ;  and  the  whole  taken  together  does  not  make 
out  a  defence  to  the  plaintiffs'  right  of  action. 

But,  it  is  contended,  that  admitting  the  plea  to  be 
bad,  the  demurrer  opens  the  whole  case,  and  requires 
the  Court  to  seize  upon  the  first  error,  and  that  when 
thus  examined,  it  will  be  found  that  the  writ  must 
abate,  on  the  ground  that  the  partnership  is  not  pro- 
perly charcjed,  either  in  tlie  writ  or  declaration,  and 
that  service  being  perfected  only  upon  Griffin,  he  is 
not  bound  to  ansv/er  in  this  form. 

To  this  it  is  ansv/ered,  and  we  think  properly,  that 
th©  j-^lca,  if  filed  for  the  purpose  of  avoiding  this  writ, 
is  to  be  held  as  a  plea  in  abatement,  and  if  so,  cotiW 
not  iiave  been  received,  under  the  rules  of  Court,  at 
this  stage  of  the  suit ;  and  a  party  may  in  such  a  case, 
either  move  to  strike  out  the  plea  or  demur  to  it;  and 
he  shall  have  the  same  benefit  in  either  form.    Here, 
the  defendant  had,  at  a  former  term,  demurred  to  the 
declaration,  and  at  the  time  th.is  plea  was  filed,  had 
pleaded  the  general  issue.     It  is  adm.itted,.tiiat  as  a 
general  rule,  a  demurrer  opens  the  whole  case  to  the 
consideration  of  the  Court.     But  this  is  always  upon 
the  supposition,  that  the  pleadings  were  all  properly 
filed,  in  due  tiijie,  and  in  proper  order.    To  receive  a 
plea  in  abatement,  after  a  demurrer  and  a  plea  of  the 
general  i5:sue,  would  be  reversing  the  order^of  plead- 
ing.    Besides  this,  a  demurrer  is  not  good  in  matter 
of  abatement;  and  if  in  this  case,  ademurrerby  thede- 
ftjndant,  could  not  have  been  filed  to  the  writ,  this, 
can  only  extend  back  to  matter  of  substance  in  the 
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declaration.  This  has  been  once  before  decided  tipon^ 
by  the  former  demurrer  of  the  defendant  to  the  plain- 
tiffs' endorsement  ajid  declaration,  and  can  not  reach 
beyond  the  decision  then  made,  and  which  has  been 
cured  by  the  leare  given  to  amend,  and  the  amend- 
ment made  thereon.  I  am,  therefore,  of  the  opinion, 
that  under  the  circumstances  of  this  case,  the  demur- 
rer does  not  reach  beyond  the  plea. 

But^  admitting  that  it  ,does,  the  Court,  on  examin- 
ing the  point  contended  for  by  the  defendant,  are  sa-     ' 
tisfied  that  the  writ  and  declaration  are  good,  and  that 
the  defendant  can  properly  be  held  to  answer. 

The  writ  described  the  defendants  "  as  merchants 
heretofore  trading  under  the  firm  of  Smiley  &  Grif- 
fin," and  the  declaration  charges  them  as  being  "  mer* 
chants  and  co-partners  heretofore,  trading  under  the 
firu)  and  style  of  Smiley  &  Griffin."  Here,  in  both 
cases,  a  partnership  is  charged  to  be  in  existence  at 
the  date  of  the  writ,  and  the  word  "  heretofore"  has 
reference  to  the  act  of  trading.  They  are  not  charg- 
ed as  late  partner s^  thereby  admitting  a  dissolution. 
Now,  a  partnership  is  a  contract  by  which  two  or 
more  persons  engage  to  trade  together  for  their  mu- 
tual benefit,  and  the  act  of  trading  is  the  result  of 
that  contract ;  and  unless  it  can  be  shewn  that  per- 
sons cease  to  be  partners  the  moment  they  close  their 
sales,  it  would  be  difficult  to  shew,  in  this  case,  that 
the  present  defendants  are  not  charged  as  partners. 
This  writ,  then,  charging  the  defendants  as  partners, 
a  service  upon  one,  is  service  upon  both,  by  virtue  of 
jbur  statute,  which  declares,  that  "  when  any  writ 
^hall  be  isf^ued  against  all  the  partners  of  a  firm,  ser- 
vice of  the  same  on  any  one  shall  be  equivalent  to 

service  upon  all."*  .Aik.Dig.S68. 

But,  even  if  there  were  any  doubt  on  this  point, 
the  Court  is  not  prepared  to  say,  that  in  this  case. 
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Griffin,  upon  whom  service  was  perfected,  could  take 
advantage  of  the  error.  He,  at  least,  is  present  in 
Court,  and  can  make  his  defence,  and  if  any  one  can 
come  into  this  Court  to  complain,  it  must  be  Smiley, 
who  being  absent,  and  having  had  no  notice  of  the 
suit,  may  be  injured.  Griffin  has  no  cause  for  com- 
plaint, and  if  he  had  denied  the  existence  of  the  part- 
»Aik.  Di*'  268  ^^^ship,  the  plaintiffs,  under  the  provisions  of  our  act,* 
could  have  dismissed  the  suit  as  to  Smiley,  and  have 
proceeded  against  him  alone.  But  on  these  last  points 
no  opinion  is  given,  as  none  is  required. 

The  cause  must  be  reversed,  and  remanded- 


THOMAS  &  HARRIS  venus  HEARN,  ei  at. 

It  is  an  inflexible  rule,  that  chancery  will  not  relieve  against  a  judgment,  wher* 
a  party  has  been  heard  at  law,  unless  he  were  ignorant  of  facts  pending  the 
suit,  Or  those  facts  were  such  as  could  not  have  been  received,  as  a  defence 
at  law. 

Where  facts  and  circumstances,  available  as  a  defence  at  law,  have  been  omit- 
ted to  be  relied  on,  or  where  those  matters  have  been  passed  upon  by  a  Court 
of  competent  authority,  and  no  steps  have  been  taken  to  correct  an  erroneous 
decision  of  such  Court,  in  relation  to  them;  chancery  will  not  interfere. 

Where  two,'of  three  joint  owners  of  a  mill,  were  compelled  to  pay  a  judgment 
at  law,  on  account  of  the  joint  property,  the  Court  of  Chancery,  (under  llie 
circumstances,  to  save  litigation,  its  jurisdiction  being  concurrent,)  enter- 
tained a  bill,  and  compelled  the  third  joint  owner,  to  contribute  hisproportio|i 
of  the  said  j  udgmeut. 

This  case  was  commenced  by  bill  in  chancery, 
filed  by  the  complainants  in  the  Circuit  Court  of 
Jefferson.  The  bill  disclosed,  that  on  the  7th  day  of 
June,  1821,  the  said  complainants,  together  \d\h  one 
of  tlie  defendants,  Sims,  for  themselves  and  others, 
entered  into  a  written  contract  with  Hearn  and  San- 
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ders,  for  the  erection  of  a  mill  dam,  whereby,  in  con- 
sideration of  the  sum  of  two  thousand  dollars,  the 
said  Hearn  and  Sanders,  bound  themselves  to  con- 
struct said  dam  according  to  a  specified  manner,  and 
in  such  a  way  as  that  it  would  stand  good  for  the 
space  of  two  years.  That  in  part  consideration  for 
the  building  of  said  mill  dam,  the  said  complainants 
and  Sims,  executed  their  note  for  three  hundred  and 
fifty  dollars,  to  the  said  Hearn  and  Sanders,  to  be 
paid  in  six  months  after  the  completion  of  the  dam. 
That  at  the  same  time  it  was  verbally  understood, 
between  the  parties,  that  the  said  note  and  written 
agreement  should  remain  in  the  care  and  possession 
of  Thomas,  until  the  contract  under  the  agreement 
should  be  completed.  That  afterwards,  and  before 
the  said  work  was  finished,  one  Jones,  since  deceas- 
ed, and  then  a  partner  or  joint  owner  in  the  said  mill, 
took  the  agreement  and  note. into  his  possession,  for 
examination.  That  after  the  death  of  Jones,  his  re- 
presentatives Sims  and  one  Banks,  instituted  an  action, 
and  recovered  judgment  on  the  note,  in  the  name  of 
said  Hearn  and  Sanders,  for  the  use  of  Sims,  and 
Jones'  estate.  The  bill  further  stated,  that  on  the 
trial,  at  law,  to  recover  the  amount  of  the  note,  the 
Court  rejected  the  complainants'  defence,  that  the 
mill  dam  was  not  completed  under  the  contract  of  • 
Hearn  and  Sanders,  and  referred  the  complainants  to 
their  cross  action.  It  also  charged,  that  Hearn  and 
Sanders  were  insolvent;  that  a  fraudulent  combina- 
tion existed  between  Sims  and  Hearn  and  Sanders ; 
and  prayed  that  the  judgment  should  be  enjoined, 
and  their  judgment  off-set  against  that  obtained  by 
Sims  and  Banks  against  them.  The  record  shewed, 
lliat  after  the  filing  of  the  bill  in  this  case,  the  com- 
plainants had  prosecuted  their  action  on  the  written 
agreement  arainst  Hearn  and  Sanders,  and  had  reco- 
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vered  judgment  for  the  breach  thereof,  for  upwards  of 
two  thousand  dollars.  •  The  answers  of  Hearn,  and 
Sanders,  generally  denied  the  allegations  of  the  bill ; 
denied  their  insolvency,  and  averred  themselves  able 
to  pay  all  the  demands  of  the  complainants  against 
them. 

Sims,  by  his  answer,  averred,  that  the  note  sued 
on,  was  the  property  of  himself  and  Jones ;  that  it 
was  sued  in  the  name  of  the  payees,  because  it  was 
not  indorsed  ;  and  insisted  on  his  belief  that  the  note 
went  fairly  into  the  possession  of  Jones. 

There  being  no  testimony  rebutting  the  answers  of 
the  defendants,  on  a  final  hearing,  the  Court  dismiss- 
ed the  bill,  with  costs.  To  reverse  this  decree,  the 
complainants  took  a  writ  of  error  to  this  Court. 

Peck  and  Baylor,  for  Plaintiff  in  error,  cited  in 
argumient,  Ala.  Rep.  106,  114 — 7  Johns.  Chan.  Rep. 
240 — 1  Johns.  Chan.  Rep.  91 — 14  Johns.  Chan.  Rep, 
91—5  CrawcA,  322— 6  Cranchy  9, 51—3  Cranch,  220. 

Wilson,  cow^ra. — 2  Hen.  4-  Mun.  146. 

By  Mr.  Justice  Hitchcock  : 

The  bill  in  this  case,  charges,  that  the  note  upon 
which  the  judgment  was  rendered,  was,  by  agree- 
ment, to  remain  in  the  possession  of  Thomas  until 
after  the  mill  dam  should  be  completed,  according  to 
contract,  and  was  not  till  then  to  be  delivered  to  Hearn 
and  Sanders :  that  it  did  remain  in  the  custody  of 
Thomas  for  some  time,  but  that  before  the  comple- 
tion of  the  work,  it  got  by  accident  or  inadvertence, 
into  the  possession  of  Jones,  one  of  the  partners  in 
the  mill  company,  who  did  not  return  it,  but  kept  it 
in  his  possession  until  hij?  death,  and  that  it  never  was 
delivered  to  Hearn  and  Sanders,  by  the  complainants 
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Thomas  and  Harris,  or  by  either  of  them,  by  their 
consent.  It  further  charges  that  the  work  never  was 
completed  according  to  contract ;  that  Sims  and  Jones 
were  both  partners  in  the  mill  company ;  that  Sims^ 
and  complainants,  wore  joint  agents  of  the  company ; 
and  that  the  note  was  given  for  the  benefit  of  the 
company ;  that  Sims  and  Jones  were  fully  apprised 
of  the  circumstances  under  which  the  note  was  made,- 
and  of  the  non-performance  by  Hearn  and  Sanders 
of  their  contract.  It  avers,  that  the  complainants  en* 
deavored  to  defend  themselves  at  law,  on  the  ground 
of  the  failure  of  consideration,  but  were  told  by  the 
Court,  that  they  must  sue  on  the  bond  for  the  per- 
formance of  the  contract.  It  charges  Sims  with  using 
his  exertions  to  procure  a  judgment  in  favor  of  the 
plaintiffs,  although  he  was  himself  a  co-defendant* 
It  charges,  that  the  complainants  have  heard,  and  be* 
heve,  that  at  the  time  Jones  got  the  note,  Hearn  and 
Sanders  were  indebted  to  him  and  Sims,  who  were 
partners  in  trade,  and  that,  fearing  they  might  loose 
their  debt,  they  agreed  to  take  the  note,  either  abso- 
lutely or  conditionally,  as  payment,  although  they 
well  knew  the  terms  and  coliditions  on  which  it  was 
made,  and  as  they  believe,  with  a  view  to  recover  the 
amount  of  the  complainants,  and  to  put  the  money  in 
their  own  pockets.  They  charge  a  fraudulent  and. 
collusive  combination  between  Jones  and  Sims  a,nd 
Hearn  and  Sanders,  to  defraud  the  complainants. 
They  aver,  that  Hearn  and  Sanders  are  insolvent ; 
that  they  are  liable  for  damages  on  their  contract,  to 
a  much  larger  amount  than  the  judgment ;  and  prs^y 
an  injunction  until  the  suit  they  are  about  to  bring, 
at  law,  may  be  decided  ;  and  that  one  judgment  ta^y 
be  set  off  against  the  other,  and  for  general  relief 
The  fmpplemental  bill  Sttates,  that  they  had  obtamed 
judgment  against  Hearn  and  Sanders,  for  two  tlMnv 
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sand  dollars  on  the  bond,  thereby  establishing  a  breach 
of  the  contract  for  the  erection  of  the  mill  dam. 

The  answer  of  Hearn  and  Sanders  admits,  that  the 
dam  was  not  erected  in  strict  conformity  with  tho 
contract,  bat  that  it  was  altered  by  the  consent  of 
Thomas,  the  acting  agent  of  the  company.     They 
consider  the  work  to  have  been  strictly  and  substan- 
tially done,  according  to  the  agreement,  as  modified 
by  the  consent  of  Thomas.     That  if  the  work  has 
not  stood  firm,  they  believe  the  principal  reason  to 
have  arisen  from  the  manner  of  erecting  the  mill- 
house,  with  which  they  had  no  agency,  and  from  the 
modifications  made,   by  consent  of  Thomas,   in  the 
erection  of  the  mill  dam.     They  say  they  are  stran- 
gers to  any  agreement,  that  the  bond  or  note  should 
remain  with  Thomas,  as  stated  in  the  bill ;  that  they 
are  ignorant  of  the  manner  in  which  Jones  obtain^ 
it;  that,  however  that  fact  may  be,  Jones  did  not 
shew  it  to  them,   until  after  the  completion  of  the 
work ;  that,  Jones  being  a  partner  in  the  company 
might  have  had  access  to  the  papers ;  that,  whether 
Sims  and  Jones,  or  the  representative  of  Jones,  are  in- 
terested in  the  recovery,  they  think  is  immaterial  to 
the  complainants  ;  that,  they  being  the  plaintifis  of 
record,  no  beneficial  interest  of  Jones  or  SimSy   they 
think,  can  be  noticed.    They  say  they  understood  that 
the  decision  of  the  Court,  in  excluding  the  defence  at 
the  trial,  at  lav.^,  is  not  such  as  the  bill  represents; 
that  the  only  point  decided,  as  it  is  believed,  was, 
that  the  issue  rvas  too  narrow  and  restricted  to  admit 
of  evidence  to  shew,  the  manner  in  which  the  dam 
was  completed ;  that  the  only  matter  put  in  issue,  was 
the  time  when  it  was  completed.     They  say  they 
consider  themselves   amply  able  to  pay  any  sum 
Which  the  complainants  may  shew  to  be  due ;  and 
Hearei  ftver$  he  is  not  insolvent ;  and  they  deny  auy 
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intention  of  coercing  payment  out  of  the  complain* 
ants,  individually,  but  from  the  property  of  the  com*     i 
pany,  that  being  first  liable,  &c. 

Sims,  in  his  answer,  admits  the  contract  to  build 
the  mill ;  that  he  does  not  know  whether  it  was  well 
built  or  not;  that  having  disposed  of  his  interest  in 
the  company,  he  had  no  concern,  except  to  see  that 
the  debts  contracted  while  he  was  a  partner,  should 
b3  paid.  He  admits,  that  the  note  sued  on  belonged 
jointly  to  Jones  and  himself;  that  he  has  learned  it 
was  taken  in  payment  for  a  debt  due  Jones  and  Sims, 
but  when  it  w?^  taken,  or  on  what  terms,  he  does  not 
know ;  that^  as  there  was  no  endorsement  or  other 
transfer  made,  as  passed  such  an  interest  as  would 
enable  them  to  bring  suit  in  their  own  names,  the 
suit  was  brought  in  the  name  of  the  payees.  He 
conceives  it  is  not  important  to  the  complainants  case, 
what  his  (Sims's)  interest  may  be,  in  as  much  as  it 
is  of  an  equitable  character,  the  benefit  of  which 
could  only  be  obtained  by  the  prosecution  of  the  suit 
in  the  name  of  the  payees — one,  which  presents  no  i 

barrier  to  a  recovery  in  the  form,  in  which  the  suit  is 
brought,  and  that,  even  if  it  were  so,  it  is  an  advan* 
tage  which  should  have  been  taken  at  the  trial  at  law. 
That,  from  his  knowlege  of  Jones's  character,  and 
from  his  never  having  heard  from  the  complainants 
before  the  institution  of  the  suit  at  law,  any  thing  sug- 
gested as  to  the  manner  in  which  Jones  obtained  the 
note,  he  cannot  but  believe  that  he  came  fairly  by  it. 

Banks,  executor  of  Jones,  denies  all  knowledge  of 
the  transaction,  except  from  rumor — sets  up  no  claim 
to  the  money,  and  demurs  to  the  bill,  as  do  all  the 
defendants. 

All  the  matters  charged  in  this  bill,  which  relate 
to  the  manner  in  which  Jones  obtained  possession  of 
the  note,  or  bond  ^  the  consideration,  if  any,  upon  which 
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it  passed  to  Jones  and  Sims ;  the  failure  of  Hesm 
a^d  Sanders  to  comply  ^vith  the  contract  to  buUd  tiie 
mill  dam ;  and  the  refusal  of  Sims  to  unite  in  the  de- 
fence of  the  suit,  were  within  the  full  and  perfect 
knowledge  of  the  complainants  before  the  rendition 
of  the  judgment  at  law,  and  however  forcibly  they 
might  have  presented  themselves  to  the  breast  of  a 
chancellor,  on  an  application  for  a  bill  of  discovery, 
to  be  used  on  the  trial  at  law%  (and  the  Court  are 
constrained  to  say,  they  present  very  powerful  consi- 
derations)  yet  it  is  an  inflexible  rule,  that  a  Court  of 
Chancery  will  not  relieve  against  a  judgment,  after  a 
party  has  been  heard  at  law,  even  where  the  fraud 
goes  to  the  whole  judgment,  unless  the  party  were 
»iibhi».Ch.  ignorant  of  the  facts  pending  the  suit,  or  they  were 
eif."^"*^^'  such  as  could  not  have  been  received  as  adefence  at  lasir.' 

In  this  case,  the  ignorance  of  the  party  is  not  al» 

Icged ;  neither  is  it  averred  that  the  party  could  not 

have  proved  all  the  fiacts  set  forth  in  the  bill,  by  tes- 

tieaony  aUunde^  at  the  trial  at  law. 

I  The  grounds  set  up  for  going  into  chancery,  are 

the  facts,  that  the  Court  refused  to  permit  the  party  to 
give  evidence  of  a  partial  failure  of  consideratios. 
The  rule  of  decision  being,  at  the  time  of  the  trial,  it 
Is  alleged,  opposed  to  the  admission  of  such  evidence ; 
and  the  fact  of  the  alleged  insolvency  of  Hearh  and 
Sanders. 

Whether  that  rule  of  decision  be  correct^  or  whe- 
ther later  decisions  have  relaxed  cr  modified  it,  it  id 
eqijally  clear  that  the  party  cannot  now  come  into 
chancery  and  urge  it  as  a  reason  for  relief  against  the 
judgment  at  law.  The  matter  was  passed  upon  by 
a  Court  of  competent  jurisdiction,  and  no  point  was 
reserved  for  revision  before  a  higher  tribunal.  To 
ullow  it  to  be  again  brought  before  a  Court  of  Chan- 
eery,  would  open  a  door  to  endless  litigation,  which 
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irould  destroy  the  distinction  between  the  two  courts, 
and  the  Common  Law  Courts  would  ultimately  be 
3wallowed  up  in  Chancery. 

As,  to  the  question,  whether  the  alleged  insolvent 
oy  of  Heam  and  Sanders  can  be  urged  to  enable  the 
p^y  to  off-set  the  claim  for  damages,  which  has  since 
been  reduced  to  judgment,  it  may  be  remarked,  that 
the  judgment  having  established  the  right  of  recove* 
ry,  in  favor  of  Heam  and  Sanders,  and  excluding,  as 
it  has  been  shewn  we  are  bound  to  do,  every  thing 
relating  to  the  manner  of  the  transfer  of  the  note  to 
Jcmes,  and  admitting,  as  the  bill  does,  the  indebted^ 
aessof  Heam  and  Sanders  to  Jones  and  Sims,  is  there 
any  thing  in  the  case  which  will  defeat  their  right  to 
the  benefit  of  the  judgment,  or  in  other  words,  wiU 
the  alleged  insolvency  of  Heam  and  Saunders,  at  the 
time  of  the  transfer,  admitting  it  to  be  true,  have  that 
operation.  It  is  admitted,  that  a  man  in  failing  cir« 
<sumstances,  may  prefer  one  creditor  to  another,  and 
in  the  aspect  in  which  this  case  appears,  does  it  pre- 
eent  any  other  principle  ?  If  it  does  not,  what  pecu- 
liar objection  is  there  to  prevent  Jones  from  availing 
himself  of  it,  in  this  case.  His  relation  to  the  com- 
pany could  not  preclude  him  from  securing  his  own 
debt,  and  that  of  his  partner,  or  from  doing  any  thing 
which  any  other  person  who  stood  in  the  relation  o£ 
creditor  to  Heam  and  Sanders,  might  have  done.  It 
cannot  be  doubted,  that  Hearn  and  Sanders  could  have 
rightfully  transferred  the  note  to  any  bona  fide  cre^ 
ditor,  not  belonging  to  the  mill  company,  and  it  will 
not  be  pretended,  that  in  such  hands,  this  setoff 
rauld  be  allowed — more  especially  when  the  set-off 
is  a  claim  sounding  in  damages,  and  the  suit  not  yet 
brought.  But  admitting,  that  since  the  judgment  for 
damages  has  been  recovered,  the  equities  are  equal; 
the  claim  of  -  Jones  and  Sims,   is  prior  in  time  to 
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that  of  the  complainants^  and  upon  every  principle, 
must  be  preferred. 

That  Sims  refused  his  aid  in  the  defence  at  law, 
cannot  avail  the  complainants  in  this  stage  of  the  pro- 
ceedings, whatever  it  might  have  done,  on  a  bill  filed 
in  reference  to  the  manner  in  which  Jones  obtained 
possession  of  the  note.  The  defence  having  been  so 
conducted  as  to  preclude  that  investigation,  he  was 
not  bound  to  defeat  the  recovery  at  law. 

The  only  point  then,  left  open  for  consideration, 
is,  whether  the  bill  can  be  entertained,  so  far  as  to 
compel  Sims  to  contribute  one  third  of  the  judgment 
and  costs  of  the  suit  at  law,  on  the  ground  of  his  ori- 
ginal liability,  as  one  of  the  obligors  to  the  note  or 
bond.  On  this  point  the  Court  has  had  some  diffi- 
culty, as  it  would  seem,  that  this  could  be  recovered 
at  law.  But,  under  the  circumstances  of  the  case, 
and  as  the  jurisdiction  of  a  Court  of  Chancery  is  con- 
current with  a  Court  of  Law,  in  matters  of  contribu- 
tion— ^asthe  money  has  been  received  b)^  Sims,  to  save 
delay  and  multiplicity  of  actions,  as  each  of  tho  com- 
plainants might  have  to  sue  for  his  share  of  the  amount 
paid  by  him,  we  think  the  bill  should  be  retained  for 
that  purpose. 

On  this  ground  then,  the  decree  below  must  be  re- 
versed, and  a  decree  rendered  here,  in  favor  of  the 
complainants,  against  the  defendant  Sims,  for  one 
third  of  the  judgment,  interest,  and  costs,  of  the  suit 
at  law  in  favor  of  Hearn  and  Sanders,  computing  the 
interest  from  the  time  of  the  rendition  of  the  judg- 
ment in  the  Court  below,  together  with  the  costs  of 
the  proceedings  in  Chancery,  in  this  Court,  and  in 
the  Court  below. 
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A  sein  fayia$  against  executors  or  administrators,  to  shew  cause  why  execn* 
tion,  ds  honiapropriis  should  not  issue,  (after  a  judgment  by  default  against 
the  estate,)  is  not  allowable  on  the  bare  return  afnaliabonaf  to  an  execution 
^hottistesUUoris, 

In.  this  case,  the  plaintiff  in  error  obtained  a  judg- 
ment by  default,  in  the  Circuit  Court  of  Tuskaloosa, 
against  the  defendants,  as  administrators  of  one  Par- 
ham.  A  ^eri  facias^  de  bonis  testatoris,  being  re- 
turned nulla  bona,  the  plaintiff  procured  the  issu- 
ance of  a  scire  facias  against  the  defendants,  calling 
upon  them  to  shew  cause  why  execution  de  bonis pro^ 
priisj  for  the  amount  of  the  judgment,  should  not 
issue. 

The  Court  below,  quashed  the  scire  facias^  and 
gave  judgment  for  the  defendants :  to  reverse  which 
decision,  a  writ  of  error  was  taken  to  this  Court. 

Stewabt,  for  Plaintiff— Contended,  that  sci.  fa. 
was  the  proper  remedy  in  this  case. — 6  Jokns.  Rq^. 
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The  set.  fa.  was  not  issued  in  England  on  there- 
turn  of  nulla  bona,  without  the  empannelling  of  a  jury 
to  ascertain  whether  there  had  been  a  devastavit 
Then,  if  the  jury  found  the  fact,  there  was  record, 
and  a  set.  fa.  might  issue. 

The  scire  fieri  enquiry^  was  a  writ  issued  after  re- 
turn of  nuUa  bona^  incorporating  the  sci.  fa.  with  tho 
fi.  fa.  directing  an  inquiry  to  ascertain  the  devasta- 
mt,  and  effecting  by  one  writ  what  had  formerly  been 
effected  -by  two.  But  debt,  suggesting  a  devastavit^ 
is  the^  more  usual  remedy  now  in  England. 

The  imputation  of  a  devastavit  is  quasi  the  impu- 
tation of  a  crime,  and  will  not  be.  presumed  without 
the  finding  of  ajury — Bunlaps  Practice^  1083,  1092— 
CatkttY^.  Carter  sex  ors,  2  Munf  24 

By  Mr.  Justice  Thornton  : 

Upon  a  judgment  by  default  against  the  defendants 
in  error,  as  administrators  of  William  W.  Parham, 
dec.  in  tho  Circuit  Court  of  Tuskalcosa,  and  the  re- 
turn of  ;zw//a  bG7ia  de  bonis  testatcris,  to  Siferi  facias 
issued  thereon,  the  plaintifi'  issued  a  scire  facias,  ci- 
ting the  defendants  to  shew  cause  why  execution  de 
bonis  propr lis  should  not  issue,  to  levy  the  amount  of 
the  said  judgment.  On  the  motion  of  the  defendants 
in  error,  who  were  the  defendants  below,  the  writ  of 
scire  facias  was  quashed,  and  judgment  rendered  for 
costs  against  the  plaintiff,  from  which  a  writ  of  error 
is  prosecuted,  and  the  rendering  of  the  said  judgment 
is  now  here  assicrned  for  error. 

No  question  c-oncerning  the  revivor  of  judgments  by 
sci,  fa.  is  presented  for  our  consideration  on  this  re- 
cord. If  it  were,  I  am  induced  to  think,  that  the  dis- 
tinction, which,  according  to  the  general  tenor  of  au- 
thority, existed   at  the  Common  Law,  between  real 
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and  personal  actions,  has  been  as  entirely  obviated  by 

our  statutory  enactments,  as  it  has  been  in  England.     . 

la  every  case  where  the  necessity  of  reviving  exists, 

the  mode  of  sci.  fa.  is  authorised  to  be  pursued."        »Aik.'Dig.270, 

The  onU\  enquiry  involved  here,  is,  whether  in  the 
caso  of  an  existing  judgment  by  default  s^ainst  ad-, 
ministrators,  a  scire  facias  is  a  proper  remedy  to  ob- 
tiin  satisfaction,  out  of  their  own  goods  and  chattels, 
upon  the  return  of  ?iuUa  bona,  to*  a  f.  fa.  de  bonis  tes^ 
tatoris.  We  have  no  statute  upon  this  subject:  nor 
can  I  discover  that  there  is  any,  originating,  or  regu- 
lating the  course  of  practice,  as  sometimes  pursued  in 
the  English  Courts,  by  scire  facias^  in  lieu  of  the 
more  usual  one,  by  the  action  of  debt  on  the  judg- 
ment, suggesting  a  devastavit. 

The  proceeding  in  the  case  before  us,  is  not  in  ac- 
cordance with  any  practice,  which  at  any  time,  has 
prevailed  either  in  the  Common  Pleas,  or  Court  of 
King's  Bench  in  England.  The  history  of  this  mat- 
ter, as  stated  in  2rf  Crompton^s  Practice,  108,  which 
contains  a  methodical  arrangement  of  the  rules  of 
practice  in  both  those  Courts,  i^  this  :  "  Formerly 
the  method  was,  upon  obtaining  judgment  by  default 
against  an  executor  or  administrator,  (which  would 
reach  only  the  goods  of  the  testator  or  intestate)  and 
niilh  bona  returned  to  a  ft.  fa.  sued  out  on  such 
judgment,  to  issue  out  a  writ  to  enquire,  whether  the  - 
d3fendant  h?d  wasted  an)"  of  the  effects  of  the  de- 
ceassd ;  and  if  a  devastavit  was  found  by  the  inqui- 
sition, and  returned  thereto,  then  for  the  plaintiff  to 
proce3d  by  scire  facias,  for  the  defendant  to  shew 
cause,  \vhy  the  plaintiff  should  not  have  judgment  cfe 
bonds  prqprtii :  to  which  sci.  fa.  the  executor,  or  ad- 
ministrator, cbuld  appear,  and  plead  pkne  administra^ 
vit.     But  now,  the  fieri  facias  enquiry,  and  scire  fd^ 
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da$j  are  incorporated,  and  made  out  in  one  writ,  far 
expedition.  However,  this  method,  though  much 
hetter  than  the  old  one,  is  seldom  pursued  at  this  day, 
&c.  But  the  way  is,  to  bring  an  action  of  debt  on 
8^nd^S9^^*^^  judgment,  suggesting  a  devastavit^ ^'^ 
poteG*  '  Now,  in  the  case  before  us,  there  is  no  enqtdry^ 
nor  is  there  any  return  of  a  waste^  by  the*  sheriff,  on 
the  fi.  fa.  So,  that  it  is  not  even  presented  for  our 
consideration,  whether  we  would  recognise  and  sus- 
tain, either  the  ancient  or  modern  practice  as  above 
described,  in  lieu  of  the  action  of  debt,  suggesting  a 
devastavit;  for  the  case  pursues  neither  course.  So 
that,  whatever  we  might  decide  upon  a  proper  case, 
as  to  the  binding  force  of  this  remedy,  in  either  form 
of  it,  we  cannot  support  the  course  here  pursued  by 
sd.  /a.  alone,  without  any  thing  but  the  return  of 
nulh  bona^  as  such  was  not  allowed  in  the  English 
Courts,  by  the  authority  of  which,  we  are  urged,  as 
precedents  of  practice,  to  tolerate  this  procedure. 
Let  the  judgment  be  affirmed. 


CAWTHORM  wrwa  DEAS. 

The  master  of  a  slave,  is  not  liable  for  injuries,  caused  by  the  Beglig^ntcondod 
of  such  slave,  while  not  acting  in  his  master*s  employment,  or  under  histu* 
thority. 

This  action  was  trespass  on  the  case,  brought  by 
the  defendant  in  error,,  in  the  Circuit  Court  of  Henry. 
The  plaintiff  there,  declared  for  an  injury  caused  to 
his  property,  by  the  negligent  conduct  of  the  defend- 
ant's slaves.     The   Court  below,  during  the  tri^i 
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ohso'gQd  the  jury,  that  it  was  Qot  essential  for  the 
plaintiff  to  prove,  that  the  slaves  acted  under  their 
master's  authority,  but  that,,  iu  presumption  of  law, 
sls^ves  were  always  under  the  owner's  control,  and 
that  he  was  liable  for  their  negligent  conduct.  Th^ 
|ury,  under  this  charge,  returned  a  verdict  in  favor  of 
th^  pl^iptiff,  and  by  bill  of  exceptions  the  .  defendant 
brought  his  case  to  this  Court 

Peck,  for  Plaintiff  in  error. — The  charge  of  the 
Judge  is  too  narrow.  A  master  is  only  liable  for  an 
injury  resulting  from  the  negligence  of  his  slavc^ 
while  in  pursuit  of  the  master's  business,  or  acting 
under  his  orders. — Reeves,  357 — 3  Mass.  385.  The 
^^b.Si'rge  makes  no  '  distinction  between  an.  injury  re- 
sulting from  the  negligence  of  a  slave,  whether  he  be, 
or  be  notj  engaged  in  the  business  of  the  master,  or 
whether  he  is,  or  is  not,  acting  under  his  master's  or- 
ders. Suppose  a  slave  leave  his  master*s  quarters  at 
n^ht,  without  his  consent,  to  fish  or  hunt ;  and  while 
absent,  should  carelessly,  with  a  torch,  set  the  woods 
on  fire,  and  a  neighbor's  crop,  fence,  or  buildings  be 
by  that  means  destroyed :  would  the  master  be  lia- 
ble ?  If  this  be  the  law,  it  throws  upon  every  slave 
holder  a  most  fearful  responsibility.  But,  this  Court 
said,  in  the  case  of  Brandon  and  The  HuntsviUe  Bankr 
*'  to  make  the  master  responsible  for  the  torts  of  the 
alave,  the  slave  must,  at  the  time,  be  in  the  imme- 
diate employment  of  the  master,  or  from  the  vicious 
habits  of  the  slave,  and  his  general  liberty,  some  de- 
gree of  culpability  must  attach  to  his  master" — 1  Sten^- 
arty  340, 

• 

By  Mr.  Justice  Thor^jton  : 

This  is  a  writ  of  error,  brought  by  the  plaintiff,  to 
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a  judgment  rendered  for  the  defendant,  in  the  Circuit 
Court  of  Henry  county,  in  an  action  of  trespass  on 
the  case  ;  instituted  to  recover  damages  from  the  plain- 
tiff for  an  injury  done  to  the  defendant,  by  the  slaves 
of  the  plaintiff.  A  bill  of  exceptions  taken  during 
the  progress  of  the  cause,  contains  the  following  charge 
given  by  the  Court  to  the  jury.  ''  It  was  only  ne- 
cessary in  this  action,  for  the  plaintiff  to  prove,  that 
the  corn  was  the  property  of  the  plaintiff,  and  that  it 
was  destroyed  by  the  negligence  of  the  defendant's 
slaves ;  and  that  it  was  not  necessary  to  prove  that 
the  slaves  acted  under  the  express  orders  of  the  de- 
fendant ;  that  in  presumption  of  law,  slaves  are  al- 
ways under  the  control  of  the  master ;  and  that  mas- 
ters are  in  law  liable  in  this  form  of  action,  for  the 
negligent  conduct  of  their  slaves/*  The  only  ques- 
tion presented  by  tlie  assignment  of  errors  is  the  pro- 
priety of  this  charge.  If  the  proposition,  that  the 
master  is  liable  for  injuries  accruing  from  the  negli- 
gent conduct  of  the  slave,  although  not  in  his  em- 
ployment, or  in  the  execution  of  his  authority^  be  not 
expressily  announcoJ  in  this  charge ;  yet  such  might 
have  been  fairly  deduced  from  it  by  the  jury;  in 
which  case,  as  much  as  if  it  had  been  explicitly 
declared  ;  if  it  be  illegal,  the  assignment  is  well  ta- 
ken. The  doctrine  of  the  charge,  thus  interpreted, 
conforms  to  no  code  from  whence  we  derive  our  no- 
tions of  jurisprudence — neither  to  the  Common  Law 
of  England,  nor  to  the  Civil  Law.  According  to  the 
former,  the  master  is  only  lial)le  for  torts  done  in  the 
execution  of  his  authoritv,  or  for  damages  flowinff  from 
tieiniut.&iei-i^6glig^i^t  cj^iiduct  iu  his  employment.*  According 
J*g^j^^^^^ to  the  latter,  though  the  master  be  liable  for  any  in- 
jur}^ or  damage  done  by  the  slave,  yet  that  liability  is 
limited  to  the  value  of  the  slave,  it  being  always  in 
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the  option  of  the  master  to  pay  the  estimate  of  the 
damage  done,  or  surrender  the  body  of  the  slave  as  a 
recompense.*  It  must  be  conceded  that  the  Common*^^^**^^ 
Law  upon  this  particular  head,  is  not  framed  with 
reference  to  any  such  relation  as  exists  in  this  conn- 
try  between  owner  and  slave  ;  and  that  (though  by 
no  means  identical,)  the  resemblance,  is  much  great- 
er, between  the  condition  'of  slavery  with  us,  and 
amongst  the  Romans,  than  between  it,  and  any  con- 
dition recognised  by  the  Common  Law.  It  is  appa- 
rent too,  that  by  adopting  the  principles  of  the  Com- 
mon Law,  as  above  cited,  it  will  result  from  the  pe- 
culiar nature  of  our  slaverj',  that  there  is  no  redress, 
civilitei\  for  any  injury  done  by  a  slave,  not  acting  in 
obedience  to  his  master's  authority,  express,  or  im- 
plied. Punishment  may  operate  as  a  preventive,  but 
so  far  as  remuneration  is  concerned,  it  is,  as  if  the 
injury  was  effected  by  the  natural  elements  of  air,  or 
fire.  By  the  Comnion  Law  we  know,  in  case  of  in- 
jury  to  third  persons,  either  the  master,  or  servant,  or 
both,  were  always  responsible.  But  notwithstanding 
all  this,  and  tnany  other  discrepances  not  here  advert- 
ed to  ;  upon  the  question  of  the  liability  cf  the  mas- 
ter for  the  acts  of  the  slave,  I  feel  bound  to  adopt  in 
this  case,  the  principles  of  the  Common  Law,  as  ap- 
plied to  master  and  servant.  The  Court  below  hav- 
ing departed  from  them  in  the  charge  excepted  to, 
the  judgment  must  be  reversed,  and  the  cause  re- 
manded. 
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JP  g^  LOWREY  versus  MURRELL. 

Ptiytntnif  in  dischai'ge  of  a  debt,  in  gcnuins  Bank  Notes,  if  made  b^ndjUsi 
aiid  ID  ignorance  of  the  failure  of  titc  Bank,  10  a  valid  pajment}  though  at 
the  time,  the  notes  might  be  valueless. 

.  In  error  from  the  Circxiit  Court  of  Pike.  Lowiry 
was  indebted  to  Muf  rell  in  the  sum  of  one  hundred 
dollars.  In  part  payment  of  this  debt,  the  former 
paid  to  the  latter,  two  notes  of  twenty  dollars  each, 
on  one  of  the  Banks  in  Georgia.  Murrell  after- 
wards brought  his  action  against  Lownry  before  a  Jus- 
tice of  the  Peace,  for  the  amount  of  the  notes,  and  re- 
covered judgment,  on  the  ground,  that  the  notes  were 
on  a  Bank  that  had  stopped  payment.  Lo^vry  took 
the  case  before  the  Circuit  Court,  where  a  trial  was 
had  on  the  issues  of  non-assumpsit  and  payment, 
Lowry  requested  the  Court  to  instruct  the  jury,  that 
if  they  believe(i  from  the  evidence  that  the  notes  were 
genuine,  and  were  paid  in  good  faith,  in  part  satisfac- 
tion of  a  debt — no  proof  having  been  made  that  the 
notes  had  been  presented  to  the  Bank,  or  that  any  of- 
fer had  been  made  to  return  them,  the  plaintiff  could 
not  recover :  also,  that  the  plaintiff  could  not  reco- 
ver unless  iie  shewed  a  failure  of  the  Bank  before  the 
time  that  the  suit  was  commenced  before  the  magis- 
trate. The  Court  refused  to  give  these  instructions, 
or  either  of  them,  but  instructed  the  jury,  that  the 
only  questions  were,  did  the  defendant  owe  the  plain- 
tiff  a  debt— did  he  pass  the  notes  in  question  in  pay- 
ment of  it  ? — if  so,  were  these  notes  on  a  Bank  which 
had  stopped  payment  before  they  w^ere  passed  ?  and 
that,  in  the  latter  event,  they  must  find  for  the  plain- 
tiff The  instractions  refused,  and  the  instructions 
given,  were  assigned  as  erroneous  by  the  plaintiff  in 
error, 
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Peck,  far  Plaintiff. — The  defendant  in  ertor  con** 
Bsnted  to,  and  did  receive  these  bills  as  cash — ^they 
are  admitted  to  be  genuine — they  were  paid  by  the 
plaintiff  in  error  in  good  faith,  in  the  ordinary  cotir50 
of  business?,  wiuiout  any  knowledge  that  the  Bank 
had  ceased  to  redeem  its  bills ;  the  defendant,  there- 
fore, must  bo  deemed  to  have  taken  them  in  payment, 
and  if  so,  it  will  be  considered  as  payment-^11  Johns. 
Rep,  409—15  Johns.  Rep,  241— -7  Mass,  280. 

Banknotes  stand  upon  a  different  footing  from  the 
notes  of  individuals  turned-  over  by  a  debtor  in  pay* 
ment — ^they  are  treated  and  considered  in  the  ordina* 
ry  course  and  transaction  of  business,  as  money— ^ 
they  pass  by  will,  as  money  or  cash — 1  Burr.  457—* 
3  Term  Rep.  ^54.  A  promissory  note,  payable  in  y 
bank  bills  is  a  negotiable  note,  within  the  statute, 
which  it  would  not  be,  unless  bank  bills  were  treated 
as  money. — 9  Jolms.  Rep,  120 — 19  Johns,  Rep,  144—* 
5  Cowen,  186.  * 

Bank  bills  are  considered  a  legal  tender,  tmless  spe^ 
cie  is  expressly  demanded — solely  upon  the  reason j 
that  in  conformity  with  common  usage,  they  afe  re- 
garded as  cash — 3  Starhies  Ev,  1390,  note  y, 

Where  a  loss  must  fall  on  one  or  the  other  of  two 
innocent  parties,  the  defendant  is  to  be  prefen'ed. — ^ 
Doug,  655 — 1  Bos,  S^  Pul.  260 — 1  Mass,  66. 

There  should  have  been  an  offer  to  return  the  notes^ 
end  the  Judge  ought  so  to  have  charged.-^jifa.  Rqp. 
299—1  Stewart,  354. 

By  Mr.  Chief-Justice  Saffold  : 

Murrell  brought  his  action  before  a  Justice,  t6  re- 
cover forty  dollars  of  Lowry,  and  obtained  judgment 
accordingly.  Lowry  appealed  to  the  Circuit  Court, 
where  a  trial  was  had  on  the  issues  of  non-assumpsit* 
and  payment. 
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Supreme  Court  of  New  York  distinguishes  the  ef- 
fect of  payments  in  genuine,  from  payments  in  spu- 
rious bank  notes :  they  remark,  that  though  the  payee 
does  not  assume  upon  himself  the  risque  of  forgery, , 
yet  if  the  bill  be  genuine,  and  the  bank  fail,  the  par- 
ties being  equally  ignorant  of  the  fact,  the  payment 
i^  available.  In  a  late  case,  the  same  Court  remarks, 
in  referenee  to  payment  in  promissory  notes,  that  the 
question  is  the  same,  whether  the  note  be  given  for 
It  precedent  or  cotemporary  debt,  or  whether  it  be  the 
note  of  the  party,  or  of  a  third  person;  *  that  in  each 
case  it  is,  whether  it  was  agreed  to  be  received  05  jwy- 

^^^^'^^^ment,—{P(yrteT  vs.  Talcott  and  Bowers.^)  Again,  they 
$ay — the  acceptance  of  the  note  of  a  third  person,  on 
the  sale  of  a  chattel  for  the  consideration  money,  is 

» 3  Cow.  3rd,  payment.^ 

lis!  note!  ^!^    The  case  before  us  is  conceived  to  involve  a  prin- 
I  ciple  essentially  different.     Bank  notes  usually  pass 
*  as  current  money,  implying  no  warranty  of  sohenq/ 
on  the  part  of  the  payer.     From  the  nature  of  the 
subject,  and  the  usage  of  commerce,  a  payment  so 
made,  is  a  full  indication  of  final  settlement ;  much 
stronger  than  the  passing  a  promissory  note,  bond,  or 
bill  of  exchange,  which  custom  has  not  sanctioned 
the  use  of,  as  money.     Good  faith  is  equally  de- 
manded in  either  case ;  so  that  for  fraud  or  misrepre- 
•*•'  sentation  respecting  the  quality  of  either  kind  of  pa- 
per, as  well  as  any  other  article,  or  for  a  false  war- 
'  ranty  respecting  it,  doubtless  the  person  paying  or 
passing  it,  would  be  legally  rer^ponsible. 

The  idea  may  be  plausible,  that  if  a  debtor  has 
passed  a  currency  in  payment  of  his  debt,  which 
was  believed  at  the  time  to  have  been  equivalent  to 
cash,  but  which  in  fact  was  worth  nothing,  or  only 
balfThe  nominal  sum,  the  debt,  in  legal  contempla* 
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tjoa,  should  remain  unextinguished:     Siidh  is  jkI- 
lotted  to  be  the  law  EUid  justice  of  the  case,  if  the 
paper  be  spurious,   because  of  thc3  implied  warranty 
of  genuineness  or  title  ;  but  according'  to  legal  anatlo- 
gy,  and  the  nature  of  commerce,  it  is  impracticable 
to  carry  the  principle  farther.     If  an  article  of  pro- 
perty be  sold  in  good  faith,  without  warranty,  appa- 
rently of  great  value,  when  in  fact  it  was  of  little  or 
none,  the  vendee  is  without  remedy ;  if  in  the  saon^ 
contract,  and  in  the  same  good  faith,  lank  notes  be  ta* 
ken  in  payment,  and  the  result  should  afterwards  b^ 
found  so  far  difTerent,  that  the  property  prove  sound, 
.bat  the  notes  unavailable  from  the  failure  of  the  bank, 
-the  loss  must,  in  like  manner  Tdc  borne  by  the  vendor. 
The  principle  must  be  the  samo  where  the  payment 
has  been  made  of  a  pre-existing  debt     Bank  notes 
are  usually  in  rapid  circulation  as  cash,  and  are  apt 
to  pass  through  many  innocent  hands  alter  the  bank 
has  stopped  payment,  and  before  notice  thereof  has 
reached  the  place ;  after  which,  nothing  could  bo 
more  embarrassing  to  commerce,   than  to  upset  all 
such  transactions;  nor  would  there  be  any  justice  in 
the  principle :  it  would  carry  the  responsibility  back 
to  the  holder  who  first  passed  the  note  after  the  mo- 
ment of  failure,  when  several  subsequent  holders  may 
have  passed  it  in  like  manner,   and  without  loss  to 
themselves. 

Jn  the  present  case,  the  objection  to  the  opinion  of 
the  circuit  court,  goes  farther.  The  notes  appear  to  have 
only  depreciated  about  fifty  per  cent:  there  appeurs  to 
have  been  no  offer  to  return  thorn— tio  diligence  at- 
tempted to  collect  or  receive  the  money  of  the  Bank  ; 
yet  the  party  thus  making  payment,  was  held  respon- 
^ble  for  the  full  value  of  the  notes,  when  at  least  they 
ftppear  to  have  been  available  to  the  amount  of  about 
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half  their  nominal  value.  Bat^  independent  of  thift 
latter  objection,  there  is  error  in  the  record,  for  which, 
the  judgment  must  be  reversed,  and  tho  cause  re* 
manded. 


RANDOLPH  venm  COOK  &  £LUd«  ' 

A  suit  cannot  be  legally  commenced  upon  a  promissory  note,  on  the  samt  dty 

on  which  it  becomes  du«. 
That,  suit  is  bi-ought  on  a  cause  of  action,  before  the  satae  is  pa8tdiie,it%viiL 

able  in  error,  even  afWr  appeasance  and  judgfnent  by  fii2  dkiL 

Assumpsit  on  a  promissory  note.  The  defendants  in 
error  sued  out  a  capias  ad  respondendum,  from  the 
County  Court  of  Tuskaloosa,  against  Randolph,  on 
the  day  the  note  became  due.  At  the  appearance 
term,  the  plaintiff  in  error  entered  a  formal  appear- 
ance hy  attorney,  and  at  the  succeeding  term,  judg- 
ment by  default,  for  want  of  a  plea,  was  rendered  a- 
gainst  him. 

The  plaintiff  prosecuted  his  writ  of  error  to  this 
Court,  and  the  question  raised,  was,  whether  the  ob- 
jection was  available  in  error,  after  appearance  and 
plea. 

Stewart,  for  Plaintiff  in  error — said,  that  in  this 
case  suit  was  brought  on  the  note  before  it  was  due. 
It  was  made  payable  "  one  day  afler  date."  It  was 
dated  on  the  fifth  day  of  the  month,  and  on  the  sixth, 
suit  was  brought.  The  party  was  entitled  to  tho 
whole  of  the  sixth  day  to  make  payment.-~3  Star- 
kie's  St.  1?99— 8  Mass.  Rep.  453.  It  has  been  de- 
cided, that  where  a  note  was  payable  in  sixty  days» 
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the  whole  sixty  days,  the  day  of  the  date  excluded^ 
must  expire  before  suit  can  be  brought---l  Pickering^ 
494—15  Mass.  193.  The  debtor  has  the  whole  of 
the  day  on  which  the  note  becomes  due,  to  pay  in : 
the  law  will  not  notice  fractions  of  days.  A  day  id 
a  point,  indivisible  in  law;  and  it  must  expire  bdbie 
suit  can  be  brought, 

Ellis,  contra — Said,  he  would  waive  the  matter 
discussed  by  the  counsel  of  the  plaintiff  in  error,  and 
put  this  case  on  a  different  footing.  The  writ  ws« 
issued  on  the  6th  of  June.  It  was  executed  on  the 
same  day.  At  June  term,  the  defendant  appeared, 
but  filed  no  plea.  At  the  same  time  also,  the  plain*^ 
tilfe  fileci  his  declaration.  The  note  was  then  due.  If 
the  defendant  intended  to  object  to  the  premature  is- 
suance of  the  writ,  then  was  the  time  ;  but  he  did 
not  object,  either  by  craving  oyerof  the  writ,  and  plead- 
ing in  abatement,  or  in  any  other  manner.  How  does 
the  counsel  get  at  the  writ.  It  is  mere  process,  to 
bring  the  party  into  Court ;  and  no  part  of  the  re^ 
cord ;  neither  has  it  been  brought  before  the  Court 
by  craving  oyer. — See  Aik.  Dig,  278.  At  the  suc- 
ceeding term  of  the  Court  below,  judgment  by  nil  di" 
dt,  was  given  s^ainst  th.e  defendant,  who  is  now  plain- 
tiff in  error.  Having  appeared  at  the  first  term,  and 
having  altogether  failed  to  plead,  it  was  a  waiver  of  the 
objection  now  brought  forward. 

It  will  be  seen,  by  reference  to  the  Almanac,  that 
the  June  term  of  the  Court  commenced  on  the  11th 
of  June.  The  note  was  then  due.  The  objection 
here  made  could  have  been  taken  advantage  of  by 
.  plea  in  abatement,  which  defeats  the  action  for  the 
time,  but  does  not  bar  it  finally.  And  here  there  is 
no  pretence  that  the  action  should  be  finally  barred. 
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See  Nahors  vs.  Naboi^s,  page  162  of  this  volume :  &!-• 
60,  Miner's  RejJ.  92,  100,  102,  274,  and  8d  Peters' 

Uep.  459. 

By  Mr.  Chief  Justice  Saffold  : 

The  action  was  assumpsit,  brought  by  the  defend- 
ants in  error,  on  a  promissory  note  drawn  in  their  fa- 
vor by  Randolph.  The  note  bears  date  on  the  6th 
June.  1832;  is  payable  one  day  after  date,  and  the 
writ  was  issued  and  served  on  the  6th  of  the  same 
month.  The  declaration  contains  one  count  only, 
which  is  on  the  note  in  the  usual  form,  and  is  cap- 
tioned as  of  June  Term  of  the'  County  Court,  1832, 
this  bcin^  the  return  term.  At  the  same  term,  T^  J. 
Abbott,  Esq.  an  attoi'uey  of  this  Court,  entered  a  for- 
mal appearance  for  the  defendant,  on  the  Appearance 
book,  in  the  manner  prescribed  by  the  rule  of  Court 
for  entering  appearances  of  record  ;  but  no  plea  ap- 
pears to  have  been  filed.  At  the  succeeding  Decem- 
ber term,  the  record  stales,  that  the  parties  came,  by 
their  attorneys;  and  for  want  of  a  plea,  judgment  was 
rendered  bv  default;  to  reverse  which  the  defendant 
below,  prosecutes  this  writ  cf  error. 

He  assigns,  as  ground  of  error,  that  no  cause  of  ac* 
tion  is  shewn  in  the  plaintiff's  declaration,  in  as  much 
Gs  the  note  declared  on  was  not  past  due  when  the 
action  v/as  broufrht. 

The  plaintiff  in  error  insists  that  he  had  the  whole 
of  the  6th  of  June  to  pay  the  note,  and  that  no  ac- 
tion could  le^allv  be  bronorht  till  the  7th,  fractions  of 
days  not  being  recognised  by  the  law.  This  posi- 
tion  is  not  contested  by  the  counsel  for  the  defendant 
in  error;  therefore,  it  is  unnecessary  to  examine  it. 
But  admitting  the  principle,  that  the  suit  was  yt^ 
maturely  brought,  it  is  insisted  that  advantage  could 
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only  have  been  taken  of  it,  6n,  or  previous  to  the  tri- 
al below,  and  that  the  objection  has  been  waived. — 
This  is  the  only  question  necessary  to  be  considered. 
A  rule,  which  appears  to  be  well  sustained  by  nu- 
merous authorities,  and  salutary  in  principle,  is,  that 
matter  merely  abateable,  where  the  defendant  has  had 
legal  notice  of  the  process,^  must  be  taken  advantage 
of  by  plea ;  else  the  objection  is  considered  to  have 
been 'waived.     This,   I  understand  to  be  the  rule 
which  has  uniformly  prevailed  in  this  Court,  and  that 
it  holds  equally,  whether  the  abateable  matter  be  ap- 
parent  on  the  writ,  or  arise  from  extrinsic  circumstan- 
ces.    If  there  be  a  misnomer  of  plaintiff,  or  defendant, 
the  process  having  been  duly  served  on  the  true  de- 
fendant, and  a  good  declaration  filed,   for  a  cause  of 
action  corresponding  w^ith  that  indicated  by  the  writ, 
the  exception  can  only  be  taken  by  plea,  within  the 
time  allowed  for  pleading.     An  objection  to  the  ser- 
vice of  the  wTit,  whether  it  relate  to  the  officer  mak- 
ing it,  or  the  time  or  manner  of  execution,  has  uni- 
formly been  considered  to  be  waived  by  the  regular 
appearance  of  the  defendant,   and  suffering  a  judg- 
ment by  nil  dicit,  or  by  pleading  to  the  merits  of  the 
action.     Even  a  judgment  by  default,  where  there 
has  been  due  service  of  the  writ,  and  there  is  no  er- 
ror apparent  on  the  record,  is  an  admission  of  the 
cause  of  action  as  alleged  in  the  declaration.     The 
premature  commencement  of  thig  suit,  is  the  only  ob- 
jection to  it.     After  having  been  regularly  served 
with  the  writ,  the  defendant,  by  his  attorney,  enter- 
ed his  formal  appearance  at  the  return  term,  and  at 
the  trial  term,  suffered  judgment  by  default.     I  have 
no  hesitation  in  saying,  that  in  cases  where  the  record 
does  not  disclose  the  fact  that  the  suit  has  been  pre- 
maturely commenced,  the  exception  is  allowable  on 
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motion  to  exclude  the  evidence :  in  such  cases  this 
would  be  the  only  means  of  defence. 

But  in  a  case  like  the  present,  is  the  objection 
available  in  error,  when  not  earlier  claimed.     I  will 
notice  some  authorities  applicable  to  the  principle.  In 
Wood  vs.  NewtoUj*  the  action  was  indebitatus  assump- 
sit, for  the  use  and  occupation  of  land.     The  defend- 
ant pleaded  a  tender  on  a  particular  day.    The  plain- 
tiff replied,  that  the  day  of  the  tender  was  after  the  su- 
ing out  of  his  latitat.     The  defendant  rejoined,  that 
the  latitat  was  sued  out  before  the  cause  of  action 
accrued,  as,  anterior  to  its  date,  he  had  never  assum- 
ed to  pay,  &c.     To  this  the  plaintiff  filed  a  general 
demurrer.     The  Court  sustained  the  rejoinder,  hold- 
ing that  the  issuance  of  the  latitat  was  the  commence- 
ment of  the  suit ;  and  that  as  the  demurret  admitted 
this  to  have  been  anterior  to  the  cause  of  action,  no 
recovery  could  be  had  thereon.     This  principle  is 
quite  clear :  for  there,  though  the  declaration  did  not 
shew  the  objection,  it  fully  appeared  from  the  replica- 
tion, rejoinder,  and  demurrer,  the  regular- pleadings 
in  the  cause,  that  no  right  of  action  existed  at  the  in- 
stitution of  the  suit;  and  as  the  objection  did  not  ap- 
pear in  the  declaration,  or  the  latitat,  there  was  no 
waiver  of  it  by  pleading  to  the  merits. 
icamcs,69.      j^^  Lo7vnj  VS.  LawTciice*  the  suit  was  on  a  bill  of 
exchange,  presented^  for  acceptance  on  the  1st  Octo- 
ber, 1801,  and  refused,  of  which  notice  was  given  to 
the  defendant,  who,  oh  the  11th  October,  promised 
payment.     The   declaration   was  captioned  of  JvJy 
Term,  1801,  and  shewed  on  its  face,  that  the  cause  of 
action  did  not  arise  until  the  October  fcJlowing.     On 
special  demurrer  for  this  cause,  the  Court  held  the 
action  not  sustainable,  because  it  appeared  from  the 
decbrcition,  thnt  when  it  was  filed,  which,   by  law, 
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must  have  been  subsequent  to  the  institution  of  the 
suit,  he  had  no  cause  of  action. 

In  Cheatham  versus  ie;i7V  the  fact,  that  th^  suit, 'S John.  R. 4?,, 

which  was  for  a  libel,  had  been  prematurely  commenc-. 
ed,  also  fully  appeared  on  the  face  of  the  declaration  : 
for  this,  there  was  a  general  demurrer,  which  was  sus- 
tailzied.  In  both  these  latter  cases,  it  was  held  that 
the  suinof  ^ut  the  writ  was  the  commencement  of  the 
action ;  that  the  writ  must  precede  the  declaration^ 
and  if  it  appear  that  the  cause  of  action  had  not  ac-- 
crued  when  the  suit  was  commenced,  the  objection 
is  available  on  demurrer.  In  the  latter  case,  it  is 
said  to  be  equally  so,  in  arrest  of  judgment,  or  in  er*» 
ror.  The  Courts  also  use  the  general  expressioa, 
that  if  the  objection  appear  of  record,  it  is  available  by 
either  mode  of  exception. 

The  only  difficulty  I  have  felt  in  this  case  has  been, 
to  determine,  whether  the  appearance  of  the  defen- 
dant, and  the  judgment  by  default  did  not  cure,  or 
constitute  a  waiver  of  the  objection.  In  reference  to 
this  principle,  respectable  authority  has  maintain- 
ed, that  a  judgment  by  default  cures  only  such  de- 
fects in  the  declaration  as  would  have  been  aided  by 
a  general  demurrer^ — that  the  effect  of  a  demurrer  to  t  gouW«  r 
the  pleadings  is,  that  it  reaches  back  through  the*^-^^»*^- 
whole  record,  and  attaches  ultimately  upon  the  first 
substantial  defect  in  \hQ  pleadings,  on  which  ever  side 
it  may  have  occurred."  It  is  also  said  that  the  objec-«w.c.&,jcc.3ft 
tion,  "  that  the  right  of  action  had  not  accrued  at  the 
commencement  of  the  suit,  may  be  pleaded  in  abate- 
ment ;  as  whore  an  action  on  a  contract  is  commen- 
ced bsforo  thetim?  appointed  for  the  performace;"  but 
that  this  plea  is  seldom  necessary ;  because,  if  the  de- 
fect appear  upon  the  face  of  the  declaration,  it  is  fa- 
tal on  demurrer ;  and  if  not  it  may  generally  be  ta-^ 
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•GouWb  n.  c.  ten  advantage  of  on  the  trial/   The  remarks  of  Judge 

5»  h.  137,  *&.  Qq^i^  (Jq  nQt  fully,  embrace  the  particular  point  un- 
der consideration ;  where,  the  defect  jioes  not  appear 
in  the  (declaration  without  reference  to  the  capias  ad 
respondendum,  but  appears  from  the  latter  ;  and  where 
there  is  no  plea  to  the  merits,  nor  any  exception  ta- 
ken in  the  Court  below.  It  is  clear,  Jiowever,  that 
the  issuance  of  the  capias,  with  us,  is  the  commence- 
ment of  the  suit.  From  the  other  authorities  to  which  I 
have  referred,  it  appears,  that  if  the  defect  appear  from 
the  pleadings,  and  has  not  been  waived  by  the  defend- 
ant's plea,  it  is  available  in  error ;  nor  do  those  cases 
limit  thQ  inspection  of  the  revising  tribunal  to  the 
pleadings  in  their  technical  acceptation,  but  seem  to 
consider  the  objection  fatal,  if  it  appear  in  any  part 
of  the  record,  and  to  regard  the  process  by  which 
the  suit  is  commenced  as  matter  of  record,  for  ascer- 
taining the  time. 

Several  other  early  English  cases  are  to  the  same 

k  0oog.  61.  effect.  In  Ward  vs.  Honeyrvood,^  it  appeared  from 
the  plaint  that  suit  was  commenced  before  the  matu- 
rity of  the  note,  which  was  the  cause  of  action.  The 
Court  of  Kings  Bench,  held,  that  the  plaint  was  to 
be  considered  as  the  original  and  commencement  of 
the  action,  and  the  defect  thus  appearing  of  recordj 
the  exception  was  available  in  error.  There  are  va- 
,  Tx  rious  other  decisions  to  the  same  effect.*     Hence  I 

214,  E— 2  id.  conclude,  that  the  judgment  must  be  reversed. 


£,a 


By  Mr.  Justice  Thornton  : 

This  was  an  action  brought  upon  a  promissory  note, 
which,  by  the  declaration  appears  to  have  been  made 
payable  to  the  plaintiffs,  one  day  after  its  date ;  and 
the  writ  bears  date  on  the  dav  after  the  date  of  the 
said  note — before,  as  is  conceded,  the  same  was  past 


JUNE  TERM,  laSS.  .  ^99 


RANDOLPH  VS.    COOK   &    ELLIS. 


due.  At  the  return  term  of  this  writ,  the  defeiKlant, 
by  his  attorney,  entered  his  appearance ;  but  failing 
to  plead,  at  the  trial  term,  a  jud^ent  by  default  fi- 
nal, or,  more  properly,  of  nil  dicit,  was  taken  against 
him.  The  case  is  brought  up  by  writ  of  error,  and 
the  -assignment  presents  the  question,  whether  the  fact 
of  the  writ  being  issued  before  the  cause  of  action  had 
accrued,  is,  under  the  circum.stances,  available  in 
error.  It  is  an  axiom  of  the  Common  Law,  that  no 
action  can  be  commenced  against  a  party,  before  any 
cause  for  such  action  exists.  That  the  action  com- 
mences with  the  capias  writ,  in  this  country,  is  equal- 
ly incontrovertible ;  as  also,  that  this  capias  is  a  part 
of  the  record  of  the  suit.  Hence  the  validity  of  a 
tender,  when  pleaded,  is  tested  by  the  fact  of  its  being 
made  anterior,  or  not  to  the  im  pet  ration  of  the  writ, 
the  test  of  which  by  our  statute,  is  not  of  the  prece- 
ding term,  but  the  true  date  of  its  actual  signature  by 
the  clerk.  So  the  statute  of  limitations,  and  sets-off, 
when  plead  in  bar,  are  available  or  not,  according  as 
it  may  appear  from  the  test  of  the  writ,  that  the  time 
had  elapsed,  or  the  set-off  had  been  acquired,  subse- 
quent, or  prior  to  that  period  of  time.  The  ground 
assumed  here,  however,  in  support  of  the  judgment 
below,  is,  as  I  apprehend  it,  that  the  commencement'  • 
of  the  action  before  its  cause  had  accrued,  is  such  a 
defect  as  can  be  reached  only  by  plea  in  abatement, 
and  that,  after  appearance,  if  not  objected  to  within 
the  time  prescribed  for  the  taking  advantage  gf  abate- 
able  matter,  the  benefit  of  the  defect  is  lost. 

It  is  apparent  to  my  mind,  that  this  is  not  one  of 
those  irregularities,  which  an  appearance  of  the  party 
merely,  will  cure.  So  far  as  the  writ  merely  operates 
as  a  summons  to  appear  at  its  return,  the  appearance 
being  entered,  its  object  is  accomplished ;  and  if  to 
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bring  the  party  into  Courf,  were  all  that  it  is  the  of- 
fice of  a  writ  to  do,  then  after  appearance,  it  would  be 
wholly  immaterial  whether  there  were  any  writ  at 
all,  or  not ;  or  what  defects  there  might  be  in  it. 
But  this  is  not  the  sole  office  of  our  original  writ  of 
capias,  and  hence  we  see  that  a  distinction  obtains, 
as  to  defences  proper  to  the  form  of  the  writ,  and  to 
the  action  of  the  writ ;  the  former  of  which  must  be 
taken  advantage  of  within  a  limited  period,  by  plea,  or 
are  considered  as  waived ;  while  the  latter,  though 
available  in  that  mode,  are  now  rarely  so  reached, 
because  they  are  good  on  demurrer,  or  on  motion,  as 
in  case  of  a  non-suit  at  the  trial,  &c.*  Some  perplexi- 

*  1  Chit  Plfia  .  JL       X 

last  Am.ed»n',ty  has  been  introduced  into  this  head  of  our  law,  by 
G?uid^8Piead.  ^v®^^^^?  to  the  English  authorities,  without  bearing 
»70.  a89, 27,  in  mind,  that  as  a  general  rule,  the  filing  of  the  de- 
claration in  that  country  is  the  commencement  of  the 
action,  and  not  the  issuing  of  the  writ.  When,  how- 
ever, even  there,  the  writ  precedes  the  declaration, 
and  is  the  foundation  and  commencement  of  the  suit, 
it  is  held  fatal  in  error,  even  after  verdict,  to  issue  it 
before  the  cause  of  action  existed.  For  the  English 
doctrine  on  this  head,  see  Doug.  61,  62;  1  Wils.  147; 
Bac.  PI  5.51;  1  Strange,  21,  &c. 

In  Dunlap's  Practice,  vol  1,  page  120,  which  is 
an  American  work,  the  doctrine  as  declared  from  A- 
merican  decisions,  is  thus  laid  down :  "  The  issuing 
•of  the  capias  is  the  commencement  of  the  action,  and 
the  plaintiff,  in  order  to  maintain  his  suit,  must  have 
a  cause  of  action  at  the  time  of  issuing  it :  and  if  it 
appear  on  the  face  of  the  proceedings,  to  have  been  pre- 
maturely brought,  it  will  be  fatal  on  demurrer,  or  in 
arrest  of  judgment,  or  on  writ  of  error.''  I  feel  as- 
sured that  this  is  the  doctrine  of  the  Common  Law^ 
and  it  must  be  remembered,  that  our  statute  of  Jeo^ 
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Jail  ^nd  amendments,  do  not  reach  substantial  defects 
of  this  character.  The  broadest  of  them,,  only  pro- aAik.  Dig  JW6. 
tects,  after  verdict  or  judgment,  against  all  defects  on 
the  face  of  the  pleadings,  not  previously  objected  to ; 
provided  the  declaration  contains  a  substantial  cause 
of  action,  and  a  material  issue- has  been  tried  thereon. 

« 

This  statute  cannot  affect  the  case;  for,  in  the  first 
place,  this  defect  is  not  in  the  pleadings,  but  in  the 
writ,  which  is  no  part  of  them  ;  and  besides,  there 
has  been  no  issue  tried,  but  only  a  judgment  by  nit 
dicit. 

It  was  ufged  in  argument,  by  the  counsel  of  the 
defendants  in  error,  that  as  the  party  entered  his  ap- 
pearace  regularly,  at  the  return  term  of  the  capias^ 
and  did  not,  afterwards,  either  by  plea,  or  otherwise,  ob- 
ject to  the  defect,  he  must  now  be  held  either  to  have 
voluntarily  waived  it ;  or  if  not,  that  his  failure  to  use 
diligence  in  reaching  it,  must  be  visited  by  a  denial  of 
ulterior  redress.  The  application  of  either  of  those 
principles  to  this  case,  would,  as  it  seems  to  me,  be 
entirely  arbitrary ;  and  if  adopted,  ought  not  only  to 
extend  to  a  case  of  failure  to  ptead,  or  otherwise  to 
raise  the  objection  after  appearance  entered,  but  even 
to  a  case,  where,  after  service  of  the  process,  no  ap- 
pearance is  made ;  for  the  default  is  more  inveterate 
in  the  latter  instance,  than  in  the  former.  So,  they 
should  be  applied  where,  after  service,  with,  or  with* 
out  an  appearance,  the  record  exhibits  a  case  of  a  writ 
in  debt,  and  a  declaration  in  trespass ;  for  here,  too» 
the  party  might  have  appeared,  or,  after  appearance, 
might  have  defeated  the  action  in  the  Court  below.  I 
conclude,  that  however  much  force  I  might  be  inclin- 
ed to  allow  to  a  plea  to  the  merits,  as  constituting  a 
waiver  of  this  defect,  I  am  clearly  of  opinion,  that  an 
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appearance  alone,  without  more,  should  not  depriye 
the  party  of  his  relief  by  writ  of  error. 
Let  the  judgment  be  reversed. 
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The  Legislature  has  the  same  rigiit  to  authorise  the  erection  of  toll  bridgetl,  by 
act  iucoq>orating  a  company  for  tiiat  purpose,  wliich  it  has  vested  in  the 
County  Courts. 

Tho  keeper  of  a  ferry,  opnonte  a  town,  under  license  from  the  County  Court* 
keeps  it  subject  to  tlicjpublic  oonvenicncc;  and  the  erection  of  a  toll  bridge 
near  such  ferry,  by  a  Company,  under  charter  from  the  Legislature,  ismota 
violation  of  the  vcfttcd  rights  of  such  ferry  owner. 

The  principle,  tJiat  private  property  can  not  be  subjected  to  public  use,  with' 
out  adequate  compensation,  docs  not  apply  to  alleged  losses,  sustained  by 
the  owner  of  a  fMTV,  (over  a  public  water  course,  opposite  a  town,  and  who 
holds  the  same  under  grant  frotrfthe  County  Court)  by  reason  of  the  erection 
near  it  of  a  toil  bridge,  under  a  cliartcr,  granted  by  the  Legislature. 

Tlie  Legislature,  in  an  act  incorporating  a  Bridge  Company,  having  provided  a 
mode  for  assessing  the  damages  which  might  be  sustained  by  the  owner  of 
any  land,  selected  as  a  scite  and  as  a  road  to  and  from  said  bridge— tuch 
mode  is  conclusive,  and  the  proprietor  of  land,  so  api>ropriatcd,  naust  resort 
to  the  means  pointed  out  by  the  statute,  for  compensation.  • 

This  cause  was  brought  into  the  Supreme  Court., 
by  writ  of  error  from  the  Circuit  Court  of  Tuskaloo- 
sa,  on  the  final  decree  of  a  chancellor,  dissolving  an 
injunction.  The  complainant  filed  his  bill,  praying 
an  injunction  against  the  erection  of  a  toll  bridge. 
He  claimed,  to  be  the  proprietor  of  a  ferry  over  the 
Black  Warrior  river,  opposite  the  town  of  Tuskaloosa ; 
which  he  held  under  a  license  from  the  County 
Court.  The  bill  charged,  that  the  defendants,  by 
virtue  of  a  charter  granted  by  the  Legislature,  were 
proceeding  to  erect  a  toll  bridge  over  the  same-  stream, 
and  within  a  short  distance  of  the  complainant's  fer- 
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ry — that  said  bridge,  if  built,  woulc^  proye  of  great 
injury  to  him,  and  eventually  destroy  his  ferry — that 
he  was  the  owner  of  lands  on-  one  side  of  the  river, 
where  the  defendants  were  about  to  locate  one  of  the 
abutments  of  the  bridge,  and  a  road  leading  there- 
from. He  insisted,  that  the  passage  of  the  charter, 
by  the  Legislature,  was  a  violation  of  his  vested 
rights,  and  prayed  an  injunction  to  restrain  the  com- 
pany from  proceeding. 

Peck,  for  Plaintiff,  said — A  ferry  is  a  franchise, 
and  lies  only  in  grant;  and  as  such,  it  is  a  contract, 
within  the  meaning  of  the  constitution. — See  6  Crunch, 
case  of  Fletcher  arid  Peck.  The  parties  to  this  con- 
tract are,  the  State  and  Dyer.  The  consideration  on 
the  part  of  the  State,  is  comprised  in  the  privileges 
granted,  with  all  such  as  are  incident  thereto ;  and  on 
the  part  of  Dyer,  the  undertaking  to  keep  up  the 
ferry,  and  in  a  proper  state  of  repair,  for  public  con- 
venience. The  State  could  have  no  right  to  make  a 
grant  to  another,  afterwards,  inconsistent  with  the 
grant  of  the  ferry  ;  and  that  the  bridge  privilege  does 
destroy  the  ferry,  there  can  be  no  doubt.  ; 

Was  the  grant  of  the  ferry  made  on  condition  ? 
And  if  so,  was  the  subsequent  grant  within  the  con- 
dition ?  In  regard  to  the  condition,  see  Atkin^s  Di* 
gest,  363.  Where  there  is  a  town,  other  ferries  may 
be  granted  subsequent  to  the*  first  grant ;  but  that 
does  not  amount  to  a  permission  to  grant  the  privi- 
lege of  a  bridge  in  the  immediate  vicinity,  and  thus 
destroy  the  first  grant.  Suppose  this  Bridge  Compa- 
ny to  be  the  first  granjee :  could  the  Legislature,  in, 
good  faith,  after  the  organization  of  the  company,  and 
after  they  had  expended  their  thirty  thousand  dol- 
lars, grant  a  free  bridge,  so  as  to  take  away  all  the 
profits  from  them  ? 
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This  act,  granting  the  privilege  of  erecting*  a  bridge  j 
to  a  company,  after  the  grant  of  the  ferry  to  Dyer,  is 
void,  under  the  10th  section  of  the  Constitution,  which 
forbids  a  State  from  passing  any  law,  impairing  the 
obligation  of  contracts.  Any  act  by  which  the 
contract  is  made  worse,  or  of  less  value,  is  in  viola- 
tion of  this  part  of  the  constitution.  The  State  then» 
it  is  clear,  is  bou^id  to  protect  the  complainant  in  the 
privileges  granted  to  him,  and  to  do  no  act  that  will 
lessen  the  value  of  those  privileges.  The  right  of  the 
Bridge  Company  to  their  grant,  being  incompatible 
^vith  the  grant  to  Dyer,  Cannot  therefore  be  sustained. 
3  Story's  Com.  243,  350. 

This  act  is  also  in  violation  of  another  provision  in 
the  Constitution,  namely,  that  private  property  shall 
not  be  taken  for  public  uses,  without  making  compen- 
sation therefor.  The  northern  abutment  of  this  bridge 
is  on  the  complainant's  land ;  and  yet  there  is  no  pro- 
vision in  this  act  for  making  compensation  for  this 
injury  to  private  property.  The  act,  in  this  respect, 
is  against  the  very  letter  of  the  Constitution. 

If  the  Bridge  Company  may  thus  infringe  on  the 
rights  of  the  complainant,  he  is  left  without  remedy. 
This  bridge  is  private  property.  The  Legislature 
have  no  right  to  condemn  the  property^of  one  citizen j 
for  the  benefit  of  another :  and  if  this  property  should 
be  considered  as  quasi  public,  there  is  still  Ho  provi- 
sion in  the  act  for  making  compensation. 
.  This  bridge  cannot  stand  on  air.  It  must,  if  built,  be 
l^aced  on  some  body^s  land.  Can  this  be  legally  done 
until  the  land  is  condemned  ?  And  here  there  is  no 
provision  for  that  purpose.  The  road  to  and  from  the 
bridge  is  to  be  a  public  road.  For  that,  there  is  a  pro- 
vision. As  to  the  roa4,  the  fee  remains  in  the  owner 
«till.     The  title  of  the  land  is  nut  condemned — only 
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the  use.  The  road  may  be  discontinued,  but  the 
bridge  being  private  property,  is  vested  in  the  com- 
pany— and  if  the  complainant's  property  may  be  thus 
taken  away,  it  is  taken  away  forever.  The  only  in- 
terest the  public  has  in  this  bridge  is  the  right  of  pass- 
,  ing  over  it.  How  is  that  privilege  secured  ?  It  is 
not  secured  at  all.  The  company  may  keep  it  open 
to-day,  and  close  it  to-morrow.  They  are  not  bound 
as  in  case  of  a  ferry.  They  may  nail  it  up  at  both 
ends  :  still  the  appropriation  of  the  land  is  final. 

This  being  a  private  act,  it  must  be  construed  strict- 
ly, where  it  come6  in  conflict  with  the  rights  of  a  ci- 
tizen. The  company  can  take  nothing  by  intend- 
ment. As  to  taking  private  property,  they  cannot 
do  it  without  condemning  it,  and  they  cannot  con- 
demn it  if  the  Legislature  has  not  given  them  the 
power. — 2  Kenty  284,  '5,  '6.  Where  the  Legislature 
attempt  to  take  private  property  for  public  use,  the 
condemning  power  giving  compensation,  must  be  em- 
braced in  the  act.  The  provision  must  be  made  at 
the  same  time  that  jurisdiction  is  assumed.  If  the 
,  Legislature  take  private  property,  not  for  public  use, 
but  take  from  A  and  give  to  B,  they  do  what  they 
have  no  authority  to  do. 

This  is  not  a  public  use.  Those  who  pass,  pay 
for  it.  The  interest  is  in  a  private  company. — 2 
Bay^s  Rep.  68. 

Crabb,  contra. — If  the  complainant  has  suffered  / 
any  injury,  his  remedy  is  at  law ;  and  a  CJourt  of' 
Chancery  has  no  right  to  take  jurisdiction  of  the  case. 
Aikin's  Dig.  364 ;  and  to  shew  that  an  ample  reme- 
dy is  farnished  at  law,  see  Aikin'S  Dig.  357.  Inde- 
pendent of  this,  if  an  injury  has  been  done — ^if  a  nui- 
sance has  been  set  up^  the  party  has  his  action  on 
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the  case.  Chancery  will  not  take  jurisdiction  of 
wrongs  in  the  nature  of  trespass. 

But,  I  contend  that  no  injury  has  been  done.  1 
admit  that  the  power  of  regulating  highways,  and  the 
like,  belongs  to  the  sovereignty  :  here,  to  the  Legis- 
lature, as  to  the  Crown  in  England ;  but  with  this 
1  difference,  that  the  Legislature  hold  their  power  un- 
der restriction ;  they  cannot  confer  a  franchise,  rais- 
ing a  private  property,  inconsistent  with  the:  public 
convenience.  If  they  grant  a  privilege  to  an  indivi- 
dual, it  must  be  with  the  restriction  as  to  public  con- 
venience. But  I  contend  that  the  grant  of  a  ferry  is 
a  mere  license,  not  a  franchise  or  contract.  The  Le- 
gislature could  not  carve  out  to  Dyer  or  any  one  else, 
a  larger  power  than  they  possessed  themselves ;  and 
they  possess  no  power  but  that  to  promote  the  conve- 
nience of  the  public.  If  a  license  to  keep  a  ferry,  be 
a  contract  at  all,  it  depends  on  the  public  conveni- 
ence continuing  to  require  it. 

The  counsel  spoke  of  the  restrictions  resting  on 
the  State  as  to  the  establishing  of  other  ferries  with- 
in a  certain  distance  of  a  ferry  already  granted.— 
There  is  no  such  restriction.  The  restrictions  in  the 
act,  are  on  the  County  Court — not  on  the  State  or 
the  Legislature.  The  restrictions  do  not  apply  in  a 
town— ^nor  to  the  establishment  of  a  bridge  after  a 
ferry  :  these  do  not  conflict.  But  these  restrictions 
are  imposed  on  the  County  Court,  because  the  Legis- 
lature did  not  choose  to  part  with  their  entire  power. 
The  State  may  still  establish  ferries  nearer  together— 
the  public  convenience  being  the  guide.  The  restric- 
tions on  the  County  Court  were  not  imposed  for  the 
benefit  of  the  person  to  whom  the  grant  w^as  to  be 
made,  but  for  the  benefit  of  the  public.  But,  as  to 
this  grant  to  the  Bridge  Company,  the  Legislature 
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have  granted  llie  power  thcmnclvcs.  f^'cc  li.e  crs^?  cf 
Hall\s,  Ragsdak,  in  Ibis  Court,  Juii?  tcnri,  l^li*). 
.  With  what  view  and  uaner::taiidi:''r  cVid  Dver  ac- 
cept  the  gTant  of  this  fcLTy  ?  Cc:';ainly.^»ila  a  viv3\v  to 
the  existinof  state  of  the  couiitrv,  and  v:\va  the  know- 
leJi^e  that  the  Lo;:>islatur(i,  v/ii.^u  tlio  shite  cf  the  ccwn- 
try  bho';!d  require  it,  ha:l  r.owrr  to  trrct  i»rhliies  cr 
astabhtsii  ciher  ferries. 

There  is  no  hnurv  here,  inco:i^i•  hMit  \^  ilh  iho  true 
undorshrndiiio- of  the  oririued  fj;:';i:a.  I M here  is  in- 
i'lrv,  it  is  incidental — the  Court  cnnnot  hiiow  there  is 
n\\y  injury  ;  there  may  ho  ciistoni  enci:'.^!i  ior  bclh. 
The  nrovision  of  the  Constitntion,  e..s  to  imirairin'r  the 
obhgation  of  contracts,  has  never  been  niKlorsiood  to 
extend  to  pohtical  rights  or  po\^-er:^  but  to  c:)nt[T.jis 
effectincr  property. — 1  Kent,  300.  If  the  Leidslatnre 
could  grant  away  its  pohtical  power,  in  the  manner 
contended  for,  thov  mi<:>:ht  establish  an  ai-istocracv. 
The  Legislature  cannot  control  pvddic  concerns,  (^r 
restrain  public  convenience  by  means  of  contraet.v 
Look  at  the  eflect !  Are  wc  to  be  coi; fined  to  the  bad 
roads  of  the  country,  to  save  harmless  some  old 
grant?  Are  rail  roads,  bridges,,  ar^l  other  inh^rnal  im- 
provements, to  be  thus  restrained?  It  is  impossibk* 
that  the  Legislature  should  have  ])ower  thus  by  con- 
tract to  restrain  the  improvemc^nts  of  society,  for 
whose  beneht  the  legislative  body  is  constituted  ? 

If  the  abutments  of  the  bridge  be  en  the  land  of 
Dyer,  he  can  have  hii^  remuneration  by  writ  of  ad 
quod  damnum.  It  cannot  be  neces><:iry,  tliat  the  aet 
granting  this  charter,  should  provide  for  the  ad  quod 
damnwn;  the  general  law  provides  for  it.— 1  NoU  l\ 
j\lcCo7'd,2S7. 


'  V  ■ 


By  Mr.  Justice  TIiTciieoc 

The  complainant  in  this  case/ ch.arge^s  tliat  he,  for 
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a  long  time  has  been^  and  now  is,  the  proprietor  of  a 
ferry  across  the  Black  Warrior  river,  opposite  the 
town  of  Tuskaloosa,  under  a  license  from  the  Connty 
Court  of  Tuskaloosa  County  ;  that  the  defendants  un- 
der, and  by  virtue  of  an  act  of  incorporation  granted 
by  the  Legislature  of  this  State,  are  about  to  erect  a 
toll  bridge  across  the  said  river  within  a  few  yards  of 
his  ferry,  which  if  completed  will  very  materially  in- 
jure, if  not  entirely  destroy  the  value  of  his  ferry.  He 
further  states,  that  he  is  the  proprietor  of  a  piece  of 
land  on  the  north  side  of  the  river,  upon  which  the  de- 
fendants  intend  to  place  one  of  the  abutments  of  the 
bridge,  land  through  which  they  intend  to  run  a  road 
leading  from  the  bridge,  out  to  the  main  public  road, 
leading  from  his  ferry  to  the  country.  He  contends 
that  this  act  of  the  Legislature  is  in  violation  of  his 
private  rights,  and  prays  an  injunction  against  the  de- 
fendants, prohibiting  the  erection  of  the  bridge. 

The  defendants  have  answered  the  bill,  and  have 
admitted  the  material  facts  as  therein  stated,  but  in- 
sist, by  way  of  demurrer  to  the  bill,  that  the  com- 
plainant has  not  made  out  a  case  for  the  interposition 
of  a  Court  of  Chancery.  The  injunction,  which  was 
granted  upon  the  filing  of  the  bill,  was,  on  hearing  of 
the  bill,  answer  and  demurrer,  dissolved,  and  the  bill 
dismissed ;  and  the  case  has  been  brought  to  this 
Court  for  revision. 

The  complainant  insists,  that  the  grant  to  him  of 
this  ferry,  is  a  contract  between  him  and  the  State, 
and  that  this  act  of  incorporation  is  unconstitutional 
and  void. 

I.  Because  it  operates  to  the  destruction  of  his 
grant. 

II.  Because  it  impairs  the  obligation  of  his  contract 
with  the  State  ;  and, 
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III.  Because  it  deprives  him  of  his  propert}%  with- 
oiit  due  process  of  law,  and  without  just  compensar 
lion. 

An  investigation  into  the  constitutionality  of  an  act 
of  a  co-ordinate  department  of  the  government,  is  al* 
ways  a  delicate,  if  not  a  painful  duty.  But,  when 
the  rights  of  individuals  are  concerned,  and  the  ques- 
tion is  distinctly  presented.  Courts  have  no  alterna- 
tive. Upon  the  faithful  discharge  of  their  duty,  de- 
pends the  "integrity  and  duration  of  the  govern- 
ment :"  and  if  the  Court,  in  the  investigation  of  this 
case,  had  found  the  positions  assumed  by  the  com- 
plainant, sustained  by  the  constitution  and  the  laws, 
they  would  not  hesitate  to  pronounce  the  act  com- 
plained of,  void* 

The  Court  has  not,  however,  in  the  view  which  it 
takes  of  the  complainant's  rights,  in  this  case,  found 
any  thing  in  the  law  complained  of,  which  authorizes 
its  interference. 

The  laying  off,  regulating,  and  keeping  in  repair, 
roads,  high-ways,  bridges  and  ferries,  for  the  public 
use  and  convenience  of  the  citizens,  is  an  exercise  of 
the  supreme  authority  of  the  State,  coeval  with  the 
institution  of  civil  society,  and  indispensable  to  the 
free  exercise  of  social  and  commercial  intercourse, 
and  as  soon  as  men  cease  to  roam  abroad  as  savages, 
and  lands  become  appropriated  to  private  Use,  the  re- 
servation for  pubtic  accommodation  of  a  sufficiency 
for  these  purposes,  is  necessarily  implied,  and  the 
mode  of  regulating  its  use,  is  necessarily  vested  in  the 
State.  It  is  a  part  of  the  eminent  domain,  and  as 
such  is  treated  by  all  writers  on  Public  Law.*  It  iSaVatioi,iib.i, 
upon  this  principle  that  roads  are  laid  out,  and  that  ^h-  so,  j  249, 
the  citizens  are  compelled  to  contribute  cither  |n  mo-iib.2,c»iap.)6. 
ney  or  labor  to  keep  ,them  in  repair*  tit.  8,  { i. 
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OviL'  ]j:\-:.:;-ilure,  in  tlie  exercL^e  of  this  autliority, 
lieivc  J>jic\';  iiju  to  ii-e  J;id.;e  ortUe  Count}- Court  and 
Cul.^;^.i;•i.■i(^.e^s  of  roai'o  iii  each  county  iu  this  State, 
the  povrer  to  lay  out  I'Ubiic  roads,  to  discontinue  and 
alter  the  klmjj,  wIica  ibund  useless,  so  as  to  make 
ihoin  mora  u:-^^i:i' — tO  C'^tablish  ferries,  by  granting 
;iice;i'^'os  to  iiidividuals  under  certainregulations  ;l  and 
to  ereot  fi'ee  briducs,  iiLucr  the  direction  of  the  over- 
S'jcr.-,  or  to  errant  licon>'(:^s  for  toll  bridges  to  individn- 
ds,  uiidjL*  c.  iiidn  ro^ulatious.  But  in  all  cases  where 
LTri(\>  and  toll  bridg'os  are  authorised,  the.  rights  of 
the  iiidi  vi.bials  to  whom  tlie  grants  are  made,  are  held 
subject  to  the  su])erior  and  paramount  rights  of  the 
cominuuity.  The  only  rjoht  secured  by  law  to  per- 
sons who  liave  liv^onses  to  keep  ferries,  is  that  "no 
ierrv  siudl  be  established  within  two  miles  of  another 
already  oj^ttildislied,''  and  in  case  of  toll  bridges  with- 
.  in  three  miles,  and  this  right  does  not  extend  to  ferries 
opposite  to  towns.  In  such  cases,  as  many  ferries 
may  be  ostablishod  as  the  Court  may  think  proper; 
and  iu  all  cases  bridoes  may  be  established  alonsr  side 
of  ferries,  ia  t!ie  discretion  of  the  Court;  so  fliat  in 
this  case,  the  ri'^^ht  of  the  complainant  was  andissub- 
i(jct  to  tlie  establishment  of  ferries,  and  the  erection 
i)f.a  brid-;e  oven  by  the  County  Court,  in  the  imme- 
diate ii(  ighborhocd  of  his  ferry.  If  the  County  Court 
.could  thjcu,  have  authorised  the  erection  of  this  bridge 
under  t '""e  general  road  laws,  it  is  not  perceived  that 
tho  Le'^'islature.  who  have.invested  the  County  Court 
with  tiiis  dii-.cretion,  are  prohibited  from  making  the 
grcir:t  directly. 

\iU  true,  that  the  grant  of  a  ferry  is  a  franchise. 
Tliere  rire  a  great  variety  of  franchises; — some  of 
them  tounded  on  valuable  considerations,  and  neces- 
har^v  rxr^irive  in  Ih^^i;  nature,  and  which  the  gov- 
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emment  cannot  resume  at  their  pleasure,  or  do  any 
other  act  to  impair  the  grant,  without  a  breach  of  the 
contract.  An  estate  in  such  a  franchise  necessarily 
implies  that  the  government  will  not  either  directly 
or  indirectly  interfere  with  it,  so  as  to  destroy  or  ma- 
terially impair  its  value,  either  by  the  creation  of  a 
rival  franchise  or  otherwise.*     But  a  errant  of  a  ferry  ^ 

,,.  ^  J  r      xi?  •        -^  •Kent's  Comi 

over  a  public  water  course,  and  for  the  convenience  458,450. 
of  the  community,  is  not  such  an  exclusive  grant  as 
is  contemplated  in  such  a  case* 

But,  it  is  contended,  on  the  part  of  the  complain- 
■ant,  that,  admitting  the  Legislature  have  the  powei*, 
upon  the  principles  of  public  policy,  to  authorise  the 
establishment  of  this  bridge,  and  thereby  destroy  the 
value  of  this  ferry,  that  this  can  only  be  done  by  mak- 
ing adequate  compensation  to  him  for  this  loss;  on 
i;he  principle  that  private  property  cannot  be  taken 
for  public  uses,  without  just  compensation.  If  this 
was  a  private  and  exclusive  grant,  founded  upon  a 
valuable  considei'ation  paid  *  therefor,  this  argument 
would  undoubtedly  be  good.  But,  if  we  have  suc- 
cessfully shewn,  that  this  is  not  such  a  grant,  as  we 
think  we  have,  then  this  principle  does  not  apply* 
What  property  has  the  complainant  in  this  ferry,  ex^ 
cept  in  its  use  ?  and  by  what  tenure  does  he  claim 
the  right  to  this  use  ?  It  was  originally  granted  to 
him  for  the  benefit  of  the  public  t  that  public,  it  is 
now  thought,  require  greater  facilities — they  have 
been  granted ;  and  if  his  profits  ate  thereby  lessened^ 
has  he  any  cause  of  complaint  ?  He  received  his  li- 
cense subject  to  this  contingency,  and  must  abide  by 
the  consequences.  Suppose  the  public  convenience 
should  require  the  road  leading  to  a  ferry  to  be  change 
ed,  and  the  old  road  closed  up.     The  County  Court 
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has  the  power  given  to  them  to  do  this.  Can  the 
owner  of  a  ferry  at  the  old  crossing,  say,  that  this 
must  be  done  only  upon  paying  him  what  he  may 
loose  by  the  change.  The  fallacy  of  the  proposition 
appears  too  plain  to  admit  of  elaborate  illustration. 

But,  it  is  contended,  that  the  Legislature  have  not 
only  wrongfully  destroyed  the  value  of  the  ferry, 
but  that  they  also  wrongfully  authorised  the  taking  of 
plaintiff's  land  for  the  abutments  and  the  road. 

By  the  9th  section  of  the  act  incorporating  this 
^company,  it  is  made  the  duty  of  the  superintendents 
named  in  the  act,  to  "  select  a  site  for  the  bridge, 
and  also  a « site  for  a  road  leading  to  and  from  said 
bridge,  and  mark  out  the  same,  and  apply  to  the 
court  of  roads  and  revenue  for  a  jury  to  assess  the 
damages,  if  any  shall  be  claimed,  for  the  lands  the 
road  may  pass  through,  whose  duty  it  shall  be  to  ap- 
point said  jury,  and  as  soon  as  the  damages  shall  be 
paid  by  the  company,  to  order  the  road  to  be  opened, 
under  the  same  rules  and  restrictions  as  other  public 
highways,  and  which  road  shall  be  of  the  first  grade, 
until  it  shall  intersect  other  roads." 

Admitting,  that  as  well  by  the  Common  Law,  as 
by  the  13th  article  of  our  Bill  of  Rights,  private  pro- 
perty cannot  be  taken  for  public  uses,  without  just 
compensation,  yet  the  Court  can  see  nothing  in  the 
section  above  recited  which  conflicts  with  this  prin- 
ciple. Here,  as  much  ground  as  is  necessary,  for  a 
road  from  the  bridge  to  the  main  public  road,  is  con- 
demned, and  placed  upon  the  footing  of  other  public 
highways ;  but  before  it  can  be  taken,  a  jury  is  to  as- 
sess damages,  if  demanded,  which  damages  must  be 
first  paid  before  the  ground  can  be  used.  This  is  the 
ordinary  mode  of  condemning  the  use  of  lands  in 
«iiCii  raso:>.      A  transfer  of  the  fee  of  the  land  to  tlie 
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company  was  not  necessary,  and  it  is  presumed,  was^ 
not  contemplated ;  and  should  the  bridge  be  destroy- 
ed, and  the  company  dissolved,  the  use  of  the  ground 
would  thereby  revert  to  the  original  proprietor.  It  is. 
decided  in  2  Bay's  So.  Car.  Jtep.  38 — that  the  Le- 
gislature of  the  country  is  vested  with  the  power  ta 
pass  l^ws  for  lajring  off  roads  and  highways  in  every 
part  of  the  State,  and  to  appoint  commissioners  to  see 
them  kept  in  repair,  whenever  they  may  think  con- 
venient and  proper,  without  any  compensation  to  the 
owners  of  the  lands  through  which  they  run.  This, 
it  is  said,  is  a  part  of  the  kz  terrce — a  condition  at- 
tached to  all  freeholds,  and  which  existed  before  mag-i 
nacharta.  However  this  may  be,  as  tocorapeixsation;  in 
this  case  the  Legislature  have  given  the  proprietor  a 
mode  of  recovering  damages,  if  he  thinks  proper  to 
demand  them,  equal  to  the  injury  he  may  sustain. 

We  are,  therefore,  in  every  point  of  view,  in  which 
this  case  can  be  viewed,  clearly  of  the  opinion,  that 
the  decree  below  must  be  affirmed. 
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HIGHTOWER  versus  IVY. 

The  indnrsement  of  a  promissory  note  is  the  highest  evidence  of  the  native  of 
the  agreement  between  the  parties ;  and  evidence  of  a  parol  agreement 
made  at  the  time,  varying  the  legal  liability,  is  inadmissible. 

Proof  of  the  insolvency  of  the  maker  of  a  note,  at  the  time  of  its  assignment, 
will  not  excuse  the  assignee  from  the  use  of  due  diligence  to  collect  it  from 
such  maker. 

Where  the  maker  of  a  note,  after  suit  brought  by  the  assignee,  offers  to  pay 
said  assignee  part  of  the  money,  and  he  refuses  to  receive  it,  and  it  cannot 
afterwards  be  Recovered,  it  is  negligence  on  the  part  of  such  assignee,  and  hs 
must,  to  that  extent,  sustain  the  loss. 

This  was  assumpsit,  brought  by  Hightower,  in  the 
Circuit  Court  of  Autauga. 

Hightower  sold  a  slave  to  Ivy,  who  gave  his  note 
for  the  price.  Ivy  afterwards  took  up  his  note,  and 
in  lieu  thereof,  transferred  by  indorsement,  a  note 
which  was  payable  to  himself  from  one  Maples,  to 
the  said  Hightower. 

The  declaration  contained  five  counts ;  the  first  of 
which  was  in  the  usual  form  upon  the  assignment ; 
the  second  and  third  were  also  on  the  assignment, 
but  they  contained  averments  of  the  insolvency  of 
Maples  at  the  time  of  the  indorsement,  and  after- 
wards, and  of  the  defendant's  knowledge  of  the  fact: 
the  fourth,  was  for  a  slave  sold  and  delivered  from 
the  plaintiflF  to  the  defendant ;  the  fifth,  for  money, 
and  embraced  all  the  averments  of  the  common  mo- 
ney counts. 

It  appeared  from  the  bill  of  exceptions,  that  the 
plaintiff  offered  to  prove,  that  at  the  time  of  the  in- 
dorsement of  Maples's  note,  the  defendant  promised 
to  pay  the  same  if  Maples  should  fail  to  do  so ;  which 
evidence  the  Court  refused  to  admit,  except  with  re- 
ference to  the  fourth  count,  which  was  on  the  original 
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sale  of  the  slave.  The  plaintiff  also  offered  to  prove 
thtat  Maples  u-as  insolvent  at  the  time  of  the  indorse- 
ment of  the  note;  but  the  Court  refused  to  admit  tha 
evidence,  and  on  this  point  instructed  the  jury,  that 
neither  the  insolvency  of  the  maker  of  the  note,  nor 
the  agreement  of  the  indorser  at  the  time,  would  ex- 
cuse the  plaintiff  from  due  diligence  in  regard  to  de- 
mand and  notice.  It  appeared  also,  that  after  suit 
was  brought  against  Maples  upon  the  note,  he.  Ma- 
ples, offered  to  pay  to  the  plaintiff  about  two  hundred 
dollars  of  the  amount,  but  the  plaintiff  refused  to  re- 
ceive the  same  on  account  of  the  pendency  of  the  suit. 
In  reference  to  this  matter,  the  Court  instructed  the 
jury,  that  if  the  plaintiff  could  have  received  the 
money  or  any  part  of  it,  and  failed  to  do  so,  that  he 
must  bear  the  loss. 

Judgment  having  been  given  for  the  defendant ;  on 
the  part  of  the  plaintiff  the  case  came  to  this  Court. 

Pickens,  for  Plaintiff — Ellis  &  Peck,  contra. 

By  Mr.  Chief- Justice  Saffold  : 

This  action  was  assumpsit,  brought  in  the  Circuit 
Court  by  the  present  plaintiff  against  the  defendant, 
ona  promissory  note  payable  by  S.  W.  Maples  to  the 
defendant,  and  by  the  latter  indorsed  to  the  plaintiff. 

The  first  count  is  in  the  usual  form  upon  the  note  ; 
the  second  and  third  counts  are  also  on  the  note,  with 
averments  of  the  insolvency  of  the  maker  at  the  time 
of  the  indorsement,  and  ever  since,  aad  of  the  indor- 
ser s  knowledore  of  the  fact :  the  fourth  count  is  for  a 
slave  sold  and  delivered  by  the  plaintiff  to  the  defen- 
dant; the  fifth  count  is  for  money  lent  and  advanced, 
money  paid,  laid  out,  &c,  and  for  money  had  and  re- 
ceived.    The  plea  was  non-a.ssumpsit. 
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From  a  bill  of  exceptions,  it  appears  that  the  plain-  . 
tiff  introduced  as  evidence  on  the  trial,  the  note  with 
the  indorsement  as  described ;  also,  that  at  and  before 
the  time  of  the  indorsement,  the  defendant,  as  indor- 
ser,  agreed  with  the  plaintiff,  that  if  the  njote  was  not. 
paid  by  the  maker,  he  would  pay  it.     This  evidence 
was  admitted  by  the  Court  in  reference  only  to  the 
fourth  count,  which  was  on  the  sale  of  the  slave,  and 
ruled  to  be  inadmissible  on  either  of  the  others.   The 
opinion  of  the  Court  was  further  declared— that  under 
the  last  count  no  evidence  could  be  received,  other 
than  proof  of  money  actually  received ;  also,  that  the 
evidence  offered,  to  prove  that  the  indorser  agreed  to 
be  responsible  if  Maples  did  not  pay,  could  be  adduc- 
ed only  under  the  fourth  count,  as  it  was   variant 
from  the  operation  of  the  written  assignment.     The 
plaintiff  proved  that  after  the  lapse  of  five  or  six 
months  from  the  time  of  the  indorsement,  the  note 
was  presented  to  Maples  for  payment,  and  not  paid, 
and  that  about  one  month  thereafter,  he  the  plain-t 
tiff,  notified  the  defendant  of  the  fact,  and  urged  pay^ 
raent  of  him ;  that  defendant  then  agreed  to  return 
the  slave,  which  was  the  consideration  for  the  assign- 
ment of  the  note,  and  take  it  up,  making  no  objection 
to  want  of  diligence  in  regard  to  it ;  that  shortly  af- 
terwards, however,   the  defendant  refused  to  do  so, 
and  then  told  plaintiff  that  unless  he  sued  Maples  in 
a  few  days,  he  would  be  no  longer  bound  as  an  indor- 
ser, to  which  he  replied  that  no  court  occurred  so 
soon,  but  that  Maples  should  be  sued  to  the  first 
court — to  which  the  defendant  made  no  objection. 
The  plaintiff  then,  by  proper  evidence, '  proved,  that 
before  the  then  next  court,  he  did  sue  Maples,  ob- 
tained judgment,  and  had  execution  levied  on  a  ne-^ 
gro  as  the  property  of  Maples,  which  was  released 


JtliVE  TERM.  1835.  .         31  ^ 


HIOHTOWER  VS.  IVY. 


I.       I  ^. 


on  it  being  ascertained  it  did  not  belong  to  him.-^ 
The  plaintiff  then  offered  to  prove  that  at  the  time 
of  the  transfer  of  the  note,  and  since,  Maples  had  been 
insolvent ;  but  the  Court  excluded  it  as.  inadmissible* 
It  v^as  also  in  evidence  that  the  defendant  had  pur- 
chased a  slave  from  the  plaintiff,  and  gave  his  note 
for  the  price,  and  after  it  fell  due,  transferred  the  note 
of 'Maples  to  the  plaintiff  and  took  up  his  own.  It  . 
was  also  in  proof,  that  Maples  had  offered  to  pay  the 
plaintiff  about  $200  upon  his  own  note,,  which  plain- 
tiff refused  to  receive,  because  suit  had  been  com- 
menced  upon  the  note.  The  Court  then  instructed 
the  jury,  that  neither  the  agreement  when  the  note 
was  transferred,  nor  the  insolvency  of  the  maker, 
would  excuse  the  plaintiff  from  due  diligence  in  de- 
manding payment,  and  giving  notice  to  the  indorser 
of  the  non-payment ;  and  that  if  the  plaintiff  had  act- 
ed 60  negligently  that  the  indorser  would  sustain  a 
loss  by  having  the  note  returned  upon  him,  or  if  he 
could  have  received  the  money  or  any  portion  there- 
of, and*  failed  to  do  so,  that  he  must  bear  the  loss ; 
•and  this  was  all  the  evidence  offered  and  received. 

The  plaintiff  now  assigns  as  erroneous,^    . 

1.  That  the  Circuit  Judge  refused  evidence  of  the 
defendant' s  promise,  made  at  the  time  of  the  assign- 
ment, to  pay  the  note  in  the  event  the  maker  did  not ; 
except  in  reference  to  the  count  on  the  original  con- 
sideration. 

In  this,  the  views  of  the  Circuit  Court  were  cor- 
rect.  The  assignment  in  writing  at  the  time  plaintiff 
received  Maples's  note,  is  the  highest  and  best  evidence 
of  the  contract  of  assignment.  This  can  not  be  va- 
ried or  controled  by  any  evidence  of  a  parol  agree» 
ment  to  the  contrary,  of  the  samerdate.  This  princi- 
ple has  been  recognised  by  previous  decisions  of  this 
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Court.     The  parol  evidence  was   admitted  in  refer- 
ence to  the  count  on  the  original  contract  for  the 
slave.     The  plaintiff  vas  entitled  to  nothing  more. 
•3  stewart,27i  ScG  SumeTvUk  VS.  Stejjlienson  S^  JohnsoiC 

•2.  It  is  also  assigned  as  erroneous,  that  under  the  com- 
mon money  count,  the  Court  held  no  other  evidence 
suflicient  than  of  money  actually  had  and  received. 

The  record  purports  to  disclose  all  the  evidence 
offered  in  the  case,  and  shews  that  no  money  was  ci- 
ther lent,  paid,  laid  outer  expended,  or  had  and  received 
between  these  parties.  Had  there  been  no  evidence 
of  the  consideration  of  the  contract,  or  any  shewing 
that  money  had  passed  between  the  parties,  the  plain- 
tiff might  have  been  entitled  to  recover  on  the  money 
count,  unless  his  right  was  lost  from  his  neglect  to 
use  the  necessary  diligence  in  collecting  from  the  ma- 
ker, and  fixing. the  liability  of  the  indorser.  It  is 
said  a  bill  or  note  is  evidence  in  support  of  the  counts 
for  money  lent,  paid ,  had  and -received ;  but  that  it 
is  only  so  as  between  the  original  parties  to  it.  Thus, 
a  bill  is  i>rima  facie  evidence  of  money  lent  by  the 
payee  to  the  drawer,  and  a  note,  of  money  lent  by  the 
M  W.Ra.vm.  pa3'ee  to  the  maker — [Clark  vs.  Martin^)  and  aufw- 
373.'""^  ^"""'  dorsemeni  in  prima  facie  evidence  of  money  lent  by 
the  indcr^^ee  to  his  immediate  indorser.''  But  it  is 
«Bnyi.  104,2^ clearly  maintained  that  these  instruments  are  but  jth- 
Ey.5?79."  ma  facie  .evidence  of  such  consideration,  and  the 
other  evidence  in  this  case  fully  establishes  the  con- 
trary.  There  seems  to  have  been  no  decision  of  the 
Circuit  Court  against  the  note  as  evidence  to  this  ex- 
tent. I  would  understand  the  opinion  of  the  Court 
on  this  point  to  have  been  only,  that  th^  money  count 
was  8U5>triinab]e  alone  upon  evidence  of  actual  cash 
lent,  i^aid  out,  or  had  and  received,  in  the  manner 
chargrd    in  the  count.      I  vrould  not  infer  from  the 
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language  of  the  exceptions,  that  the  opinion  of  the 
CotXTt  was,  that  no  other  evidence  would  sustain  the 
allegation  of  money  lent  and  advanced^  or  of  money 
paidj  laid  out,  and  expended,  by  the  plaintiff  for  the 
use  of  the  defendant,  than  of  money  had  and  received 
by  the  defendant,  for  the  use  of  the  plaintiff]  but  if 
such  were  the  construction,  still  the  idea  of  any  mo- 
ney having  passed  in  either  way,  is  fully  negatived 
by  the  bill  of  exceptions.  It  purports  to  contain  all 
the  evidence,  and  none  such  is  disclosed ;  consequent- 
ly no  injury  could  have  resulted  to  the  plaintiff  from 
such  an  opinion,  had  it  been  expressed. 

A  further  assignment  of  error,  is,  the  charge  of  the 
Court,  that  neither  the  agreement  by  the  indorser,  at 
the  time  the  indorsement  was  made,  nor  the  insolven- 
cy of  the  maker  of  the  note,  would  excuse  the  plain- 
tiff from  due  diligence  in  regard  to  demand  and  iio- 
•  tice. 

It  has  already  been  remarked,  that  the  parol  pro- 
mise, made  at  the  time  of  the  indorsement,  can  not 
.    vary  or  control  the  legal  effect  of  the  latter.     The 
law  in  this  respect  is  holden  to  be,  that  neither  the 
bankruptcy,  or  known  insolvency  of  the  drawee  of  a 
bill,  or  maker  of  a  note,  will  excuse  the  necessity  of 
demand  of  payment,  and  notice  thereof     The  pre- .  i  saund.  tt. 
sentment  of  bills,  notes,  &c.  for  payment ^  is  ^C(mditi(mfJ^^^;^'^ll 
precedent^  as  regards  the  respective  parties,  who  not  ^^^  *^e™>"* 
being  primarily  liable,  are  in  the  nature  of  sureties  H^hiuy/y,  on 
that  the  parties  primarily  liable,  will  duly  honor  the  * '' 
instrument.^     Chitty  recognises  the  principle,  that 
neither  the  known  insolvency,  or  bankruptcy  of  the 
drawee  or  maker,  render  presentment  unnecessary.' **^'^^*  . 
Then,  it  results,  that  neither  of  these  grounds  could 
excuse  the  want  of  due  diligence.     What  was  neces- 
sary to  constitute  due  diligence,  under  the  circumstan- 
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ces  of  this  case,  does  not  appear  to  have  been  made  a 
question.  Nor  does  it  appear  that  any  point  was 
made,  or  any  decision  given,  respecting  the  defen- 
dant's offer,  (at  the  time  he  received  notice  of  the  nonr 
paijmefit,)  to  return  the  slave;  or  the  effect,  as  a  waiver 
of  diligence,  of  any  thing  that  then  transpired  ;  the 
presumption  therefore,  is,  that  if  any  instructions  on 
tliese  points  were  given  or  requested,  the  law  was 
correctly  expounded. 

The  last  error  assigned,  is,  the  instructions  to  the 
jury,  that  if  the  plaintiff  could  havereceived  any  por- 
tion of  the  mon^.y,  and  failed  to  do  so,  on  the  offer  by 
the  maker  to  pay  him,  he,  the  plaintiff,  must  bear  the 
loss. 

The  offer  of  payment,  was  by  the  maker,  the  pri- 
mary debtor  :  if  the  money  due  on  the  note^  or  any 
portion  of  it,  was  tendered  to  the  ijidorsee  while  he 
was  the  holder  of  the  note  ;  if  he  refused  to  receive 
it,  and  by  means  thereof  so  much  has  been  lost  of  the 
debt,  he  is  chargeable  with  the  neglect ;  and  accord* 
ing  to  my  conceptions  of  the  law  and  justice  of  the 
case,  lie  must  sustain  the  loss.  The  pendency  of  the 
^uit  was  no  objection  to  his  receiving  the  money. 

Judgment  affirmed. 
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BAYLOR  versus  SCOTT. 

When  a  sheriff  s^jIIh  property  ir|)on  an  execution,  which  is  encumbered  by  ii; 
deed  of  trust,  on  wiiich  a  sum  of  money  is  to  fall  due  some  montlis  afler  tho 
sale,  tiie  slieriffcannitf  It^gally  adjust  the  trust  debt,  of  his  own  authority,  by 
paying  tlie  money  to  become  due  upon  it,  out  of  the  proceeds  of  the  sale. 

The  plaintiff  in  execirtion — not  the  sheriff— is  entitled  to  the  benefit  of  a  trust 
deed  on  payiug  off  the  debt  secured  by  it;  and  the  trustee  will  be  bound  tOt* 
execute  the  trust. 

Where  a  sheriff,  in  his  return,  offers  an  excuse  for  not  paying  over  the  whole  of 
the  money,  which  is  insufficient,  the  Court  would  be  bound  to  disregard  sucli 
excassi  in  a  proceeding  against  the  slieriff. 

In  a  proceeding  against  a  sheriff,  iiis  own  return  is  not  conclusive  in  his  favor, 
eitlier  as  totlie  law  or  the  facts  involved. 

The  act  of  1807,  giving  a  defendant  in  execution  a  summary  remedy  against  a 
sheriff  for  failing  to  pay  over  an  excess  collected  by  him  on  such  .execution,, 
provides  that  such  defendant  shall  have  the  same  remedy  tiiat  plaintiffs  in 
execution  are  entitled  to  against  a  sheriff,  for  failing  to  pay  over  money  coU 
lected;  but  that  met  must  not  be  so  construed  as  to  extend  to  defendants  iuc 
execution  the  remedies  provided  for  plaintiffs  in  execution,  by  subsequent 
statutes,  whereby  the  limitation  as  totlie  tinieof  commencing  the  proceeding 
isomitted,  the  time  of  notice  abridged,  and  the  penalty  increased. 

The  act  of  1807J3tobe  construed  witli  reference  to  laws  tlien  iA  ej^istence. 


Baylor,  who  had  been  a  defendant  in  execution,, 
instituted  a  proceeding,  by  motion,  in  the  Circuit 
Court  of  Jeiferson,  against  Scott,  the  former  sheriff 
of  that  county,  for  failing  to  pay  over  a  sum  of  mo- 
ney, which  he  alleged,  the  said  slieriff  had  received  pu 
the  execution,  beyond  what  was  sufficient  to  satisfy 
it.  The  judgment  against  Baylor  was  for  $749  22 
cents,  besides  $51  26  cents  costs.  In  virtue  of  an 
execution  issued  thereon,  Scott,  the  sheriff,  sold  pro- 
perty to  the  value  of  Si 047  87  1-2.  In  reference  ta 
two  slaves,  part  of  the  property  sold,  the  sheriff's  return 
shewed  that  they  were  sold  subject  to  a  deed  of  trust 
in  favor  of  one  Steel,  for  $398  39  1-4 ;  that  the  whole 
of  the  property   sold   amounted  to  $1047  81  1-4; 
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leaving,  after  deducting  the  claim  under  the  deed  of 
trust,  $649  39*  1-4  to  be  applied  on  this  execution. 

The  plaintiff  in  the  motion  objected  to  the  authori- 
ty of  the  sheriff  to  adjust  any  demands  but  that  of  the 
execution.  In  urging  this  objection,  he  offered  the 
deed  of  trust  in  evidence,  to  shew  the  true  amount 
due  on  it,  and  the  time  v^^hen  it  became  due.  He 
also  offered  to  prove  that  he  did  not  owe  Steel  part 
of  the  amount  set  forth  in  the  return,  and  that  the 
plaintiff  in  execution  had  not  purchased  the  trust 
debt :  all  which  evidence  the  Court  rejected ;  and 
decided  that  the  sheriff's  return  was  conclusive  as  to 
the  matters  set  forth  in  it ;  and  that  the  return  not 
shewing  a  surplus  or  excess,  the  motion  could  not  be 
sustained. 

The  notice  given  to  Scott  of  the  motion  to  be  made 
against  him,  purported  to  have  been  given  during  the 
same  term  at  which  (on  the  fourth  day  thereof)  it  was 
to  have  been  made. 

The  parties  appeared,  and  the  motion  was  conti- 
nued.  About  two  years  had  expired  from  the  time 
the  execution  was  issued,  until  the  time  when  the  mo- 
tion was  brought. 

The  questions  presented  for  the  decision  of  this 
Court,  involved  the  legality  of  the  instructions  given 
and  refused  by  the  Court  below ;  and  that  of  the 
judgment  in  overruling  the  motion. 

Crabb,  for  Plaintiff,  insisted — that  as  it  appeared 
from  the  return  that  there  was  an  overplus,  the  she- 
riff in  such  case,  could  not  save  himself  from  a  judg^ 
ment  against  him,  by  shewing  how  he  had  disposed 
of  the  money,  otherwise  than  by  paying  it  over. 

That  the  sheriff's  return  is  conclusive  in  his  own 
favor,  (said  he)   is  an  extraordinary  doctrine ;  and 
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one  that  will  certainly  not  be  sanctioned  by  this 
Court.  What  right  had  the  sheriff  to  jmy  away  the 
money  to  satisfy  our  debt  ?  We  had  not  made  him 
our  agent  for  that  purpose.  But  the  return  in  fact 
shews,  that  the  property  was  sold  subject  to  the  lien 
of  Steel.  If  this  is  to  be  taken  according  to  the  plain 
import  of  the  language,  the  property  was  sold  in  itij 
encumbered  situation,  and  was  still  lia]>le  for  Steel's 
debt ;  yet  the  sheriff  took  it  upon  himself  to  pay  it 
out  of  the  money  he  had  received  from  the  sale,  les- 
sened as  that  amount  had  been  by  the  lien !  He 
might  as  well  state  in  his  return,  that  he  had  dispos- 
ed of  the  surplus  for  charitable  purposes,  or  that  he 
had  scattered  it  to  the  four  winds  of  Heaven.  Deeds 
of  trust  are  often  matters  of  grave  investigation  before 
courts  of  justice  :  had  the  sheriff  a  right  to  assume 
the  character  of  a  judicial  officer,  and  to  determine 
on  the  validity  of  this  deed  of  trust  ?  Had  he  a  right, 
also  to  pay  it  before  it  was  due,  out  of  the  debtor's 
money,  without  his  consent  ?  There  is  a  law  aur 
thorising  the  plaintifiF  in  execution  to  pay  off  a  lien 
previous  to  sale  ;  but  he  cannot  still  take  the  proper- 
ty out  of  the  hands  of  the  trustee :  he  can  only  there- 
by put  himself  in  the  place  of  the  cestui  que  trust. 
The  sheriff  can  find  no  justification  for  his  proceed* 
ing  under  this  wXr^Aihin^s  Digest^  208.  But,  un* 
der  the  charge  of  the  Court,  it  seems  to  have  been  of 
no  consequence  what  disposition  the  sheriff  had  made 
of  the  money  not  paid  over,  provided  he  set  it  forth 
in  his  return.  If  he  had  thrown  the  money  away, 
and  had  so  returned  it,  it  would  have  been  equally 
available  with  the  payment  of  Steel's  debt. 

The  record  of  a  former  motion  of  Baylor  against 
Scott,  was  introduced  in.  evidence.  In  that  case  Bay- 
lor moved  the  Court  to  have  the  judgment  entered  sa- 
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tisfied.  Baylor  was  unsuccessful ;  but  the  motion 
went  off  on  a  matter  of  abatement.  The  point  in 
controversy  there,  could  therefore  be  no  defence  on 
the  ground  of  former  trial. 

.    1  Starkie  191,  198,  195,  199,201— 10  Viner'sAbr. 
446—3  Wilson,  2iO—Norris's  Peake,  64. 

Peck,  contra,  urged,  that  if  on  considering  the  en- 
tire case,  this  Court  should  be  of  opinion  that  the 
Court  below  came  to  a  right  conclusion,  although 
some  points  may  have  been  decided  wrong ;  they 
will  nevertheless  affirm  the  judgment.  Taking  the 
sheriff's  return  altogether,  and  permitting  it  to  ex- 
plain itself,  it  will  be  apparent  that  the  property  wafi 
not  sold  subject  to  the  lien,  although  that  word  is 
used.  It  is  plain  from  the  connexion  that  the  mean- 
ing was,  that  the  proj^erty  was  sold  for  a  certain 
amount,  subject  to  a  deduction  (from  the  amount)  of 
the  debt  to  Steel,  secured  bv  deed  of  trust.  The 
amount  for  which  the  property  was  sold  also  illus- 
trates the  meaning.  It  was  sufficiently  large  to  free 
the  property  from  incumbrance. 

But  the  plaintiff  mistook  his  remedy.  By  the 
act  of  1807,  the  defendant  in  execution  is  allowed  the 
same  remedy  against  the  sheriff  that  was  allowed  to 
the  plaintiff  in  execution.  This  same  act  gave  the 
summary  remedy  in  favor  of  the  plaintiff  in  execu- 
tion. This  act,  which  is  the  only  one  on  which  the 
defendant  in  execution  can  rely,  required  the  party 
making  the  motion,  to  give  the  sheriff  ten  days  previ- 
ous notice  of  the  same  ;  and  the  motion  must  be  made 
at  the  next  succeeding  term  of  the  Court,  when,  if 
judgment  was  rendered  against  the  sheriff,  it  was  for 
the  amount  in  his  hands,  and  fifteen  per  cent,  per 
annum,  until  paid.     The  plaintiff  in  the  motion  ha& 
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not  come  up  to  the  requirements  of  this  law,  either 
in  the  time  of  notice  given,  or  in  the  time  of  com- 
mencing the  proceeding ;  yet  this  is  the  only  law 
that  gives  a  summary  remedy  to  the  defendant  in  ex** 
ecution.  This  law,  making  the  remedy  the  same  as 
that  in  favor  of  the  plaintiff  in  execution,  could  not 
be  construed  to  refer  to  future  laws  that  might  be 
passed  in  favor  of  such  plaintiff.  Yet  the  plaintiff  in 
this  motion  seems  to  have  intended  to  proceed  under 
a  subsequent  act  in  favor  of  the  plaintiff  in  execution, 
which  increases  the  penalty  against  the  sheriff  Sure- 
ly, the  Legislature  in  providing  a  remedy  against  a 
sheriff  for  neglect  of  duty,  and  in  affixing  a  penalty, 
did  net  look  into  futurity,  and  designedly  make  that 
remedy  and  that  penalty  depend  on  a  contingency. 
In  penal  laws  there  should  be  all  possible  certainty. 
The  reason  of  the  case  may  illustrate  the  meaning  of 
the  Legislature.  It  would  stirely  be  wrong  that  the 
defendant  in  execution  should  have  it  in  his  power 
to  postpone  the  remedy  for  three,  four,  or  five  years, 
and  then  make  his  motion  ard  recover  the  amount 
with  five  per  cent,  per  month,  in  the  way  of  damar 
ges.  But  by  the  act  of  1807,  if  the  summary  remedy 
was  resorted  to  at  all,  it  must  be  at  the  next  Court 
1ji  this  case,  the  party  delayed  proceeding  nearly 
three  years :  he  thereby  lost  his  right  to  proceed  in 
this  summary  way. 

By  Mr.  Chief  Justice  Saffold  : 

This  was  a  proceeding  instituted  by  motion  in  the 
Circuit  Court,  by  the  plaintiff  in  error,  against  the  de- 
fendant, as  late  sheriff  of  Jefferson  county,  for  failing 
to  pay  over  to  said  plaintiff  in  error,  who  was  defend- 
ant in  an  execution,  a  certain  sum  of  money,  which 
it  was  alleged  said  sheriff  had  levied  and  collected  out 
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of  the  plaintiff's  property,  it  being  an  excess  over  the 
amount  necessary  to  satisfy  the  whole  jx^dgment^ 
with  interest  and  cost ;  and  which,  on  demand,  bad 
been  refused* 

The  facts,  as  disclosed  by  th^  record,  are  the  fol- 
lowing. At  October  term,  1830,  of  the  Jefferson  Cir- 
cuit Court,  a  judgment  was  rendered  in  favor  of  Mc- 
Gregor &  Darling  against  Baylor,  the  plaintiff  in  er- 
ror, lor  $749  22,  besides  $51  26  cents  costs  of  suit, 
V-pon  which  a  ^.  fa^  was  issued  to  Scott,  as  sheriff : 
by  virtue  of  this  execution,  he  levied  upon  and  sold 
property  of  .the  plaintiff  to  the  value  of  $1047  87  1-2- 
Part  of  the  property  thus  sold,  consisted  of  a  n^;ro 
boy  about  ten,  and  a  girl  about  twelve  years  of  age, 
the  proceeds  of  which  amounted  to  $650. 

In  reference  to  these  two  slaves,  the  sheriff  retamr^ 
ed  upon  the  execution,  that  they  were  sold  to  the 
plaintiffs  in  execution,  by  their  agent — (subjeet  to  a 
deed  of  trust  to  Thomas  M.  Adkins  trustee,  to  secure 
a  debt  to  Maj.  J.  Steel,  for  $356  69;  dua  fottr  or  five 
months  thereafter,  with  interest  for  twelve  mondiSy 
and  the  costs  of  said  deed,  and  twelve  dollars  for  the 
hire  of  the  boy  for  three  months,  he  having  been  hir- 
ed by  the  defendant  in  execution,  before  the  levy,  fer 
that  time,  and  the  wages  paid  to  him,  making  the 
whole  lien  of  Steel  $398  39  1*4.)  The  return  also 
stated  the  proceeds  of  other  property  levied  upon  and 
sold  at  the  same  time,  making  with  the  sum  m^itioih 
ed  $1047  81  1-4  cents,  and  leaving,  (as  the  return 
reads,)  after  deducting  the  claim  under  the  deed  of 
trust,  &c.  $649  89  1-4  to  be  applied  on  tiiis  execu^ 
tion. 

It  is  also  shewn,  that  on  the  trial  of  the  motion,  the 
plaintiff  in  error,  in  urging  his  objection  to  the  au- 
thority of  the  sheriff  to  adjust  the  demands  meatioa^ 
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ed,  other  than  the  amount  of  the  execution,  and  to 
the  manner  of  his  doing  so,  offered  in  evidence  said 
deed  of  trust,  to  shew  the  true  amount  due  upon  it, 
and  the  time  payable  ;  also  offered  to  prove  that  the  . 
plaintiffs  in  execution  had  not  purchased  the  trust 
debt,  and  that  he  did  not  owe  Steel  the  twelve  dot 
lars,  allowed  as  hire  for  the  boy;  all  which  evidence 
the  Court  rejected.  He  then  moved  the  Court  to  dis- 
allow these  last  mentioned  payments  ;  but  the  Court 
overruled  the  motion,  and  decided,  that  the  sheriffs 
return  was  conclusive  as  to  the  matters  set  forth  in 
it,  and  that  the  return  not  shewing  a  surplus  or  ex- 
cess, the  motion  could  not  be  sustained. 

From  the  bill  of  exceptions  it  further  appears,  that 
in  bar  or  opposition  to  the  motion,  the  defendant  in- 
troduced as  evidence,  a  record,  shewing,  that  a  previ- 
ous motion  had  been  made  in  the  case  of  McGregor 
^  Darling  vs.  Baylor,  at  the  instance  of  the  defend- 
ant, against  said  sheriff,  to  compel  him  to  enter  a  cre- 
dit on  the  execution  to  the  full  amount  for  which  all 
the  property  levied  upon,  had  been  sold,  and  that  the 
motion  had  been  overruled* 

Upon  consideration  of  the  case  now  before  us,  this 
motion  was  also  overruled. 

The  present  plaintiff  assigns  for  error  various  caus- 
es ;  embracing— 

1.  The  rejection  of  his  evidence,  shewing  the  cir- 
cumstances under  which  the  sheriff  had- allowed,  and 
paid,  other  demands  than  the  execution. 

2.  The  decision,  that  the  sheriff's  return  was  con- 
clusive evidence  as  respects  the  matters  therein  con- 
tained, so  that  no  excess  in  his  hands  could  appear. 

3.  The  judgment  overruling  the  motion* 
According  to  the  views  we  entertain  of  the  law 

governing  motions  of  this  kind,  a  brief  investigation 
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of  the  subject  will  suffice ;  especially  of  the  two  first 
points  presented  for  consideration. 

If  it  were  conceded  that  the  sheriff  had  authority 
to  adjust  the  trust  demand,  and  extinguish  the  suppos- 
ed lien  under  the  deed,  it  would  follow  as  a  necessary 
consequence  that  his  conduct  would  be  subject  tole^ 
gal  scrutiny  for  any  alleged  abuse  of  that  power. 
If  while  liable  to  the  summary  redress  for  failing  to 
pay  over  money  made  on  an  execution,  or  to  restore 
an  excess,  he  shews  by  his  return  a  different  applica- 
tion of  the  money,  the  Court  would  be  competent  to 
investigate  the  circumstances,  so  far  at  least  as  dis- 
closed by  the  return  and  other  parts  of  the  record, 
and  if  it  appear  to  have  been  misapplied;  to  hold  him 
responsible,  as  in  case  of  payment  in  his  own  wrong: 
or  should  it  appear  that  a  slieriff  has  assumed  a  judi- 
cial power,  or  private  agency,  with  which  he  was 
not  clothed  ;  and  by  his  official  return  he  offiers  the 
exercise  of  this,  as  an  excuse  for  not  accounting  for 
money  which  he  otherwise  should,  the  Court  would 
be  bound  to  disregard  the  excuse,  and  decide  the  case 
as  if  unconnected  with  it.  The  cause  stated  in  this 
return,  of  there  being  no  excess,  is,  that  the  sheriff 
gave  a  priority  to  a  trust  debt,  &c.  having  sold  the 
■Aik.  Dig.2(is.  property  subject  to  that  lien.  Was  he  authorised  to 
do  so  I  It  is  provided  by  statute,*  tliat  a  plaintiff  in 
,  oxecution  may  have  the  benefit  of  a  deed  of  trust,  on 
paying  ofT  the  debts  secured  by  it ;  and  on  such  pay- 
ment shall  be  placed  in  the  situation  previously  oc- 
cupied by  the  person  for  whose  benefit  the  trust  was 
executed,  and  the  trustee  shall  execute  the  trust  for 
him  in  the  sanie  manner.  Thus  it  appears^  that  if 
those  plaintiffs  in  execution  had  paid  off  the  trust 
debt,  the  trustee  alone,  i)ursuant  to  the  directions  of 
the  (lci\l,  not  the  sheriff,  by  virtue  of  an  execution, 
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was  authorised  to  adjust  the  demand.  But  in  this 
case  it  does  not  even  appear  that  the  trust  debt  had  ' 

been  extinguished,  or  in  any  manner  transferred ;  the 
contrary  presumption  exists.  The  remark  is  also 
due,  that  the  language  of  the  return,  go  far  as  it  speaks 
of  the  slaves  having  been  sold  subject  to  the  deed  of  trusty 
seems  to  import  a  sale  of  the  property  under  the  in^ 
cumbrance,  with  notice  that  the  lien  was  to  continue^ 
and  be  subseqiiently  enforced  against  the  property. 
Other  parts  of  the  return  explain  that  the  contrary 
course  Was  pursued,  but  as  we  think,  without  the  au- 
thority of  law.  That  a  sheriff's  return  is  not  con- 
clusive in  his  favor,  in  a  direct  proceeding  against 
him,  in  relation  to  either  the  law  or  facts  involved,  is 
equally  clear. 

The  foregoing  reflections  have  been  made,  not  for 
the  purpose  of  shewing  any  wilful  dereliction  on  the 
part  of  the  sheriff,  or  even  that  injustice  has  been 
done,  but  to  shew,  that  the  authority  of  the  sheriff  has 
been  mistaken  and  transcended ;  and  that  if  from 
other  considerations  we  should  not  feel  authorised  to 
reverse  this  judgment,  the  principles  of  the  decision 
below  have  not  our  sanction. 

It  is  only  necessary  farther  to  enquire,  if  the  plain- 
tiff in  error  was  entitled  to  redress  at  the  time  and  in 
the  manner  sought  by  his  motion  ?  The  right  is 
not  contended  for,  otherwise,  than  on  the  authority  of 
the  statute.  The  only  statute  relating  to  the  right 
of  a  defendant  in  execution  to  obtain  restitution  of 
any  excess  of  monies  collected  against  him,  is  the  act 
of  1807."  This  act  provides,  in  such  case,  that  if  the  *^^^?*s-^^* 
sheriff  fail  or  refuse  to  pay  such  excess  or  surplus, 
when  required,  he  "  shall  be  liable  to  the  like  penal-  * 
ty  and  judgment  in  favor  of  the  debtor,  as  is  prescrib- 
ed arid  directed  by  law,  in  favor  of  the  plaintiff  against 


324  ^  CASES  DETEIIMIN^D 


BAYLOR  VS.    SCOTT. 


the  sheriff,  for  not  paying  the  principal,  interest,  and 
costs,  levied  on  an  execution. "  Another  section  of 
•Aik.  Dig.173,  ^he  same  act,  (the  law  above  referred  to')  inprescrib* 
•ec.  7-1.  [j^g  ^ly^  mode  of  redress  to  the  plaintiff  in  execution, 
against  a  sherijff  w^ho  has  actually  made  the  money 
on  execution,  or  rendered  himself  responsible  for  it, 
as  in  case  of  a  voluntary  escape,  provides,  that  it  shall 
be  lawful  for  the  creditor  or  plaintiff  in  execution, 
upon  a  motion,  made  at  the  next  succeeding  Court 
from  which  such  wTit  sliall  issue,  and  on  ten  days 
notice  given,  to  demand  judgment  against  such  offi- 
cer for  the  money  mentioned  in  such  writ,  or  so  much 
as  shall  be  returned  levied  thereon,  with  interest  at 
the  rate  oi^fteen  per  centum  per  annum  thereon,  from 
the  return  da}^  of  the  execution,  until  the  judgment 
shall  be  discharged,  and  such  Court  shp.ll  award  judg- 
ment and  execution  accordingly.  It  may  be  observ- 
ed, that  in  this  proceeding  the  plaintiff  in  error  has 
failed  to  pursue  the  course  prescribed,  in  two  respects. 
Instead  of  the  ten  days  notice  as  required  by  the  sta- 
tute, the  notice  purports  to  have  been  given  during 
the  same  terra  at  v.hich,  on  th6  fourth  day  thereof, 
the  motion  was  to  have  been  made :  in  fact,  the  mo- 
tion was  entered  on  the  rule  docket,  bearing  equal 
date  with  the  notice.  But  as  the  parties  are  shewn 
to  have  appeared  to  the  motion  at  the  first  term,  and 
it  does  not  appear  that  the  sheriff  objected  to  the  no- 
tice, but  that  the  cause  was  continued  until  the  next 
term,  let  it  be  conceded  that  this  defect,  if  otherwise 
available,  has  been  w^aived.  Then  how  stands  the 
other  objection,  that  the  motion  was  not  made  at  the 
Tiext  succeeding  Court  from  whence  Uie  writ  issued, 
^  1  r^  otc  but  two  years  or  more  thereafter. 

•Toul.  D.  316,  '^ 

Bee.  16.  The  act  of  1819,    prescribes  no  form  of  remedy, 

being  only  declaratory  of  the  sheriff's  duty,  and  of 


JUNE  TERM,  l^a-|.  ^uyr. 


V4VLOR  VS.  .«<  MTT. 


the  amount  of  penalty  incurred. by  his  failure  to  pay 
the  same  over  to  the  party  entitled :  it  therefore  can 
afford  no  aid  in  the  determination  of  this  question. 

The  act  of  1826,*  is  the  onl}' remaining  one  which  **^»^-|^'8-^^*' 
can  be  supposed  applicable  to  this  case.  It  provides, 
in  substance,  that  whenever  any  sheriff  shall  fail  or 
refuise  to  pay  over  any  money  collected  by  him  upon 
any  execution,  on  the  application  of  the  plairitiff^^  it 
shall  be  lawful  for  the  Court,  upon  one  day's  notice 
being  given  to  said  sheriff,  and  on  motion  of  the  plain- 
tiff in  execution  to  render  judgment  against  the  offir 
cer  thus  failiuff,  and  his  securitv,  or  anv  or  either  of 
them,  for  the  amount  of  money  th\is  received,  to- 
gether with  five  per  centum  upon  the  amount  of  the 
execution,  as  damages  for  each  and  every  month  de- 
tained. 

Now,  the  enquiry  arises,  does  the  act  recited,  of 
1807,  providing  for  the  restoration  to  the  defendant 
in  execution,  of  any  excess  of  money  collected,  enti- 
tle him  to  the  ss«ne  remedy  prescribed  to  plaintiffs 
in  execution  by  the  statute  of  1826,  last  referred  to? 
The  penalty  is  materially  different,  having  been  rais- 
ed from  fifteen  per  cent,  per  arm,  as  by  the  former,  to 
five  per  cent,  per  rnonth  as  authorised  by  the  latter  act: 
also  the  notice  has  been  reduced  from  ten  days  to 
one.  It  is  in  the  nature  of  a  penal  statute,  requiring 
a  strict  construction.  If  it  can  be  applied  for  the 
benefit  of  defendants,  as  nothing  of  the  kind  is  there- 
in expressed,  it  must  be  by  implication,  and  on  the 
principle  alone,  that  the  Legislature  has  substituted 
the  latter  ax5t  for  that  section  of  the  act  of  1807,  to 
which,  defendants,  by  a  different  section  of  the  same 
act,  were  referred  for  their  remedy,  in  case  of  any 
surpl-us  or  excess  withheld  from  them,  both  which 
provisions  have  already  been  quotod.     If  by  fair 
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construction,  the  early  act  provided  for  defendants  in 
reference  to  excess,,  not  only  the  cotemporary  remedy 
allowed  to  plaintiffs  in  execution,  but  also  any  modi- 
fications of  it  that  might  exist  when  subsequently  re- 
sorted to,  the  changes  in  the  statute  would  inure 
equally  for  the  benefit  of  defendants  :  but  is  such 
construction  warranted  ?  The  language  of  the  ear- 
ly statute  as  already  quoted,  is,  that  the  sheriff  "  shall 
be  liable  to  the  like  penalty  and  judgment  in  favor  of 
the  debtor,  as  is  prescribed  and  directed  by  law  in 
favor  of  the  plaintiff,'' — not,  as  is^  or  may  be  pre- 
scribed. 

It  is  necessary  to  notice  another  difference  between 
the  remedy,  as  prescribed  by  the  early  and  late  sta- 
tutes referred  to,  or  at  least,  in  the  express  provisions 
of  the  two :  it  is  that  to  which  I  have  previously  ad- 
verted, that  the  act  of  1 807  authorises  the  summary 
proceeding  only  **  upon  a  motion  made  at  the  next 
succeeding  Court"  from  which  such  writ  issued ; 
when  that  of  1826  contains  no  express  limitation  of 
the  time  for  making  the  motion.  It  may  be  a  ques- 
tion whether  the  several  statutes  on  this  subject, 
should  not  be  regarded  as  acts  in  pari  materia,  so  as 
to  extend  the  requisition  to  them  all,  even  in  respect 
to  plaintiffs,  that  the  motion  shall  be  made  at  the  next 
succeeding  term  of  the  Court  from  which  the  execu- 
tion issued.  This,  however,  is  not  a  question  now 
presented  for  consideration,  and  no  opinion  is  intend- 
ed to  be  intimated  upon  it.  But  with  reference  to  the 
debtor  or  defendant  in  execution,  the  act  of  1807,  con- 
taining his  only  authority  for  restitution  to  an  excess, 
in  the  summary  mode,  he  must  adopt  that  remedy, 
if  at  all,  within  the  time  prescribed.  We  can  not, 
on  the  principle  of  the  statutes  being  in  pari  materiay 
disregard  the  time,  and  apply  the  provisions  of  the 
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subsequent  act  to  the  case  of  debtors  ;  reasons.to  the 
contrary  are,  that  the  relief  to  debtors  or  defendants 
in  execution,  is  not  mentioned  in  the  latter,  the  re- 
medy is  more  rigorous,  and  is  of  a  penal  character, 
and  the  limitation  of  time  is  not  expressly  waived 
by  it. 

It  can  not  be  maintained  that  the  defendant  in  er- 
ror has  waived  this  objection.  True  it  is,  that  he  ap- 
peared and  made  defence  to  the  motion  in  the  Cir- 
cuit Court,  and  it  is  not  shewn  that  he  claimed  Ihis 
exception;  but  he  being  successful  below,  was  un-' 
der  no  necessity  of  spreading  the  exceptions  he  may 
have  taken  to  the  decisions  of  the  Court,  upon  the 
record,  and  nothing  appearing  of  record  can  have  the 
effect  to  negative  the  idea  that  he  may  have  urged 
this  objection  to  the  Court,  and  been  overruled  ;  if 
he  did,  the  plaintiff's  bill  of  exceptions  would  not 
necessarily  she^  it.  Besides,  the  limitation  in  this 
respect,  stands  on  a  principle  different  from  the  or- 
dinary limitation  of  actions ;  in  respect  to  the  latter, 
a  subsequent  promise  to  pay,  would  constitute  a  waiv- 
er of  the  defence,  and  by  the  rules  of  practice  defend- 
ants are  required  to  plead  it,  so  that  their  failure  to 
do  so,  implies  a  waiver.  Here,  the  question  relates  not 
to  the  right  involved,  but  to  the  summary  jurisdic- 
tion of  the  Court,  and  we  think  the  failure  to  plead 
this  matter  does  not  constitute  an  estoppel.  Advan- 
tage of  it  is  now  claimed  in  argument,  and  this  ground 
alone  was  sufficient  to  have  justified  the  decision  of 
the  Circuit  Court,  overruling  the  motion ;  that  dif- 
ferent reasons  were  there  given  for  the  decision  does 
not  vitiate  the  result.  If  the  judgment  should  be 
reversed,  and  the  cause  remanded,  there  is  nothing 
to  prevent  the  defendant  in  error  from  availing  him- 
self of  this  objection  to  the  remedy  on  a  future  itrial 
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We  arc  therefore  uiianirnous   in  the  opinion  that 
the  judgment  must  be  affirmed. 


DOBn.S.c/ft^  rtr*»«  DISTRIBUTEES  OF  COCKERHAM. 

Ti)e  ()j  j)han.s'  Ccniil,  in  this  State,  has  jurisdiction  in  a  case  of  admiois' 
tJatioii,  wlierc  the  truth  of  an  inventory  is  contested  ;  and  may  try 
and  decide  the  question,  wliethcr,  or  not,  certain  property  belongs 
to  the  estate. 

r 

In  settling  a  contest  of  this  kind,  the  Orphans'  Court  has  authority  to 
sunihion  a  jury  to  determine  questions  of  fact,  on  which  the  parties 
interested  may  be  at  issue. 

Wlierc,  in  such  a  case,  it  is  decided  that  certain  property,  not  enobraC'* 
ed  iu  the  inventory,  belongs  to  tlic  estate,  the  Court  has  power  to 
drrect  a  division  of  such  propertv  among  the  distributees  ;  or  if  that 
cannot  be  done,  a  public  sale  of  the  property  should  be  ordered,  as 
pjx>vided  for  by  the  statute,  and  the  proceeds  of  such  sale  should  be 
dfvided,  and  it  iserror  for  the  Court  at  once  to  give  judgment  against 
tljo  adininiHtrator  in  cash,  in  favor  of  the  distributees,  for  the  value 
of  the  property  as  assessed  by  the  jury. 

The  juriy<Iiciion  extended  to  the  County  Court  in  cases  of  tliis  charac- 
ter, does  not  deprive  pai-lies  of  their  remedy  by  action  on  the  bond^ 

•   or  bv  bill  in  cjianctrv. 

This  case  came  to  the  Supreme  Courty  on  the  fi- 
nal decree  of  the  Orphans'  Court  of  Pickens,  in  rela- 
tion to  the  settlement  of  an  estate. 

Dobbs  and  Cockerham,  administifator  and  admin- 
iatratrixj  of  the  estate  of  William  W.  Cockerham,  hav- 
ing been  required  to  make  final  settlement  and  dis- 
tribution of  the  estate  of  their  intestate,  the  defend- 
ants  in  error,  heirs  of  said  estate,  filed  a  statement, 
alleging,  that  the  administrator  and  administratrix 
had  not  made  a  complete  inventory  of  the  estate; 
that  certain  slaves  mentioned  and  described  iu  the 
f>tatement;,  hi\d  been  wholly  omitted,  sud  no  return 
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made  thereof,  and  that  the  said  slaves  had  gone  into 
the  possession  of  the  said  plaintiffs  in  error. 
•  A  demurrer  having  been  tendered  on  the  part  of 
the  administrator  and  ailininistratrix  to  this  strte- 
ment,  ainl  it  beini2f  disclosed  ro  the  Court  that  no  in- 
ventodTy  had  ever  been  filed,  the  demurrer  was  over- 
ruled, and  leave  given  the  representatives  to  file  an 
inventory,  and  to  answer  to  the  stateinci^t. 

The  answer  of  the  plaintiffs  in  error,  set  forth,  that 
the  qlaves  mentioned  in  the  statement  of  the  defend- 
ants, were  not  of  the  estate  of  their  intestate,  but  had 
been  loaned  to  him  during  his  life  time,  and  proper- 
ly belonged  to  the  administratrix  and  her  children  i 
that  only  four  of  the  said  slaves  were  in  the  possession 
of  the  intestate  at  the  time  of  his  death 
sidue  had  been  distributed  in  his  life, 
children  of  the  administratrix,  and 
possession  of  intestate  at  the  period  j 
had  since  that  time  remained  in  the  possession 
administratrix,  as  her  own  property. 

The  defendants  in  error  demurred,  li 
answer,  which  being  overruled,  they  replied,  o^eave, 
denying  the  loan,  &c.  and  averring  the  slaves  to  be 
the  property  of  the  estate,  and  subject  tc^listributioni 

After  a  demurrer  to  this  reply,  issue  was  joined 
upon  these  allegations,  and  a  jury  being  summoned 
to  Jry  the  facts,  they  found  the  foi\r  slaves  above  men- 
tioned, subject  to  distribution,  and  assessed  their  va- 
lue and  the  value  of  their  hire,  while  in  possession  of 
the  plaintiffs. 

A  motion  in  arrest  of  judgment  having  been  thfen 
argned  and  denied,  the  Gourt  rendered  a  final  decree, 
including  a  decision  upon  the  whole  value  of  the  es- 
tate, as  before  inventoried  and  §old,  and  the  amoiint 
of  the  verdict  of  the  jury  ;  and  gave  judgment.fora 
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certain  amount  in  monsy,  in  favor  Of  lh6  difetributMS 
•    of  Cockerhani's  estate. 

To  reverse  this  deCre6  th6  pl^ntifTs  tOdk  their  trtit 
tt  error. 

PEfiic,  for  Plaintiffs  in  ferrdr— ArgUfed,  th&t  th*  did- 
ftibutees,  in  proceeding  against  th6  r6pr6fe*ftt&tiv*l 
of  the  estatij  mistook  their  remedy ;  tod  th*  Court 
Mistook  its  powers. 

The  County  Court  for  the  tranfeaction  of  Otptiaiil' 
business^  (lie  said,)  is  a  Court  of  special  ju'risdictioti, 
It  has  not  general  common  law  powers.  If  wo  "wOUld 
know  what  such  a  Court  may  do,  we  must  look  to 
the  statutes  from  which  its  powers  are  derived*  It 
can  exercise  no  powers  but  such  as  have  been  expr*s6- 
ly  delegated  to  it.  It  may  be  true,  that  a  revisiftg 
tribunal  will  not  be  very  strict  as  to  the  formality  ^ 
the  proceedings  of  such  a  Court  as  this,  provided  it 
keep  within  its  jurisdiction  ;  but  it  will  be  held  t0 
strictness  in  regard  to  the  limits  of  its  jul^isdictioti. 

We  have  no  law  authorising  this  Court  to  enquire 
whether  certain  property  did,  or  did  not,  belong  t6 
the  estate.  It  became  the  duty  of  the  represent**  » 
tives,  to  return  to  Court  within  three  months,  an  in* 
Ventory,  upon  oath,  of  the  goods  and  chattels^  rights 
and  credits,  of  the  estate  of  the  intestate ;  which,  if 
received  by  the  Judge,  was  to  be  made  a  matter  of 
record.  Such  record  cannot  be  afterwards  itti peach- 
ed, except  for  fraud. 

The  inventory  became  the  foundation,  on  "whioh 
the  settlement  and  decree  should  have  been  m&de. 
With  the  sak  bill,  it  forms  the  foundation  of  &U  tiie 
sobsequfent  proceedings.  A  notice  i«  req^ined  to  Jbe 
giv^A  of  the  lime  of  the  settlement.  At  this  time  tiie 
parlies  interested,  may  come  in  and  make  Tbfeir  oV 
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jections  to  the  account  stated.  And  then  tlie  Judge 
is  not  to  call  a  jury  and  try  the  issue,  but  he  is  to  hear 
all  that  is  to  be  said ;  and,  if  it  seems  to  be  neoessa- 
ry,  he  may  ra-state  the  account ;  or  he  may  appoint 
auditors,  before  whom  the  patties  may  appear,  and 
make  their  statements  and  explanatrons.  These  au«- 
ditors  may  then  re-state  the  account,  and  return  the. 
same  to  Court  Such  is  the  mode  pointed  out  by 
the  statutes ;  but  we  find  nothing  there,  to  justify  thia 
proceeding.  There  are  cases  in  which  a  Court  may 
impannel  a  jury,  as  in  a  .case  of  6ontempt  in  assess- 
ing a  fine ;  also,  where  it  shall  be  suggested  that  the 
administrator  has  appropriated  to  his  own  use  a  /w- 
tion  of  the  funds  of  the  estate,  which  is  denied  by  the 
adcainistrator  on  oath.  These,  perhaps,  arc  the  only 
two  cases  wliere  the  Court  possesses  the  power.  The 
funds  here  spoken  of  must  be  money  :  it  must  be 
the  funds  of  the  estate.  The  return  shews  what 
these  funds  are.  In  such  case  a  jury  may  be  call- 
ed ;  but  the  Court  cannot  impannel  a  jury  without 
express  authority. 

Where  a  question  arises,  whether  certain  proper* 
ty  does,  or  does  not  belong  to  the  estate,  the  persons . 
interested  can  have  the  question  investigated,  and  the 
adpainistrator  is  entitled  to  a  common  law  trial. 

But  can  the  Court  go  back,  behind  the  inventory, 
and  raise  a  question  as  to  the  right  of  certain  proper- 
ty, whether  it  belonged  to  the  estate,  or  to  the  repre- 
sentative in  another  right  ?  I  contend  that  the  Coun- 
ty Court  has  no  such  power. 

But  if  the  jurisdiction  of  the  Court  were  admitted, 
the  proceedings  would  still  be  erroneous.  Theveri» 
diet  goes  beyond  the  issue,  and  the  judgment  beyond 
the  verdict.  The  only  issue  was,  did  certain .  elavea 
belong  to  the. estate?     The  jury  find  that  a  part  of 
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them  did  belong  to  the  estate  :  they  find  also  the  va* 
lue  of  those  slaves,  the  time  they  were  in  the  posses- 
sion of  the  administrator  and  administratrix,  and  the 
value  of  their  hire  for  that  time.  And  the  Court, 
instead  of  directing  that  these  slaves  should  be  em- 
braped  in  the  inventory,  and  go  tu  the  ordinary  course 
of  distribution,  gave  judgment  against  the  administra- 
tor and  administratrix,  for  their  value  in  money,  and 
also  for  the  amount  of  their  hire.  * 

-  ^  ■ 

•  Shortridge,  contra. — ^Tlier(5  has  been  a  settlement 
of  the  estate.  If  there  should  appear  to  be  error  as 
to  the  four  negroes  (but  I  contend  there  was  none) 
there  would  be  no  need  of  overturning  the  entire  set- 
tlement, or  otherwise  disturbing  the  final  distributioxi 
of  the  estate,  except  as  to  those  slaves* 

The  most  important  question  is,  whether  the  Judge 
of  a  County  Court  has  a  right  to  call  on  an  adminis^ 
trator  to  make  settlement  for  property,  belonging  to 
the  estate,  not  embraced  in  the  inventory,  as  well  as 
for  property  that  is  so  embraced  ?  Is  the  Judge  li- 
mited to  the  inventory  and  sale  bill  ? 
»Aiiu  D»g.253.  By  reference  to  our  statute,*  it  will  be  seen  that 
the  County  Court,  as  to  final  settlement  and  distribu- 
tion of  the  estate,  is  one  of  extensive  and  ample  ju* 
•  risdiction.     And  my  Lord  Coke  says,  that  wherever 

a  power  is  granted,  all  is  granted  that  is  necessary  to 
carry  the  power  into  effect.  It  does  not  vitiate  the 
proceedings  that  the  Judge  called  in  the  aid  of  a  jury. 
If  the  statute  had  not  given  that  power,  it  would  still 
have  been  incidental  to  the  power  granted.  If  the 
Judge  had  the  right  to  settle  the  matter,  he  had  a 
right  to  call  in  aid — whether  you  call  that  aid  jury- 
men or  auditors.  But  the  act  authorises  a  jury  in 
any  case  where  it  may  be  necessary.     The  Judge* 
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in  thi$  case,  was  more  regular  and  formal  in  his  pro> 
ceedings  than  in  the  County  Court.  He  required  a 
statement,  and  a  regular  issue  to  be  made  up  between 
the  parties. 

If  the  act  had  not  given  the  power  of  summoning 
a  jury,  &c.  yet  the  Judge  would  have  had  the  power 
in  the  way  it  is  possessed  by  a  chancellor,  who  may 
at  any  time  have  the  aid  of  a  master,  of  auditors,  or 
of  a  jury,  as  to  matters  of  fact.  •  The  Judge  might 
have  decided  all  he  did  decide,  himself:  is  there, 
then,  any  reason  for  overturning  the  proceeding,  be- 
cause, out  of  abundant  caution,  he  called  In  the  aid 
of  a  jury? 

.  As  to  the  final  judgment  or  decree  being  errone- 
ous, I  ccmtend  that  it  was  the  fault  of  the  administra- 
tor and  administratrix,  that  this  property  was  not  em- 
braced in  an  inventory,  and  could  not,  therefore,  go 
in  tiiie  ordinary  course  of  distribution ;  they  were, 
therefore,  liable  to  a  judgment  against  them  for  the 
Yalue  of  the  slaves,  and  the  amount  of  the  hire  in 
money. 

By  Mr.  Justice  Hitchcock  : 

The  plaintiflfs  in  error,  who  are  administrator  and 
administratrix  of  William  W.  Cockerham,  deceased, 
were  cited  before  the  Judge  of  the  County  Court  of 
Pickens  county,  to  make  final  settlement  of  their  ad- 
ministration, and  to  make  distribution  of  the  estate 
among  the  heirs.  At  the  hearing  before  the  Judge 
in  October,  1833,  the  defendants  in  error,  a  part  of  said 
heirs,  filed  a  statement  as  follows  : 

"  The  distributees,  in  the  above  case,  allege  and 
aver,  that  the  said  administrators  have  not  made  a 
true  and  perfect  and  complete  inventory  of  the  perso- 
nal estate  of  their  intestate,  but  that  they  have  neg- 
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lected  and  omitted  to  return  in  said  inventory,  the 
following,  negroes,  to-wit,  Hannah,  &c.  (some  nine  or 
ten  in  number.)  The  distributees  farther  allege,  that 
the  aforesaid  negroes  came  to  the  possession  or  know- 
ledge of  the  said  administrators,  and  ought  by  them  to 
have  been  embraced  in  their  inventory  of  the  estate  of 
their  intestate,  and  should  go  in  course  of  distribu- 
tion among  the  distributees." 

To  this  statement 'the  plaintiffs  in  error  demurred; 
and  it  appearing  that  they  had  not  filed  any  invento^ 
ry,  leave  was  then  given  them  to  file  one,  which  wss 
done,  and  which  was  recorded. 

On  argument,  the  demurrer  was  overruled  ;  and 
leave  was  givdn  them  to  answer  or  plead  to  issue ; 
which,  at  their  request,  they  were  to  make  under 
oath.  Leave  was  also  given  the  distributees  to  fife 
an  amended  statement ;  and  leave  being  given  to  ei* 
ther  pawty  to  have  subpoenaesj  and  commissions  for 
testimony,  the  case  was  continued  to  January;  lS34t 
at  which  time  the  administrators  filed  their  ^nsw&r, 
in  which  they  state, — 

"  That  the  intestate,  before  his  marriage  with  Nan- 
cy Cockerham,  (who  is  one  of  the  respondents)  was 
intermarried  with  another  woman,  since  deceased,  by 
whom  he  had  children,  towit,  the  said  Wm  Cockerham 

and Cockerham,  who,  by  her  intermarriage  with 

Elsey  Hunt,  became  the  mother  of  Wm.  and  Huron 
Hunt,  who,  in  this  cause,  appear  in  the  character 
of  complainants,  under  the  denomination  erf  dis- 
tributees of  William  W.  Cockerham:  that  after  the 
decease  of  his  first  wife,  William  W.  Cockerham  in- 
termarried with  the  said  Nancy  Cockerham,  daugh- 
ter of  Elisha  Efstis,  by  whom  he  had  children,  io- 
wit,  Catharine  Cockerham,  now  Catharine  Dpbfas, 
Polly  Cockerham,  now  Polly  Dobbs,  Patsey  Cod:ejt* 
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ham,  new  Patsey  Shannon,  and  Elisha  Cockerham : 
that  after  his  intermarriage  with  the  said  Nancy 
CJockerham,  the  said  Elisha  Estis  did,  for  reasonft 
not  certainly  known  to  these  respondents,  lend  or  give 
to  the  said  William  W.  Cockerham  and  his  wife,  the 
said  Nancy,  the  aforesaid  negro  woman  Hannah,  and 
upon,  the  condition,  that  the  said  Hannah  and  her  in- 
crease or  offspring,  should,  after  the  termination  of 
said  loan  or  gift,  or  after  the  death  of  the  survivor  of 
the-  said  William  W.  Cockerham  and  Nancy  his 
wif^,  be  the  property  of  the  children  of  the  saidNto- 
cy  Cockerham:  that  the  said  William  W.  Cocker- 
ham, in  his  life  time,  on  the  15th  October,  1806,  ao* 
kuowledged  iu  writing,  under  his  hand  and  seal, 
(which  writing  is  ready  to  be  produced)  that  said  ne- 
gro Hannah  was  loaned  to  him,  and  that  he  never 
had  any  right,  title,  claim,  or  dpmand  to  th^  said 
Hannah,  or  to  her  increase,  but  that  they  did,  and 
ought  of  right  and  justice  to  belong  to  the  children 
of  his  then  Wife,  Nancy  Cockerham,  wfetch  childrta 
are  the  persons  abover  named  :  that  at  the  time  of  the 
death  of  the  said  William  W.  Cockerham,  there  were 
in  his  possession,  only  Hannah,  Martin,  Frapk,  and 
Lucy,  of  her  increase;  the  others  of  tier  increase, 
had  previously  been  distributed  among  the  children 
of  the  said  Nanpy,  by  the  authority  which  they  be- 
lieved they  possessed  under  the  terms  of  the  original 
gift  OT  loan :  that  the  said  negroes,  nor  any  one  or 
more  of  them,  have  never  been  in  the  possession  or 
knowledge  of  the  respondents,  as  administrator  and 
administratrix,  as  part  of  the  estate  of  the  said  Wil- 
liam W.  Cockerham,  but  that  they  have  ever  been 
in  the  possession  of  those  to  whom  they  were  dislari- 
buted  as  aforesaid,  in  the  life-time  of  the  said  Wil- 
Jiam  W,  Cockerham,  except  the  four,  which  bs  afbre* 
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said,  were  in  the  possession  of  the  decedent  at  the  time 
of  his  death,  and  since  tiien  they  have  femained,  and 
still  ajre,  in  the  possession  of  the  said  Nancy  Cocker- 
hajn>  as  her  rightful  property,  during  hei*  life-time 
according  to  the  terms  of  the  original  gift  or  loan, 
and  then  to  become  the  property  of  her  children." 

To  this  answer,  the  distributees  filed  a  demurrer, 
which  upon  argument  was  overruled,  and  leave  .given 
them  to  reply  ;  upon  which  they  filed  a  replication, 
stating  that  the  said  Hannah  was  not  giv^n  as  a 
loan,'  but  absolutely,  and  without  condition  "^oT  limita- 
tion ;i  that  the  negroes  were  all  in  the  pDssessipik  of 
4;he  dbcedeAt  in  \is  life-time,  and  at  the  titaj^  of  bis 
death,  and.tliat  they  are  subject  to  general  distribu- 
tion among  aH  the  heirs  of  the  said  decedent,  and  not 
exclusively  among  the  children  ofthe.Sliid  Nancy 
"Coclcrhafti ;  they  d.eny  all  the- allegaitions  in  tfiean- 
swer^^And  put  theiti selves  upon  the  c'ojmtBgf.  .^ 
,     To  tjiis  replication,  there  was/wlfemiiri^r,  which  vfBs 

cmepi\th^,9^d  the  administrator  tj^4  '^^^^  to  join  ^ 
sue,*  which  yf^  done,  and  the  sherifFwa$  ordered  forth- 
wit^*to'  summons  and  impaty^ftl  a.jifr%^'of  bystanders, 
to  try  the  if^sue,  tvhich  wg'scjptio,  and  a  veidict  was 
rondere^l,  ffiiWing  the  four  negroes  subjecft'to  genetal 
distribntioij,  as  a  part  of  tiie  property  of  th^  estate  ci 
William  W.  Cockerham  ;  the  jury  |ilso.:'ajS6e)s§jed.  tlie 
Talne  of  each  negro,  and  the  value  of  the  hirp  of  each, 
during  the  time  they  had  been  in  th^  pGS$eS9U)n  of 
the  administrator  and  administratrix.  A  motion 
was  then  made  to  arrest  the  judgment  of  the  C<>lirt^ 
which  was  overruled,  and  the  Court  then  prciceeded 
to  render  judgment,  as  well  upon  the  verdict  asnjpon 
the  evidence  adduced,  and  taldng  the  value  of  the  es- 
.lata  previously  inventoried  and  sold,  and  the  value 
of  the  negroes  and  their  hire,  as  assessed  by  the  jury^ 
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proceeded  to  decree  distribution  in  money  to  the  va- 
rious distributees,  fifteen  in  number,  and  directed 
ejC3;atio.i3  or  atta^hmonts,  as  might  ba  required,  to 
eaforce  the  decrae  of  distribution. 

This  case  has  b33n  brought  by  'writ  of  error  into 
tliis  Court,  and  several  assignments  have  been  made 
and  argued.  The  first  question  which  will  be  no- 
ticed in  the  vie':^'  which  the  Court  has  taken  of  the 
cas3,  is—Whether  the  County  Court  has  jurisdiction, 
in  a  case  where  the  truth  of  an  inventory  is  question- 
ed, so  far  as  to  try  the  right  of  property?  This  can- 
not be  done  by  the  eclesiastical  courts  in  England. 
An  inventory  is  there  required  for  the  benefit  of 
creditors,  legatees  and  parties  in  distribution,  and  it 
must,  by  statute  of  -21  Henry  VIII,  be  exhibited  on, 
oath,  which  the  ordinary  is  bound  to  receive.  The 
creditor  may  state  objections  to  the  inventory,  >vhich 
the  party  is  bound  to  answer  upon  oath,  but  no  evi- 
dence is  admissible  to  contradict  the  answer.  If  the 
creditor  be  still  dissatisfied,  he  may  have  recourse  to 
equity  for  relief;*  and  it  appears  that  legatees  and  *To]w  on  Ex. 
distributees,  though  they  may  require  an  account  1942.  ""' 
from  the  administrator  in  that  Court,  cannot  dispute 
there,  the  truth  of  the  inventory.'*  When  a  ques-49^"®'*'"^*- 
tion  of  this  kind  is  raised,  the  party  is  entitled  ex  de- 
bitD  justiticB,  to  an  assignment  of  the  administration 
bond,  and  to  sue  in  the  name  of  the  ordinary,  when 
be  can  assign  as  a  breach,  the  not  exhibiting  a  true 
inventory."  That  Court  having  neither  Common  law 
or  Chancery  powers,  is  prohibit  3d  from  taking  juris- db.  49$. 
diction.* 

In  the  case  of  the  Selectmen  of  Boston  vs.  iJay&-*^r«nbi.Eq- 
ton,*  the  Court  say,  **  that  upon  consideration  we  areHSfass-Rcp, 
all  of  opinion,  that  the  Probate  Court  in  adjusting 
aa  account  exhibited  by  an  executor  or  administra- 
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tof ,  are  competent,  having  satisfactory  evidence  before 
them,  to  require  an  allowance  of  assets  not  invento- 
ried or  credited.  Bat  they  say  farther,  that  in  the 
exorcise  of  the  authority,  the  Probate  Court  ought  to 
employ  its  discretion  in  rejecting  or  suspending  the 
account ;  that  the  party  may  have  his  remedy  at 
law,  by  allowing  him  to  prosecute  his  remedy  upon 
the  administration  bond.  The  reason  assigned  by 
the  Court  is,  that  to  proceed  in  that  summary  way, 
would  deprive  the  party  of  the  advantage  of  a  trial 
upon  more  formal  proceedings  and  before  a  jury,  to 
determine  the  facts  contested  ;  and  upon  the  whole 
tiew  of  that  case,  the  Court  directed  a  trial  at  law 
upon  the  bond*  They  admit,  however^  the  power 
of  the  Court  to  proceed. 

In  the  case  of  Higlee,  et  ai.  vs.*  Bacon,  adrrCry  the 
*3  FJck.  484.  Court  decided,  that  the  party  at  whose  instance  inter- 
rogatories have  been  proposed  in  the  Court  of  Pro- 
bate,, to  an  administrator  touching  his  account,  has  a 
right  to  offer  evidence  to  disprove  his  answers  :  in 
this  case,  the  charge  was,  that  the  administrator  had 
concealed  monies  and  goods  belonging  to  the  estate. 

We  have  looked  into  all  the  American  authorities 
which-  we  can  find  here,  but  do  not  find  any  cases  in 
the  other  States,  on  the  point.  The  most  ordinary 
cdurjse  appears  to  be,  to  proceed  by  suit  on  the  ad- 
ministration bond,  or  by  bill  in  Chancery.  The  ques^ 
tion  is  one  of  great  practical  importance,  and  is  entire- 
ly new  in  this  State,  so  far  as  we  are  advised.  Up- 
on a  consideration  of  the  case,  however,  and  an  ex- 
amination of  our  statute,  we  are  of  opinion,  that  the 
Court  has  jurisdiction,  and  that  it  was  properly  exer- 
cised in  this  case. 

The  Judges  of  the  County  Courts  in  this  State,  sit- 
ting  a.-  Judges  of   Probate,  hr.ve  all  the  powers  of 
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Courts  of  Ordinary  in  England,  and  by  statute,  vari^ 
ous  other  powers  are  given  to  enable  them  to  settle, 
and  finally  adjust  every  question  that  can  arise  ia  re» 
lation  to  estates. 

Bv  the  act  of  1821,*  executors  and  administra-  ,.,  _,,  ,>^ 
tors  are  required,  withm  three  months,  to  return,  unr  sac, 26, 
der  oath,  a  full  inventory  of  all  goods  and  chattels, 
rif^hts  of  and  debts  due  or  accruinor  to  the  testator  or 
intestate  at  the  time  of  his  death,  which  have  come 
to  their  knowledge  or  possession;  setting  forth  the 
times  at  which  they  are  due,  and  whether  by  open 
account,  promissory  note,  or  bond;  which  is  to  be  re- 
corded. The  Jud^e  of  the  Court  is  to  examine  and 
audit  all  the  accounts  of  ex'rs  and  adm'rs  for  final  set- 
tlement, giving  forty  days  notice  of  the  time  and 
place  to  all  persons  interested  in  the  accounts,  and  if 
any  person  interested  in  the  settlement  shall  make 
exception  to  the  report  of  the  Judge,  the  Court  shall 
proceed  to  hear  the-  proofs  and  allegations,  and  cor^ 
rect  or  amend  the  errors  or  mistakes,  or  refer  tHem  to 
auditors  to  do  the  same,  who  are  to  make  report  at  the 
next  term  of  the  Court,  of  their  proceedings,  for  cou* 
firmation. 

By  the  24th  section  of  the  act  of  1821,*  the  docu- 
ments and  evidence  of  all  settlements  made  withex-bAik,Dig.?sat 
ecu  tors  and  adm'rs,  are  to  be  carefully  preserved  by  the  "*•  ^' 
clerk,  and  the  settlement  entered  of  record  ;  which 
evidence,  vouchers,  documents  and  settlement  shall  be 
good  evidence  in  any  suit  for  or  against  the  executors 
and  administrators,  and  shall  not  be  impeached,  ex- 
cept for  fraud  in  obtaining  the  same. 

By  the  sixth  section  of  the  same  act,  (page  251,,) 
the  Court  may,  in  all  cases  where  it  may  be  necessary, 
to  have  a727j  matter  before  it  tried  hj  a  jury,  order 
the  sheriflf  to  forthwith  summon  and  impannel  a  jury, 
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to  try  the  facts :  and  by  the  fii'st  section  of  an  act 
of  1830,  (page  252)  all  decrees  by  the  Orphans'  Courtr 
on  Jinal  settlements  of  the  accounts  of  ex'rs  or  adm'rs, 
shall  have  the  force  and  effect  of  jmlgments  at  law, 
and  executions  may  issue  for  the  collection  of  the  se- 
veral distributive  amounts  against  them  ;  and  when 
distribution  of  real  or  personal  estates  is  decreed  by 
the  said  Court,  each  distributee,  heir,  or  devisee,  may 
and  shall  have  his  or  her  writ  of  execution  or  attach-^ 
ment— one  or  both  in  the  case  of  personal  estate,  and 
.  in  case  of  real  estate,  a  writ  of  habere  facias  posses^ 
sionem  against  the  executor,  administrator  or  guar- 
dian :  and  by  the  second  section  of  an  act  passed  in 
1S32,  where  an  execution  against  an  executor  or  admi* 
nistrator,  on  a  final  settlement,,  is  returned  no  proper^ 
^'ik-.Dig.TSiJj/  foundy  execution  may  issue  on  the  bond.* 
•ec.  40.  rYYie  power  to  examine  into  the  facts  growing  out 

of  a  contested  inventory,  is  not  expressly  given;  but 
the  power  to  adjust  and  audit  all  accounts  of  adminiS' 
trators,  we  think,  embraces  the  case.  The  invento^ 
ry  is  a  part  of  the  account.  The  settlement,  when 
made,  is  to  ho  final,  and  to  have  the  effect  of  a  judg* 
ment.  A  jury  is  authorised  to  try  every  contested 
fact,  as  fully  as  it  can  be  done  before  the  Circuit  Court, 
and  a  specific  execution  of  the  decree,  when  proper- 
ty is  withheld,  can  be  had  by  attachment.  This  re- 
medy is  much  more  speedy,  and  equaJly  as  safe  to 
all  parties,  as  the  action  at  Common  law,  or  a  bill  in 
Chancery.  Every  question  of  law  that  can  arise,  can 
be  reserved  by  bill  of  exceptions,  and  the  revising 
power  of  the  higher  tribunals  is  equally  open  to  the 
parties,  as  in  other  cases.  We,  therefore,  do  not  feel 
at  liberty  to  deny  to  the  Court,  the  jurisdiction  it  ha$ 
exercised  in  this  case. 
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By  this  opinion,  we  do  not,  by  any  means,  intend 
ta  deprive  distributees,  &c.  of  the  remedies  by  action 
on  the  bond,  or  by  bill  in  chancery.  They  are  un- 
iuoubtedly  concurrent,  and  the  administnitor  may  be 
ptt>ceeded  against  in  either  way. 

We  are  of  the  opinion  also,  that  the  administra- 
tors were  properly  subjected  to  the  payment  of  hire 
for  the  time  the  negroes  were  in  their  possession,  and 
that  there  was  no  error  in  the  mode  in  which  the 
Hinonnt  was  ascertained. 

But  we  think  the  Court  did  err,  in  charging  the 
administrators  with  the  value  of  the  four  slaves,  a? 
found  by  the  jury,  and  in  making  distribution  in 
cash.  By  the  verdict,  the  negroes  were  found  sul)- 
jact  to  distribution,  and  should  have  been  divided 
among  the  distributees,  or  if  that  could  not  be  done, 
they  should  have  been  ordered  to  be  sold  at  public 
auction,  under  the  first  section  of  the  act  of  1820,'      »\ik.Dig.i56. 

It  is,  therefore,  the  opinion  of  the  Court,  that  the*^*^**^* 
decree  of  the  County  Court  be  affirmed,  except  as  to 
that  part  which  charges  the  administrators  with  the 
value  of  the  slaves,  and  the  distribution  made  under 
it,  and  that,  as  to  that,  the  same  be  reversed  and  the 
cause  remanded. 
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Although  the  Supreme  Court  will  not  examine  into  the  merits  of  an  applica* 
tion  to  an  inferior  Court,  for  a  new  trial ;  yet  the  competency  of  nuch  Court 
to  grant  it,  is  a  proper  subject  of  revision. 

By  the  nrnctice  of  the  Courts  of  this  State,  the  torm  of  the  Court  is  the  limit 
within  which  the  power  of  jrraniing  new  triale  is  to  be  exercised. 

Whether  in  a  procending  before  a  Jui<t)ce  of  the  Peace  for  forcible  ©ntry  and 
detainer,  the  Justice  has  the  discretionary  power  of  granting  a  new  trial  on 
merits — Qitare. 

Where^  after  a  judgment  for  defendant,  on  unlawful  detainer,  a  Justice,  (after 
three  days  consideration)  granted  a  new  trial  to  plaintiff,  and  gave  a  new  judg- 
ment, without  notice  to  defendant ;  held  to  be  error. 

White,  the  defendant  in  error,  instituted  a  pro- 
ceeding for  unlawful  detainer,  before  a  Justice  of  the 
Peace  in  Pickens  county;  which,  on  trial  by  a  jury, 
resulted  in  favor  of  the  defendant.  Several  days  af* 
ter  the  rendition  of  the  judgment,  the  Justice,  consi- 
dered and  granted  a  new  trial  to  the  plaintiff,  and 
thereon  the  latter  obtained  a  verdict.  On  certiorari  to 
the  Circuit  Court,  the  decision  of  the  inferior  Court 
was  affirmed,  and  the  defendant  brought  the  case  to 
this  Court,  by  writ  of  error. 

By  Mr.  Justice  Thornton  : 

This  was  a  proceeding  had  under  the  statute  of 
forcible  entrj^  and  detainer,  by  which  a  Justice  of  the 
Peace  is  constituted  a  special  Court,  to  try  that  mat- 
ter. It  was  brought  by  certiorari  into  the  Circuit 
Court  where  upon  motion  to  dismiss  the  errors  as- 
signed, thoy  were  so  dismissed,  (as  the  record  states 
it)  and  judgment  entered  in  affirmance  of  the  judg- 
ment of  the  Justice  of  the  Peace.  It  is  not  material, 
I  apprehend,  that  the  mode  of  trial  in  th^  Circuit 
Court,  was  by  motion,  as  stated,  instead  of,  upon  a 
formal  joinder  in  error.     The  result,  which  was  an 
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affirmance  of  the  judgment  of  the  Justice,  is  all  that 
we  deem  it  important  to  consider. 

There  were  many  matters  assigned  for  error  on  the 
record  of  the  proceedings  had  before  the  special  Court ; 
but  we  think  it  is  unnecessary  to  notice  more,  than 
relates  to  the  granting  of  the  new  trial  by  that  tribu- 
nal, as  is  set  forth  on  the  record. 

It  appears,  that  on  the  25th  of  January,  1833,  a 
trial  was  had,  and  concluded  by  a  verdict,  and  judg- 
ment entered  thereon,  and  signed  by  the  justice*, 
That  on  the  next  day  a  motion  was  made,  upon  an- 
affidavit  of  surprise,  by  the  defendant  in  error,  for  a 
new  trial.  Argument  is  heard  on  this  motion  by  the 
attorneys  of  both  parties,  and  the  Justice  takes  an 
udoisare.  Three  days  thereafter,  viz.  on  the  29th  of 
the  same  month,  he  determined  to  grant  the  new  tri- 
al, and  informed  the  parties  of  this  determination/ 
The  record  shews,  that  on  the  9th  of  February  fol- 
lowing, a  second  trial  was  had,  at  which  there  was 
no  appearance  by  the  plaintiff  in  error,  though  solemn- 
ly called.  The  only  notice,  or  proof  of  knowledge  on 
the  part  of  the  plaintiff  in  error,  that  the  9th  of  Fe- 
bruary was  the  tinje,  at  whicli  this  second  trial  was 
to  take  place,  which  the  record  discloses,  is  a  process 
issued  by  the  Justice,  commanding  the  sheriff  to  sum- 
mons him,  to  appear  and  defend,  and  on  the  25th  of 
January,  1833,  which  was  an  impossible  time. 

The  statute  creating  this  special  Court  for  the  tri- 
al of  forcible  entry  and  detainer,  does  not  expressly 
grant  the  power  of  allowing  a  verdict  to  be  set  aside 
after  being  rendered,  and  a  new  trial  to  be  had.  It 
is  entirely  silent  on  the  subject. 

I  find  great  contrariety  in  the  decisions  of  the 
Courts,  as  to  the  extent  of  the  powers  of  inferior  tri* 
bunals  in  regard  to  this  matter. 
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In  2  Salk.  650— Vmer's  Abridgment,   title  Trieh 
and  ill  Gth  Bacon's  Alridgmerit,  same  Title,  C58,  crd    . 
ia  other  English  aulhorities,  I  find  the  pesilion  laid 
down  without  qualification,  that  a  new  trial  cannet 
he  granted  by  inferior  Courts. 

laTidd's  Practice,  vol.  2,  810,  and  1st  vol.  ib.  47P, 
it  is  said  that  verdict  may  be  set  aside,  and  new  tri- 
ad granted,  for  irregularity,  but  not  on  the  nnerits. 

In  1st  Burr.  5GS,  (Rex  vs.  Peters)  it  may  be  deduc- 
ed from  the  opinion  of  the  Justices,  that  a  new  trial 
may-  be  granted  by  inferior  Courts,  not  only  for  irre- 
gularity, but  for  surprise ;  and  in  Douff.  354,  such 
seems  to  be  the  admitted  doctrine. 

In  1st  Johnson^&  Cases,  179,  181,  241,  it  is  decided, 
that  the  Sessions  Court  of  New- York,  being  an  infe- 
rior Court,  cannot  grant  a  new  trial  on  the  merits. 
See  also  New-York  Cases  in  Error,  319,  and  2  Johnr 
swis  Heports,  371,  where  the  same  principle  is  recog- 
nised. 

The  reason  on  w^hich  the  doctrine  rests,  as  may  be 
gleaned  from  those  authorities,  seems  to  be,  that  there 
is  an  ample  redress  provided  for  this  matter,  by  vir- 
tue of  the  controlling  powere  inherent  in  the  superior 
tribunals.  If  the  verdict  be  against  evidence,  &c.  the 
whole  case  case  may  be  taken  up  to  the  superior 
tribunals,  and  a  trial  de  novo^  be  there  had.  It  must 
be  observed,  that  in  this  case,  there  is  no  such  mode 
of  redress ;  for  the  only  effect,  of  the  mode  appointed 
to  take  the  ca«se  into  the  superior  tribunal,  that  is 
by  certiorari,  is  to  correct  errors  of  law  apparent  en 
the  record.  In  this  view  of  the  matter  it  would 
seem  that  there  is  danger  of  a  failure  of  justice,  un- 
less: a- new  trial  can  be  granted,  especially  in  cases  of 
surprise.  I  am  inclined  to  think,  that  the  same  rea- 
soning which  induced  a  departure  from  the  doctrine 


JUNE  TCRAf,  1835.  345 


BARR  VS.   "WHITE. 


as  once  held,  that  no  new  trial  could  be  granted  after 
a  trial  at  bar,  would-  warrant  the  allowance  of  new 
trials  in  special,  or  inferior  Courts,  wherever,  as  in  the 
case  before  us,  there  is  no  means  by  certiorari,  or 
otherwise,  to  redress  the  ffrivance.'     But,   we  de-     ., 

.  .    .  »2Tidd  sP.GSG 

cline  any  positive  expression  of  opinion  upon  this  " 
point,  as  it  is  not  necessary  to  a  decision  of  the  case 
that  we  should  do  so.  For,  even  if  it  be  allowable  to 
grant  new  trials  in  this  proceeding,  it  was,  we  are  sa- 
tisfied, erroneous  to  have  set  aside  the  first  verdict 
and  judgment,  and  to  have  proceeded,  after  the  man- 
ner disclosed  in  the  record,  to  a  second.  Nor  are 
we  to  be  understood  as  receding  in  this  decision,  from 
the  extent  to  which  we  have  heretofore  gone,  in 
refusing  to  review  the  exercise  of  the  •  discretion- 
ary power  of  inferior  courts,  on  the  subject  of 
new  trials.  A  distinction  necessary  to  be  observed, 
obtains  in  this  matter,  which  is,  that  though  the  me- 
rits, or  grounds  of  an  application,  (as,  for  example, 
the-  sufficiency  of  the  affidavit  of  surprise,)  will  not 
be  examined  into,  yet  the  competency  of  the  Court  to 
grant  it,  (as  where  it-  should  be  granted  after  two 
new  trials  already  had)  is  a  proper  subject  of  revision. 
The  error  committed  in  this  case,  is  of  the  latter 
kind ;  and  consists  not  merely  in  the  granting  of  the 
new  trial,  but  also  in  the  failure  to  notify  the  plain- 
tiff in  error  of  ihe  time  at  which  such  new  trial  would 
be  had ;  of  which,  in  a  case  like  this,  it  would  be  ab- 
surd to  say,  that  in  legal  contemplation  he  is  to  be 
held  cognizant,  as  it  was  evidently  arbitrary  with 
the  Justice. 

It  Is  a  settled  doctrine  on  this  subject,  that  no  new 
trial  can  be  allowed  after  tlie  rendition  of  final  judg- 
ment in  the  cause.  According  to  our  practice,  the 
term  of  the  Court  is  the  limit  within  which,  such 
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discretionary  power  is  to  be  exercised ;  it  beiQg  consi- 
dered that  the  judgment  is  inchoative,  and  the  record 
still  in  the  control  and  power  of  the  Court,  until  its  sig- 
nature by  the  Judge,  which  is  the  last  act  of  the  term, 
and  the  consummation  of  its  business.  Now,  here, 
this  provisional  Court  had  terminated,  or  at  any  rate 
the  destiny  of  the  case  was  fixed  beyond  the  control 
of  the  Justice,  by  the  rendition  of  judgment,  as  at- 
tested by  his  signature,  on  the  day  before  any  motion 
was  made  for  the  new  trial. 

It  was  also  erroneous  to  proceed  to  judgment  in  the 
new  trial,  as  the  Justice  did,  without  any  notice  to 
the  plaintiiBT  in  error  when  it  would  take  place,  or 
waiver  of  such  notice  by  an  appearance ;  one,  or  the 
other  of  which,  is  as  necessary  to  uphold  the  second 
trial^as  to  render  the  first  of  any  binding  efficacy. 

In  any  view  of  the  case  then,  there  was  error  in 
'  the  Circuit  Court  in  afiirming  the  judgment  of  the 
Justice,  as  last  rendered  by  him  ;  for  which  the  judg- 
ment of  the  said  Circuit  Court  must  be  reversed,  as 
also  the  proceedings  had  before  the  Justice,  afler  the 
first  judgment  rendered  by  him. 
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M302E  &  DAKEH  Mm»  COKER. 

U.i:ler  the  actof  1307,cx3m;itmg  free'iolders  from  suit  out  ofthe  county  oftbcir 
parol aadnt  residencs ;  it  U  not  required,  that  the  residence  and  freehdd 
should  be. in  the  same  county.    . 

The  words  "  permanent  reiiidenco"  and  "  residence/'  as  used  in  that  statute, 
arc  equivalent  in  signification. 

This  action  was  commenced  before  a  Justice  of  the 
Peace,  and  taken  by  certiorari  to  the  Circuit  Court 
of  Shelby.  The  point  there  raised,  was  as  to  the 
privilege  of  the  plaintiff  in  error,  Moore,  under  the 
statute  of  1807,  exempting  parties  from  suit,  out  of 
the  county  of  their  permanent  residence.  The  proof 
was,  that  Moore  was  ^  resident  citizeii  of  St.  Clair,  at 
the  time  the  action  was  commenced,  and  a  freehold- 
er in  the  county  of  Shelby.  The  Court  below 
gave  judgment  for  the  defendant  in  error,  to  reverse 
which,  a  writ  of  error  was  taken  here. 

Moody  for  Plaintiff  in  error.— The  point  here  pr^ 
sented  is,  whether  the  statute  exempting  freeholders 
from  being  sued  out  of  the  county  of  their  residence, 
requires  the  freehold  and  residence  to  be  in  the  same 
county.  The  language  of  the  statute  certainly  does 
not  make  this  requirement.  It  was  passed  during 
our  territorial  government;  and  its  language  is  "  free- 
holder of  the  territory'' — not  freeholder  of  the  coun- 
ty. It  requires  that  the  freehold  be  in  the  territory, 
and  it  requires  nothing  more,  nor  do  I  see  any  good 
reason  for  doing  violence  to  the  language,  to  give  to 
the  statute  a  different  meaning. 

Erwin,  contra. — The  language  of  the  statute  is 
vague  and  loose.     It  is  therefore  necessarj'  to  con^ 
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strue  it  according  to  its  reason  and  spirit  In  pro- 
tecting the  freeholder,  it  was  surely  not  the  object  of 
the  Legislature  to  set  a  trap,  to  involve  creditors  in 
costs.  Suppose  a  man  living  in  Jackson  county, 
where  he  has  no  freehold,  owns  an  acre  of  ground 
somewhere  in  the  soutl;Lern  part  of  the  state ;  .how 
would  the  creditor  know  that  he  was  not  liable  to 
be  sued  out  of  the  county  of  his  residence.  The  law 
could  not  intend  to  require  of  the  creditor  more  than 
reasonable  diligence  in  making  inquiry  before  he 
commenced  his  suit.  It  could  not  have  been  intend- 
ed by  the  statute  that  the  person  about  to  bring  a  suit 
should  do  more  than  to  examine  the  records  of  the 
county  where  the  person  to  be  sued  might  reside. 
If  he  should  be  found  to  have  a  freehold  there,  then 
he  could  not  be  legally  sued  out  of  the  county  of  his 
residence  :  but  if  he  should  have  no  freehold  there, 
his  residence  should  not  be  regarded  as  permanent-— 
and  the  restriction  as  to  the  county  in  which  suit 
was  to  be  brought  would  not  apply.  A  freehold  in 
another  county  would  give  no  permanence  to  his  re- 
sidence, and  would  not  come  within  the  reason  of  the 
law.  It  does  not  appear  by  the  bill  of  exceptions  in 
this  case,  that  the  county  of  St.  Clair  was  the  defen- 
dant's permanent  residence.  One  object  of  the  sta- 
tute probably  was  to  encourage  the  obtaining  of  free- 
holds— permanent  homes.  The  privilege  was  only 
intended  for  such  as  had  such  permanent  residence. 

By  Mr.  Justice  Thornton  : 

This  was  a  suit  commenced  by  warrant  before  a 
Justice  of  the  Peace,  in  the  county  of  Shelby,  and  re- 
moved by  certiorari  into  the  Circuit  Court  of  that 
ftDunty.  The  ampunt  in  controversy  is  trivial ;  but 
the    principle    involved    in   the    only    assignment 
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of  error  necessary  to  be  noticed,  is  important ;  not 
only  from  it«  frequent  recurrence  in  practice,  but  as 
it  bears  upon  tlie  pergonal  privileges  of  the  citizen. 

The  amount  in  controversy  being  under  twenty 
dollars,  the  case  was,  of  course,  determinable  by  the 
Court  alone ;  before  whom,  it  appears  from  the  re- 
cord, the  plaintiff  Moore,  who  was  defendant  in  the 
warrant,  attempted  to  avail  him:^0lf  of  the  privilege 
conferred  upon  freeholders  by  an  act  of  1807,*  ex-«Aik.Dig.«84, 
empting  them  from  suit,  (except  ia  certain  actions,  •'®*  ^^* 
©f  which  this  was  not  one,)  out  of  the  county  of  their 
"  permanent  residence."  The  proof  adduced  in  sup- 
port of  this  exemption,  was,  "  that  at  the  commence- 
ment of  the  suit,  he  was  a  resident  citizen  of  the  coun- 
ty df  St.  Clair,  arid  that  he  was  a  freeholder  in  the 
State ;  that  freehold  being  in  the  county  of  Shelby."' 

The  Court  below  gave  judgment  upon  this  proof 
against  the  plaintiff,  Moore. 

The  statute,  I  am  satisfied,  does  not  require,  that 
the  residence  and  freehold,  should  both  be  in  the 
same  county  ;  but  that  a  freehold  in  any  county  in 
the  State,  and  a  permanent  residence  in  any  other 
county,  confers  the  privilege  of  exemption  from  suit, 
(in  all  those  actions  not  excepted,)  unless  it  be  brought 
in  the  county  of  such  residence.  The  only  ground 
upon  which  the  judgment  of  the  Court  below  can  be 
sustained,  is,  that  the  proof  of  the  plaintiff  in  error, 
Moore,  being  "  a  resident  citizen  of  the  county  of 
St.  Clair,"  does  not  come  up  to  the  meaning  of  the  act 
of  the  Legislature,  which  uses  the  terms,  "  perma- 
nent residence,"  in  the  section  conferring  this  privi- 
lege. Now,  the  terms,  '•  permanent  residence,"  and 
"  residence,"  are  indifferently  used,  as  it  seems  to  me, 
in  this  very  section  ;  as  also  in  other  acts  upon  the 
same  subject  matter,  as  equivalent  in  signification. 
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In  the  very  section  above  referred  to,  it  is  further 
provided,  that  one  shall  not  bo  held  to  bail,  "  if  sued 
out  of  the  district  or  county  of  his  residence  and  free- 
hold." Unless  these  terms  are  held  convertible,  it 
involves  a  contradiction  at  least,  not  to  say  an  absur- 
dity. There  can  be  no  holding  to  bail  without  suit. 
But  he  can  not  be  sued  out  of  the  county  of  his  per- 
mapent  residence,  (except in  certain  specified  actions) 
of  course  he  cannot  be  held  to  bail  out  of  it.  Then 
it  must  follow,  that  to  be  held  to  bail,  he  must  be 
sued  in  the  county  of  his  permanent  residence  and 
freehold  ;  or  in  other  words,  if  permanent  residence 
and  freehold  are  both  in  one  county,  he  can  not  be 
■held  to  bail  out  of  the  said  county.  So,  by  the  act 
of  1818,  which  is  in  pari  materia ,  it  is  provided  that, 
any  person,  whether  freeholder  or  not,  may  be  sued 
in  any  county  where  found,  without  regard  to  his  re- 
sidence, if  oath  be  made  that  such  person  has  gone 
from  the  county  of  his  residence,  for  the  purpose  of 
avoiding  service  of  process.  The  question  as  to  the  e- 
qui valence  of  these  terms,  is,  I  think,  settled  by  the 
opinion  of  this  Court,  in  the  case  of  Read  vs.  Coker.*^ 
There  the  plea  contained  the  averment  of  residence 
merely,  as  the  proof  made  here,  and  upon  demorreri 
it  was  held  good  by  this  Court. 

Let  the  case  be  reversed. 
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MARK'S  EXECUTRIX  versus  SOUTHWICK,  CANNON  &  WARREN. 

Though  theaccaant  of  a  plaintiiTexiribit  no  charge  against  n  defendant  ivtthin 
SIX  years,  yot  an  item  in  the  defendant's  account,  within  thut  period,  take* 
the  case  without  the  statute  of  limitations,  of  six  years. 

Where  a  case  in  Chancery  can  be  completely  decided,  between  parties;  the 
ciitMimstance  that  an  interest  exists  in  another  person,  whom  the  process  of 
the  Court  cannot  reach,  will  not,  prevent  a  decree  npon  the  merits.    ' 

A  suit  against  the  representative  of  an  estate,  for  the  purpose  of  subjecting  the 
assets  of  a  deceased  partner,  to  the  payment  of  a  judgment  obtained  againet 
the  firm;  is  a  new  and  distinct  proceeding,  against  a  new  party ;  and  all  the 
facts  must  be  established  by  testimony,  in  the  ordiuary  manner. 

Thus,  the  judgment  obtained  against  a  firm,  in  such  case,  is  not  proper  evi- 
dence, nor  can  tbj  depositions  taken  in  the  Common  Law  suit,  be  read  as 
testimony  against  an  executor,  in  a  Chancery  cause,  to  compel  payment  out 
of  the  estate  of  the  firm  debt.  ^ 

Where  a  judgment,  having  been  obtained  at  law  in  this  State,  aga'nst  a  firm;! 
the  creditor,  reitid'ing  abroad  filed  a  bill  in  Chancery  against  the  representa- 
tive of  the  estate  of  one  of  the  partners,  to  subject  the^  assets  of-  the  estate  to 
the  pay m3nt  of  the  judgment — held,  thai  an  admission,  that  one  of  the  firm 
•resided  in  New  Orleans,  and  was  solvent,  was  fatal  to  the  Chancery  case; 
for  this  was  an  admission  of  a  complete  and  adequate  remedy  at  law,  which 
should  have  been  pursued,  before  resorting  to  equity  for  relief,  against  the 
estate  of  the  deceased  partner. 

Interest  may  be  chained  on  an  open  account,  when  the  contract  stipulates  for 
a  certain  period  of  credit ;  but  the  law  does  not  permit  rests  to  be  made  in 
such  account  every  six  or  twelve  months,  ro-siating  the  account  at  each  time, 
and  converting  interest  into  jirtncipal;  and  no  custom  or  agreement  to  that 
effect  can  alter  tlic  law. 


Southwick,  Cannon  &  Warren,  merchants,  of  New 
York,  brought  their  action  against  Tarrant  &  Marr> 
as  partners,  in  the  Circuit  Court  of  Tuskaloosa  coun- 
ty. The  writ  was  served  on  Marr  only.  During 
the  pendency  of  the  trial,  Marr  died  ;  and  judgment 
was  rendered  against  Tarrant,  the  surviving  partner. 
The  said  Southwick,  Cannon  &. Warren,  afterwards 
filed  their  bill  in  Chancery  in  the  Circuit  Court  of 
Tuskaloosa  county,  setting  forth  that  Tarrant  had  re- 
moved beyond  the  jruisdiction  of  the  Court,  and  out 
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of  this  State ;  that  he  haJ  no  property  here,  nor  had 
A^'heu  judgment  was  rendered,  and  that  he  was  insol- 
vent :  that  Marr  defended  the  suit  at  law  during  hi& 
life  time,  and  employed  an  attorney  who  defended  it 
until  judgment  was  given  :  that  he  (Marr)  left  at  his 
death  a  large  estate  and  property,  sufBcient  to  pay 
the  debt,  and  that  he  constituted  Nancy  Marr  his  ex- 
ecutrix, who  had  tal^en  upon  herself,  that  trust ;  and 
the  bill  soii;2fht  a  decree  a^^ainstsaid  executrix  for  the 
amount  of  the  judgment,  interest  and  costs,  to  be  made 
out  of  the  estate  in  her  hands. 

The  answer  of  the  defendant  denied  anv  know-^ 
ledofe  of  the  orii?inal  claim  aiminst  the  testator :  did 
not  admit  its  justice  ;  denied  the  liability  of  the  estate 
j^nder  the  judgment,  and  required  full  proof  on  the 
p  irt  of  the  complainants.  The  defendant  contended 
that  usurious  interest  was  charged  in  the  claim  for 
which  judgment  was  rendered  ;  and  of  this  she  claim- 
ed the  advantage  allowed  by  law.  The  answer  also 
denied  the  insolvency  of  Tarrant;  relied  on  the  sta- 
tute of  limitations,  and  set  up  other  defences,  which, 
in  view  of  the  points  embraced  in  the  decision,  it  is 
not  deemed  necessary  to  notice  in  this  place. 

A  bill  of  exceptions  taken  in  the  cause  shewed, 
among  other  things,  that  the  defendant  objected  to  the 
reading  of  the  judgment  at  law  in  evidence  in  the 
Chancery  suit,  also  to  the  reading  of  the  depositions 
taken  in  the  suit  at  law  ;  which  objections  were  over- 
ruled by  the  Court,  and  the  judgment  and  depositions 
admitted  in  evidence.  The  defendant  objected  to  a 
decree,  because  the  fact,  whether  Marr  was  a  partr 
ner  of  the  firm  of  ''^J.  Tarrant  &c  Co.'*  was  a  fact  to 
be  tried  by  a  jury. 

The  defendant  applied  for  a  continuance  of  the 
eaure,  to  enable  her  to  prove  ibe  solvency  of  Tarrant 
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at  the  time  cf  filing  the  bill ;  and  that  he  resided  in 
New  Orleans,  was  engaged  in  extensive  business, 
and  enjoying  good  credit.  These  facts,  the -com plain* 
ants,  for  the  purpose  of  obtaining  a  trial  at  the  time, 
admitted. 

The  Court  below  decreed  the  amount  of  the  jndg* 
ment  at  law,  the  interest  thereon,  and  the  costs  Of 
said  judgment,  to  be  paid  by  thedefendaj.it  out  of  th« 
estate  of  her  testator. 

CRABBjfor  Plaintiff  in  error. — The  demurrer  shftuld 
have  been  sustained  for  want  of  proper  parties  de- 
fendant. The  complainants  lived  in  New-York,  and 
Tarrant  lived  in  Louisiana.  Tarrant  was  as  much 
within  the  reach  of  the  complainant,  as  was  Marr'g 
representatives.  Tarrant  ought,  at  least,  to  have 
been  made  a  party  to  the  siiit,  because  he  was  not 
only  a  party  in  interest,  but  was  first  liable. — Gom, 
109,  110,  232—2  Stewart,  2^1— Allan's  Dig.  2S9. 

The  demurrer  should  have  been  sustained,  because 
there  v/as  a  want  of  equity  in  the  bill.  The  remedy 
was  at  law.  It  was  so,  I  contend,  independent  of  the 
statute.  But  our  statute  renders  the  remedy  at  law 
more  clear  and  unquestionable.  It  makes  the  debtg 
of  partners  joiiU  and  several,  allowing  a  remedy  against 
either. — AiJwts  Big,  2G8.  We  have  a  statute  which 
does  away  the  Jus  accrcscendi  in  cases  of  joint  con- 
tracts. This  removes  the  reason  respecting  the 
right  of  survi\  orship  as  to  the  remedy ;  and  the  law 
with  us  corresponds  with  the  reason  of  the  case. 

Chancsry  cannot  be  resorted  to  where  the  remedy 
is  adequate  at  law. — 1  Stewart,  81,  532. 

Had  the  complainants  brought  their  suit  against 
us  at  law,  we  would  liave  had  an  opportunity  of  dc» 
Fending  ourselves  before  a  jury  of  the  country,  where 
aH  matt-ers  of  fact  involved  might  have  been  properly 
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inrestigated,  and  where,  among  other  things,  the 
question,  whether  Marr  was  the  partner  of  Tarrant, 
might  have  been  tried  by  a  jury. 

The  demurrer  should  have  been  sustained,  because 
the  object  of  the  bill  was  not  a  legitimate  one.  It 
was  fo  revive  a  judgment  against  John  Tarrant,  so  as 
to  make  it  operative  against  the  executrix.  This 
was  not  allowable.  There  was  no  privity  in  the 
case.  The  executrix  is  neither  the  representative  of 
John  Tarrant,  nor  of  Tarrant  &  Co.  A  partnership 
.  is  in  the  nature  of  a  private  corporation :  Tarrant  on- 
ly, has  any  privity  with  the  firm.  There  can  be  no 
revival  of  a  judgment  without  such  privity,  and  when 
such  privity  exists,  the  remedy  is  a  set.  fa. — Coke  on 
Lit  A. — 6  Bacon's  Abr. — 1  Stewart,  194.  It  should 
have  been  shewn  that  the  property  of  the  firm  had 
passed  away  entirely,  before  the  representative  of  the 
deceased  partner  could  bo  proceeded  against. 

The  Court  erred,  in  permitting  the  judgment  against 
Tarrant,  to  be  introouced  as  evidence  in  the  Chance- 
ry  cause.  The  parties  were  not  the  same  :  They 
were  not  the  same  in  interest,  nor  in  equity  and  jus- 
tice. Marr  may  have  had  a  defence,  personal  to  him- 
sel.  We  contend  he  had.  The  admission  of  this 
evidence,  was  groping  in  the  dark  for  the  truth  of  the 
case.  The  point  in  controversy  was  not  necessarily 
the  same.  The  presumption  is,  that  the  defences 
set  up  in  the  answer,  were  never  made  in  the  Court 
of  Common  Law.  The  executrix  contends  that  Marr 
was  never  a  partner — that  the  claim  is  affected  by 
usury.  Were  these  defences  made  before?  The 
judgment  was  no  evidence  of  a  debt  against  the  exe- 
trix.-^Pea^e,  68,  69— Starkie,  190,  191,  217,  221 — 
1  Conn.  Rep.  507—3  ib.  516—1  Munf.  373,  374,  37, 
898—3  Johnson's  Reports j  8 — 14  Johnson's  Rq^rts^ 
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79  to  81—4  Mass.  Rep,  613—3  Yates'  Rep.  12&— 3 
Greenkaf's  Rep.  165. 

It  was  error  in  the  Chancellor^  to  permit  the  <Jepo- 
sitions,  taken  in  the  Common  Law  suit,  to  be  read 
in  the  suit  in  Chancery,  against  the  executrix.  The 
suit  was  abated  as  to  Marr.  There  was  no  judg- 
naent  against  him  ;  the  judgmsnt,  therefore,  against 
Tarrant,  could  not  be  read  against  Marr's  representa- 
tive ;  and  the  depositions  must  follow  the  same  rules 
It  is  the  depositions  which  support  the  judgment.    - ' 

The  question  .as  to  Marr's  partnership  should,  have 
been  tried  by  a  jury.  It  was  a  question  of  fact,  and 
one  on  which  the  whole  case  might  turn.— 2  Mc^ 
djcJc's  Ch.  260/474,  475,  479.  If  it  be  skid  that  the 
chancellor  had  a  discretion  in  this  matter,  I  contend 
that  it  is  not  such  a  discretion,  but  this  Court  maj* 
decide,  that  the  Court  below  decided  erroneously. 

The  Court  did  wrong  in  reviving  the  judgment  at 
law,. instead  of  trying  the  facts  anew.  The  decieion 
of  the  Court,  in  the  Common  Law  trial,  was  impropei^ 
ly  taken  as  conclusive. 

There  was  also  error  in  the  decree  against  the  ex* 
Gcutrix,  because  Tarrant  was  living  and  solvent  Taj^ 
rant  might  have  been  sued  in  the  Federal  Court.  The 
cause  of  action  was  not  local :  he  might  have  been 
sued. in  the  Courts  of  Louisiana.  The  case  here,  is 
altogether  different  from  those  cases  to  which  the 
English  doctrine  apphes,  of  a  party  being  beyond 
the  four  seas.  For  the  doctrine,  that  the  complain* 
ant  was  bound  to  pursue  the  surviving  partner,  he 
being  solvent — see  4  Day,  481 — 1  Gallisons  Rep.  371, 
2  Mass.  572. 

The  decree  is  also  erroneous,  for  usury.  The  ail* 
thorities  are  against  allowing  legal  simple  interest  on 
an.  account  of  this  kind.     But  here,  by -six  months 
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rests,  the  interest  was  converted  into  principal,  and 
interest  thus  allowed  upon  interest.  This  is  clearlj 
usury. 

Peck,  contra. — ^The  remedy  against  the  estate  of 
a  deceased  partner,  where  the  debt  can  not  be  col- 
lected out  of  the  surviving  partner,  is  clearly  in  Chan- 
cery.— Kirby' sJiep,  147 — 2  Johns.  C.  R.  508.  It  is  be- 
cause the  surviving  partner  is  supposed  to  have  in  pos- 
session the  effects  of  the  firm,  that  the  remedy  is 
first  g^ainst  the  survivor.  Then  when  all  due  dili- 
gence has  been  used  against  the  survivor,  v'ithout 
the  creditor  being  able  to  recover,  the  remedy  against 
the  representative  of  the  deceased  partner  becomes 
complete.  And  this  remedy  can  only  be  pursued  in 
equity. 

It  is  urged  in  argument,  that  in  our  State,  we 
have  a  remedy  at  law :  that  our  law  makes  the  debts 
of  partners  joint  and  several.  If  this  were  truOj  it 
would  overthrow  one  of  the  strongest  objectioiw  that 
the  defendant  below  makes,  namely,  that  we  did  not 
sufficiently  pursue  the  debt  against  Tarrant.  Such, 
hou^ever,  is  not  the  law;  and  if  it  were,  it  would 
work  great  injury.  The  doctrine  is  fully  settled 
in  this  Court,  that  the  only  remedy  in  the  first 
instance,  is  against  the  survivor. — Gow  on  Part 
460 — 1  GaUison,  630.  ^ut,  before. the  remedy  in 
Chftncery  could  be  taken  away,  such  would  have  to 
be  the  express  language  of  the  statute.  A  new  legal 
jetaiedy  would  not  take  it  away.  The  old  remedy  is 
not  to  be  considered  as  removed,  where  both  may 
stand  together. 

After  it  had  been  urged,  that  our  remedy  was  at 
law,  because  our  statute  had  made  all  such  debts  jcdnt 
and  severed,  if  is  strangely  contended,  that  we  was 
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bound  to  pursue  Tarrant  further  than  we  did.  If 
the  debt  and  the  remedy  had  been  several,  as  eon- 
tended  for,  we  were  not  bound  to  pursue  Tarrant  at 
all.  But  without  insisting  on  this,  if  the  survivorbe 
either  insolvent,  or  beyond  the  jurisdiction  of  tho 
Court,  it  is  sufficient,  to  give  us  our  remedy  in  equi- 
ty. If  both  partners  were  living,  the  whole  debt 
might  be  collected  from  Marr,  a  bill  being  filed  stat^ 
ing  that  the  other  partner  lived  beyond  the  jurisdiC" 
tion  of  the  Court.  Tarrants'  being  outofthe  state,  is 
sufficient  ground  for  us  to  proceed  in  equity  against 
Marr's  representative.  The  State  of  Louisiana  is  a 
foreign  State,  as  to  the  jurisdiction  of  our  Court.  If 
we  could  not  proceed  against  Marr's  estate,  on  account 
of  Tarrant  being  in  Louisiana,  then  if  he  were  to  go 
to  England  or  to  France,  the  case  would  be  the  same. 
Would  the  Court  send  a  creditor  to  England,  to  bring 
his  suit  in  the  Court  of  King's  Bench,  when  a  party, 
bound  in  equity  for  the  payment  of  the  debt,  wag 
here. — 1  Vescy,  Jr.  416 — 2  Atkins^  510.  We  pur* 
sued  our  remedy  against  the  surviving  partner,  as 
far  as  the  Courts  could  reach.  We  obtained  ajudg-» 
ment,  had  an  execution  issued,  and  it  was  returned 
nulla  bona. 

It  is  objected  that  Tarrant  should,  be  joined  in  tho 
bill.  The  objection  is  untenable.  To  have  joined 
him  in  the  bill  would  itave  been  a  misjoinder  of  pax* 
ties.  In  such  case,  the  decree  w^ould  .have  been  against 
Tarrant  in  his  own  right,  and  against  the  executrix, 
in  her  character  as  such.  The  decree  must  have 
heen  against  both  for  the  whole  amount ;  but,  in  dif- 
ferent rights.  ,  This  w^ould  have  been  a  fatal  objeo* 
tion  to  the  deoree. 

As  to  the  introduction  of  the  Common  Law  jiidg* 
ment  in  evidencei  it  is  adnpdtted,  that,  in  gene]^^  a 
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judgment  against  a  different  party  cannot  be  receiv- 
ed ;  but  this  stands  on  difTerent  ground :  the  -judg- 
ment was  properly  against  the  firm. — 1  Starkies  Ev* 
181—2  Stewart,  3S6 — 1  Espinas.  607.  The  suit 
was  commenced  against  Tarrant  and  Marr,  and  the 
judgment  rendered  against  Tarrant,  as  survivor  of 
the  firm.  In  such  a  case,  I  doubt  whether  the  judg- 
ment should  not  be  taken  as  conclusive  evidence  of 
the  indebtedness,  and  of  the  amount  of  it.  The  same 
matter  was  in  issue ;  the  debt  was  the  same — ^the 
plaintiffs  were  the  same,  and  the  defendant  was  the 
executrix  of  one  of  the  same  defendants.  Is  not  this 
'  a  stronger  case  than  that  in  Starlxie,  where  the  judg- 
ment against  the  sheriff  was  made  conclusive  evidence 
against  the  securities?  But,  be  this  as  it  may  ;  the 
judgment  was,  at  least,  admissible  evidence  to  shew 
that  complainants  had  prosecuted  their  suit  at  law  as 
far  as  due  diligence  required  ;  and  also  to  authorise 
the  admissions  of  the  depositions,  and  to  shew  that 
Marr  had  an  opportunity  of  cross-examining.  The 
introduction  of  the  judgment  and  of  the  proceedings 
in  the  Common  Law  suit,  was  certainly  proper  ia 
the  suit  in  Chancery.  They  had  been  exhibited  in 
the  bill,  and  admitted  in  the  answer.  The  judgment 
was,  I  conceive,  a  judgment  against  the  firm,  and 
therefore  binding ;  but  the  chancellor  docs  not  seem 
to  have  given  t^at  extent  to  the  effect  of  the  judg- 
ment. As  to  the  doctrine  concerning  parties  and 
privies,  I  contend  that  Marr  was,  in  effect,  a  party. 
He  was  a  party  to  the  suit,  and  although  he  died  be^ 
fore  judgment,  the  suit  was  defended  by  the  survi- 
vor, and  the  judgment  therefore,  as  I  think,  settletj 
the  amount  of  the  indebtedness  of  the  firm,  of  which 
the  executrix'  testator  was  a  member. 

The  depositions  taken  in  the  Common  Law  suit. 
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were  proper  evidence.  Depositions  properly  taken 
in  one  proceeding,  may  always  be  read  in  another 
between  the  same  parties,  or  those  claiming  under 
them.  There  could  be  no  necessity  of  taking  these 
depositions  over  again.  They  had  once  been  regu* 
larly  taken  (the  witnesses  residing  in  New- York)  and 
the  executrix'  testator  had  a  full  opportunity  of  cross 
examining. — 1  Har.  Ch,  P.  299  ;  2  Maddock  C.  PL 
443  ;  Viner's  Ab.  2d  v.  A,  553  ;  2  Vern,  Rep,  443  ; 
1  Vern.  Rep.  413;  3  Johnson's  Ch.  Cases,  374;  Star- 
kte's  Evidence,  272, 273. 

It  is  urged  that  the  bill  should  have  been  adjudg- 
ed bad  on  demurrer,  because  it  prays  for  a  revival  of 
the  judgment  at  law.  If  the  prayer  be  inappropri- 
ate, that  is  no  cause  of  demurrer.  If  the  bill  be  judg- 
ed bad,  it  must  be  on  aocount  of  its  allegations.  But 
I  do  not  perceive  the  inaptitude  of  the  prayer.  The 
revival  for  which  it  prays  is  not  to  be  taken  in  the 
technical  sense,  which  must  be  by  sci.  fa. 

It  cannot  be  error  that  the  Cdxxvt  did  not  submit 
the  question  to  a  jury  whether  Marr  was  a  copartner 
or  not.  Such  submissions  of  matters  of  fact  are  with- 
in the  discretion  of  Courts  of  Chancery,  and  the  exer- 
cise of  discretion  is  not  a  ground  of  error. 

I  contend  that  nothing  like  usury  is  established  in 
this  transaction.  The  goods  were  purchased  on  a 
stated  credit  of  six  months.  At  the  end  of  that  time 
the  debt  bore  interest ;  and  in  the  payments  made 
from  year  to  year,  the  interest  was  first  deducted ; 
but  after  the  closing  of  the  account,  rests  were  no 
longer  made,  nor  interest  charged,  except  on  the  prin- 
cipal debt. 

Wilson,  in  reply. — ^It  is  contended  on  our  parti 
that  the  remedy  was  at  law.   According  to  the  Eng- 
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lish  commoa  law,  partnership  .contracts  were  joint, 
und  one  partner  bein;:^  alive,  law  would  not  permits 
suit  to  bo  prosecuted  against  the  estate  of  the  other. 
Resort  must  be  had  to  chancery  for  that  peculiar 
reason.  Tlds  was  not  f^encral  but  special  chauc-ery 
jurisdiction,  and  v/hcn  this  reason  comes  to  cease,  as 
it  does  by  our  statute,  which  has  made  partnership 
contracts  several  as  vrell  as  joint,  then  resort  cannot 
be  had  to  Chancery.  When  the  suit  was  brought 
against  Tarrant  &  Co.  Tarrant,  who  was  the  active 
partner,  lived  in  New  Orleans.  The  suit  might 
have  been  brought  against  Tarrant  in  the  State  of 
his  residence :  or  it  mioht  have  been  brouofht  here 
against  Marr  alone,  in  this  last  case,  the  death  of 
Marr  would  only  have  produced  a  few  months  delay. 
The  delay  that  is  complained  of  was  occasioned  by 
the  course  which  the  complainants  chose  to  pursue. 
If  the  complainants  had  sued  Marr  alone,  they  would 
have  had  a  complete  remedy  at  law.  So,  though 
more  tedious,  his  remedy  was  complete  at  law,  by 
taking  a  judgment  against  Tarrant ;  but  he  was  bound 
to  pursue  that  judgment,  and  to  collect  it  of  Tarrant. 
Or  if  they  were  not  bound  to  pursue  Tarrant,  why 
might  they  not  have  prosecuted  a  suit  at  Commofl 
Law  against  the  executrix — partnership  contracts  be- 
ing, in  this  State,  several  as  vrell  as  joint.  In  any  . 
paint  of  view,  there  seems  to  have  }>e3n  no  pretence 
for  going  into  Chancery. 

Tarrant  should  have  been  made  a  party.  All  hav- 
ing an  interest  in  the  judgment  or  decree  should  be 
made  parties.  Tarrrant  was  primarily  liable.  He 
has  the  funds  of  the  firm  in  his  hands.  Why  should 
the  executrix,  who  is  a  stranger  to  the  transaction, 
be  pursued  alone  in  a  Chancery  suit.  She,  at  least, 
was  efititled  to  the  aid  of  Tarranfs  knowtedgeof  the 
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matters  in  contest.  That  the  decree  would  have  been 
against  Tarrant  and  the  executrix,  in  difTerent  rights, 
is  no  obj^ection  in  Chancery :  the  Chancellor  can 
make  the  proper  decree  against  each  party. 

The  States  of  the  Union  are  not  foreign  to  each 
other,  like  France,  England,  and  the  East  Indies. 
Though  fond  of  the  doctrine  of  state  sovereignty,  I  ' 
have  never  carried  it  that  far.  The  people  of  the 
States  form  one  people  for  many  purposes.  The  Fe- 
deral Courts  were  open  to  the  complainants.  The 
complainants'  living  not  in  this  State,  but  in  New 
York,  were  not  privileged  suitors.  If  I  am  right  as. 
to  the  severalty  of  the  claim,  then  the  complainants' 
remedy  at  lav/  was  complete  against  the  executrix ; 
if  I  am  not  right  in  this,  then  the  complainants  were 
bound  to  pursue  the  surviving  partner,  who  was  as 
accessible  to  tham  as  the  executrix,  neither  residing 
in  the  same  state  with  the  complainants. 

The  bill  does  seek  to  revise  the  judgment  at  law. 
The  complainants  do  not  go  on  the  original  considera- 
tion. This  is  not  allov/able.  The  Chancellor  can, 
it  is  true,  grant  relief  und-^r  the  general  prayer,  but 
not  contrary  to  the  tenor  and  main  scope  of  the  bill. 
This  was  a  bUl  for  a  revival,  and  therefore  not  to  be 
supported  in  such  a  case. 

The  opposing  counsel  represents  the  judgment  at 
law  as  not  being  offered  or  Ui>ed  as  the  foundation  of 
the  decree.  How  so :  the  judgment  is  made  part  of 
the  decree,  the  costs  are  embraced  in  the  decree. 
Look  at  the  lanjiniacre  of  the  bill  and  of  the  decree 
also !  Would  equity  h?vve  allowed  the  compound 
interest,  if  the  judgment  had  not  been  regarded  as 
Conclusive  ?  The  interest  is  added  to  the  prjaicipal, 
even  v/uere  there  were  no  payments,  at  the  end  of 
eaoh  year,  "and  interest  charged  on  interest,  for  fiv© 
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years  !  If  J;liat  be  not  compound  interest,  I  know 
not  what  it  is. 

The  executrix  was  neither  party  nor  ppvy  to  the 
Common  Law  suit.  She  was  neither  the  represent 
tative  of  Tarrant,  nor  of  the  firm.  The  judgment 
then,  and  the  depositions  were  improperly  used  as 
evidence,  to  prove  the  indebtedness  of  her  testator. 
It  does  not  appear  that  the  depositions  were  read  in 
the  Common  Law  cause ;  and  if  they  were,  still,  if 
Marr  had  lived,  he  might  have  excluded  them. 

The  decree  is  certainly  erroneous.  Tarrant's  ac- 
knowledged solvency  would  of  itself  be  fatal  to  a  re- 
covery against  the  executrix  of  the  deceased  partner. 

By  Mr.  Justice  Hitchcock  : 

In  this  case  the  bill  was  filed  in  the  Circuit  Court 
of  Tuskaloosa  county,  by  the  defendants  as  complain- 
ants. The  bill  states  that  the  complainants  are  mer- 
chants and  partners,  doing  business  in  New- York. 
In  1824,  one  John  Tarrant  and  one  William  M. 
5  Marr,  since  deceased,  purchased  goods  of  complain- 
ants, and  continued  to  do  so  until  1830,  making  oc- 
casional payments ;  that  in  June, .  1830,  a  balance 
was  struck,  and  the  defendants  were  indebted  to  com- 
plainants for  principal  and  interest,  one  thousand  six 
hundred  and  three  dollars  and  eighty  six  cents :  that 
a  statement  of  the  final  account  was  made  and  for- 
warded to  the  defendants,  which  they  neglected  to 
dischiarge :  that  a  suit  in  assumpsit  was  instituted  by 
complainants  against  defendants  in  the  Circuit  Court 
of  Tuskaloosa  county,  on  the  thirty-first  of  January, 
1831,  returnable  to  the  next  March  term.  The  writ 
was  served  on  Marr  only.  At  September  term,  1831, 
the  death  of  Marr  was  suggested,  and  the  cause  onier- 
ed  to  proceed  against  Tarrant,  the  surviving  partner : 
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that  at  the  April  term,  1832,  a  verdict  and  judgment 
were  rendered  against  Tarrant,  for  one  thousand 
eight  hundred  and  one  dollars  and  eighty  four 
cents,  and  one  hundred  and  twenty  one  dollars  and 
ninety  five  cents  costs :  that  execution  was  issued 
on  the  judgment,  and  returned  "  no  property  :*'  (the 
record  of  which  suit  is  exhibited:)  that  Tarrant  did  and 
does  reside  beyond  the  limits  of  the  State,  and  has 
no  property  here,  nor  had  when  judgment  was  ren- 
dered, and  was,  and  is  reputed  insolvent,  and  is  insol- 
vent: that  Marr  died  in  August,  1831,  and  until  his 
death  defended  the  suit,  and  employed  an  attorney, 
who  defended  the  same  until  judgment:  that  Marr  left  a 
large  estate,  and  personal  property,  suflScient  to  pay 
the  judgment :  that  Marr  made  a  will,  nominating 
the  defendant  as  his  executrix,  who  accepted  the 
trust :  that  the  will  directs  all  Marr's  just  debts  to  be 
paid,  and  contains  an  admission  of  Marr's  partnership 
with  Tarrant :  that  the  judgment  against  Tarrant  is 
an  equitable  demand  against  the  estate  of  Marr  :  that 
the  defendant  refuses  to  pay  it,  and  pretends  that 
Marr  and  Tarrant  were  never  partners,  and  never 
purchased  goods  of  the  complainants — the  contrary 
whereof  is  true ;  and  that  equity  has  jurisdiction  of 
the  case. 

The  bill  prays,  that  the  defendant,  executrix,  be 
made  a  party,  and  that  she  may  answer :  that  the  de- 
fendant, as  executrix,  be  decreed  to  pay  the  full 
amount  of  the  judgment,  and  costs  of  suit,  and  interest 
thereon  ;  and  also  prays  for  general  relief 

The  defendant,  in  her  answer,  states — that  she 
knows  nothing  of  complainants  account,  except  that 
she  heard  her  deceased  husband  say  it  was  unjust, 
and  that  ho  would  not  pay  it.  The  institution  of  the 
suit^  and  proceedings  to  judgment  are  admitted. 
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The  defendant  insists,  that  the  judgment  cannot  form 
a  ground  of  recovery  against  her,  being  ex  partCy  and 
notobligatory;  and  requires  that  her  liability  be  estab- 
lished, by  witnesses  which  she  may  cross-examine;  and 
adduce  rebutting  testimony  :  that  the  mode  of  calcu- 
lating interest,  as  appears  from  the  exhibits,  renders 
the  judgment  usurious  and  void ;  she  claims  advantage 
of  this  :  that  one  thousand  four  hundred  and  seven- 
'  ty  one  dollars  worth  of  goods  were  purchased  by  Tar- 
rant, individually,  for  which  she  is  not  liable :  that  the 
credits  on  the  account  should  be  confined  to  a  period 
subsequent  to  the  first  purchsise  by  Tarrant :  and  that 
the  judgment  as  against  her,  for  these  reasons,  is  void. 
The  answer  admits  the  will,  and  refers  to  it  for  all 
defendant's  information  respecting  the  co-partnership  : 
the  defendant  did  not  pay  the  judgment,  because  her 
husband  said  the  claim  was  unjust :  that  the  defend- 
ant is  informed  by  Tarrant,  that  the  firm  of  J.  Tar- 
rant &  Co.  was  composed  of  one  James  Pitcher, 
Samuel  Pitcher,  the  said  Tarrant  and  her  husband : 
that  tlie  articles  of  copartnership  were  made  a  consi- 
derable time  after  the  account,  and  were  anti  dated  by 
James  Pitcher,  with  a  fraudulent  intent  to  charge  her 
^husband  with  the  purchase  of  goods,  w^hich  was  made 
by  James  Pitcher :  that  the  suit  should  have  been 
commenced  against  Samuel  Pitcher,  who  died  since 
her  husband.     The  answer  admits,  that  John  Tar- 
rant resides  in  New  Orleans,  and  so  resided  before 
the  institution  of  the  suit  at  law%  within  the  know- 
ledge of  complainants,  and  states  a  belief  of  his  sol- 
vency; and  that  Tarrant  says,  he  is  able  to  pay  all  just 
demands.  The  answer  also  submits  that  Marr  may  have 
defended  the  suit  until  his  death,  and  his  counsel 
continued  in  the  defence  until  judgment,  yet  this 
cloes  not  authorise  a  recovery  on  that  judgment,  as  it 
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Wds. ex  parte  :  that  she  does  not  know  when  Samuel 
Pitcher  died  :  that  Marr  had  considerable  property — 
enough  to  pay  his  just  debts :  that  the  estate  is  yet 
unsettled  :  that  the  defendant  does  not  wish  to  incur 
individual  responsibility  :  pleads  the  statute  of  limi- 
tations :  (that  1826  is  the  last  item  in  the  account — 
1828  the  last  credit  thereon:)  defendant  is  ignorant 
of  partnership  transactions,  Tarrant  being  the  acting 
partner.  The  defendant  demurs  to  the  bill,  insists 
that  judgment  against  one  partner  cannot  be  revived 
against  the  representatives  of  a  deceased  partner, 
without  proving  the  original  consideration  :  that  the 
remedy  is  at  law,  and  complainants  entitled  to  none 
of  the  relief  sought  for. 

The  Chancellor  decreed  the  amount  of  the  judg- 
ment at  law,  ($1811  84,)  interest  thereon,  ($284  98) 
and  the  balance  of  the  costs  of  the  judgment  at  law, 
($56  55  1-2)  to  be  paid  by  the  defendant  out  of  the 
estate  of  her  testator. 

A  bill  of  exceptions,  of  the  substance  following, 
was  taken  to  the  opinion  of  the  ©hancellor. 

1st.  The  defendant  objected  to  the  introduction  of 
the  judgment  at  law,  stated  in  the  bill,  on  the 
grounds, — that  her  testator  was  no  party  to  that 
judgment ;  had  no  opportunity  of  making  a  defence 
against  it ;  could  not  have  the  benefit  of  witnesses  ; 
could  not  sue  out  a  writ  of  error ;  Qould  not  appeal 
therefrom,  though  erroneous ;  could  not  challenge  the 
jury  :  if  judgment  had  been  different,  could  not  have 
taken  advantage  of  it  in  another  suit,  on  the  same 
cause  of  action ;  and  because  the  surviving  partner, 
Tarrant,  could  not  compromit  the  rights  of  her  de- 
ceased husband,  by  suffering  judgment  to  be  render-. 
^4  against  him.     These  objections  were  overrulecl,, 
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and  the  judgment  received  as  evidence  before  the 
Chancellor. 

2d.  The  defendant  objected  to  admitting  the  evi- 
dence, as  exhibited  in  the  bill,  on  the  ground,  that  it 
did  not  appear  that  the  said  evidence  was  taken  re- 
gularly and  before  competent  authority. 

3d.  The  defendant  objected  to  the  introduction  of 
the  depositions  in  the  suit  at  law,  because  it  was  not 
stated  in  the  bill  that  they  were  read  on  the  trial  at 
law ;  because  proper  steps  had  not  been  taken  to 
make  them  evidence,  the  defendant  never  having 
been  notified  that  they  would  be  relied  on  or  offered 
on  the  hearing— no  previous  order  to  admit  them 
having  been  made,  and  no  sufficient  reason  stated  or 
proved  why  they  could  not  be  re-taken ;  and  because 
the  depositions  contain  answers,  and  state  facts,  not  evi- 
dence in  the  present  suit — because  they  were  taken 
to  establish  a  fact  which  the  judgment  at  law  could 
not — ^the  partnership  of  Marr  and  Tarrant.  These 
objections  were  overruled,  and  the  depositions  re- 
ceived as  evidence.  The  defendant  also  objected  to 
a  decree,  because  the  fact,  whether  Marr  was  a 
partner  of  the  firm  of  J.  Tarrant  &  Co.  was  an  issue, 
to  be  tried  by  a  jury. 

At  the  hearing  of  the  cause  below,  before  the  Chan- 
cellor, the  defendant  applied  for  a  continuance,  to 
enable  her  to  prove  the  solvency  of  Tarrant  at  the 
time  of  the  filing  of  the  bill ;  that  he  was  then  sol- 
vent ;  and  that  he  w^as,  and  is,  engaged  in  New  Or- 
leans, in  extensive  merchandizing,  and  enjoying  good 
credit.  Upon  this,  the  complainants,  for  the  purpose 
of  obtaining  a  trial  at  that  term,  admitted  the  resi- 
dence and  solvency  of  Tarrant,  as  stated  in  the  affi- 
davit for  continuance. 

The  errors  assigned,  are, 
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I.  The  Chancellor  erred  in  not  sustaining  the  plea 
of  the  statute  of  limitations,  relied  on  in  the  answer. 

II.  There  was  error  in  not  sustaining  the  demur- 
rer  to  the  bill.  1st.  For  want  of  proper  parties  de- 
fendants. 2d.  The  complainants'  remedy  was  at 
law.  .  3d.  The  complainants  were  not  entitled  to  the 
relief  sought  for ;  nor  the  revival  of  the  judgment 
at  law  against  the  estate  of  defendant's  testator. 

III.  There  was  error  in  admitting  the  judgment 
at  law,  referred  to  in  the  bill  of  complainants,  &c.  as 
evidence,  and  in  not  excluding  the  same  on  the  ground, 
&c.  stated  in  bill  of  exceptions. 

IV.  The  Chancellor  erred  in  admitting  the  deposi- 
tions of  the  witnesses  as  exhibited  in  the  bill  of  com- 
plainants as  evidence,  on  the  hearing,  for  reasons  sta- 
ted in  the  bill  of  exceptions. 

V.  There  was  error  in  overruling  the  objections  of 
the  defendant  below,  to  the  introduction  of  the  depo- 
sitions of  the  witnesses  taken  in  the  suit  at  law,  and 
in  receiving  the  same  on  the  hearing. 

VI.  There  was  error  in  overruling  the  objections 
of  the  defendant  below  to  the  rendering  of  a  decree 
before  the  issue  tendered  in  the  answer  was  tried  by 
a  jury. 

VII.  There  was  error  in  rendering  a  decree  against 
defendant. 

VIII.  The  decree  should  not  have  revived  the 
judgment  at  law,  against  the  estate  of  defendant's 
testator.  1st.  The  decree  should  have  been  render- 
ed, if  at  all,  on  the  original  consideration,  of  the  judg- 
ment, proved  by  competent  testimony.  2d.  The 
costs  of  the.  suit  at  law,  should  not  have  been  decreed 
against  defendant  below.  3d.  The  decree  should  not 
have  been  rendered  against  defendant  below,  because 
the  proofs  in  the  cause  show,  that  Tarrant  w.a3  sol- 
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vent,  and  that  fact^  together  with  his  place  of  rest- 
dence,  was  known  to  the  complainants  below ;  the 
complainants  also,  not  being  citizens  of  the  State  of 
Alabama ;  and  the  subject  matter  of  the  bill,  in  its  na- 
ture, not  confined  to  the  jurisdiction  of  the  Courts  of 
this  State. 

IX.  The  decree  should  not  have  been  rendered 
for  the  amount  of  the  judgment  at  law^  because  Usu- 
rious suras  of  money  are  chained  and  allowed  in  the 
judgment  for  giving  day  of  payment  for  advances 
made. 

The  several  questions  which  are  presented  by  the 
assignments  of  error  in  this  case,  have  been  ably  and 
elaborately  argued  by  the  counsel  on  both  sides,  and 
they  will  be  examined  in  the  order  in  which  they 
have  been  presented,  so  far  as  they  are  deemed  ma- 
terial to  the  determination  of  the  case. 

I.  The  first  enquiry  presented  is,  as  to  the  reli-' 
ance  on  the  statute  of  limitations. 

By  looking  into  the  account,  as  exhibited  in  the  de^ 
positions  used  on  the  trial  at  law,  between  the  present 
defendants  and  Tarrant,  it  appears  that  the  account 
commenced  on  the  20th  November,  1824,  and  is  con- 
tinued dov/n  by  various  charges,  from  time  to  time, 
till  the  first  of  May,  1826.  The  account  purports  to 
have  been  balanced  on  the  11  th  September,  1826,  by 
the  complainants,  when  there  was  two  thousand 
thfee  hundred  and  seventy  eight  dollars  and  forty- 
eight  cents,  due.  On  the  credit  side  of  the  account^ 
it  appears  that  J.  Tarrant  &  Co.  are  allowed  for  sdn* 
dry  payments,  commencing  on  the  3d  April,  1826,  and 
terminating  on  the  19th  September,  1827,  when  there 
was  a  payment  of  twelve  hundred  and  nine  doUaiis 
and  sixty  three  cents,  leaving  a  balance  due  the  com- 
plainants on  that  day  of  one  thousand  two  hundred 
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bid  forty  one  dollars  and  serentj  seven  cents.  This 
bill  was  filed  on  the  twelfth  February  eighteen  hun- 
dred and  thirty-three,  more  than  six  years  from  the 
date  of  the  last  debit,  but  less  than  six  years  from  the 
date  of  the  last  credit.  This  state  of  facts  will  render  it 
entirely  unnecessary  to  examine  the  various  points 
which  have  been  made  upon  the  statute  of  limitations: 
for  the  law  is  well  settled  **  that  if  there  be  an  item  in 
the  defendant's  account  within  six  years,  this  will 
take- the  account  of  ^  the  plaintiff  out  of  the  statute, 
though  the  plaintiff's  account  contain  no  item  within 
that  period."*  Whether,  therefore,  this  is  to  be  taken 'v^««'®*Ljm' 

1  /•rill  ^    *»    * 

as  an  account  curf  ent,  the  last  item  of  which  is  dated  authoriti«i  ci- 

tei 

19th  September,  1827,  or  as  an  account  stated  and  ac- 
knowledged, as  is  contended  to  have  been  proved  by 
the  deposition  of  James  Pitcher,  and  which  would 
bring  the  account  down  to  a  still  later  period,  upon 
which  we  give  no  opinion,  it  is  very  clear  that  the 
statute  does  not,  in  this  case,  interpose  a  good  de*- 
fence. 

The  account  is  admitted  to  be  between  merchant 
and  merchant,  and  therefore,  we  do  not  conceive  that 
the  statute  which  bars  open  accounts,  at  the  expira- 
tion of  three  years,  can,  under  any  circumstances,  ap- 
ply. The  reservation  in  the  statute,  excepting  such 
accounts  as  concern  the  trade  of  merchandize  between 
merchant  and  merchant,  from  its  operation,  relates 
exclusively  to  that,  which  fixes  the  limitation  at  the 
expiration  of  six  yearS; 

How  far  the  questions,  whether  there  is  any  bar  to 
accounts  current  between  merchant  and  merchant,  and 
if  so,  whether  the  death  of  Marr,  and  the  delay  which 
has  necessarily  intervened  in  prosecuting  Tarrant  to 
Judgment,  would  protect  the  complainants,  we  do  Mt 
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find  it  necessary  to  decide,  in  the  view  which  we 
take  of  the  case. 

II.  The  second  assignment  raises  a  quei^tion  of  the 
fi^nffioiency  of  the  hill,  on  the  demurrer.  To  sustain 
the  demurrer,  the  plaintiff  in  error,  contends — 

1.  That  the  bill  is  defective  for  want  of  parties— 
Tarrant  not  being  made  a  co-defendant ;  and, 

2.  That  the  complainants  have  a  complete  remedy 
at  law,  under  the  act  of  our  Legislature,  which  en- 
acts, that  whenever  any  cause .  of  action  may  exist 
s^g^inst  two  or  more  partners  of  any  denomination 
whatever,  it  shall  be  lawful  to  prosecute  a»  action 

«Aik.iHg.253  agaiust  any  one  or  more  of  them.' 

li  That  all  persons  in  interest  to  a  bill  in  Chan* 
cefy  should  be  made  parties,  is,  as  a  general  rule,  un- 
doubtedly correct.  Exceptions  are,  however,  allow- 
ed to  thi9  rule,  when,  from  the  nature  of  the  case,  it 
is  not  required;  or,  from  the  situation  of  the  party,  it  is 
lifiS^e?:'^  diflScult  or  impossible  to  reach  him,"  and  also,  when  the 
residence  of  the  party  in  another  State  is  stated  asapro- 
per  ground  of  omission.  The  principle  appears  to  be, 
that  when  the  case  can  be  completely  decided  between 
the  litigant  parties,  the  circumstance,  that  an..iiiterest 
exists  in  another  person,  whom  the  process  of  Ae 
Court  cannot  reach,  ought  not  to  prevent  a  decree  up- 
on the  merits. 

In  this  case,  the  object  of  the  bill  is  to  obtain  satis- 
feption  of  the  entire  demand  of  the  complainants,  out 
of  the  personal  estate  of  the  defendant's  testator. 
The  surviving  partner,  Tarrant,  is  alleged  to  be  be- 
yond the  jurisdiction  of  the  Court,  and  to  be  insolvent 
Admitting  this  to  be  true,  as  the  demurrer  docs, 
there  is  no  absolute  necessity  for  his  being  a  party ; 
and  the  bill  ought  not  to  be  dismissed  on  that  ground. 

2.  Neither  does  the  Court  think  that  the  second 
ground  is  sufficient  to  sustain  the  demurrer. 
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•  By  the  ^Common  Law/  the  debts  of  partners  are  ^ 
joint ;  and  by  the  death  of  one  they  become  ex* 
tinguished  as  to  his  testator  or  intestate,  and  can  only 
be  revived  in  equity. J  During  the  existence  of  the 
partnership,  the  parthers  must  be  sued  jointly,  and 
\ve  do  not  think  that  our  statute,  which  authorises 
one  or  more  to  be  sued  separately,  has  subverted  the 
whole  doctrine  of  joint  liabihty  and  survivorship, 
(whi^h  it  must  do,  upon  the  principles  contended  for 
by  the  defendant)  and  placed  partners  and  their  ejt6- 
cutors  and  administrators  upon  the  footing  of  johit 
and  several  obligors  or  promissoi*s.  •  The  statute  has  . 
not  expressly  declared  it,  and  we  are  not  prepared  to 
do  so  by  construction.  This,  the  Legislature  has 
done  in  the  case  of  joint  obligors,  and  has  expressly 
authorised  suits  against  any  one  of  them,  or  his  ad- 
ministrator or  executor.  But  to  give  this  statute 
that  construction,  would  have  the  effect  of  subjecting 
the  assets  6i  deceased  partners  to  the  payment  of 
the  partnership  debts,  while  the  surviving  partner 
would  have  the  exclusive  control  of  all  the  partner- 
ship funds,  out  of  which  the  partnership  debts  ought, 
in  justice  to  be  paid.  Where  a  suit  has  actually 
been  commenced  against  a  partner  under  the  sta* 
tute,  and  he  dies  pending  the  suit,  it  may  be,  that 
the  suit  could  be  revived  and  prosecuted  against  his 
executor  or  administrator :  the  Court  are  inclined  to 

• 

that  opinion.  Having  asserted  his  right  under  the 
statute,  the  creditor  ought  not  to  be  deprived  of  his 
remedy  under  it  by  any  act  not  within  his  control : 
farther  thari  this  a  majority  of  the  Court  would  not 
go,  in  the  construction  of  this  statute;  and  they  do 
not  intend  to  commit  themselves  upon  this  point,  as 
it  is  not  now  ne;.T.ssarv  to  be  decided. 
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The  III,  IV,  and  V  assignments,  relating  to  fte 
admissibility  of  the  judgment,  the  testimony  exhibi- 
ted with  the  bill,  and  the  depositions  taken  in  the 
suit  against  Tarrant,  will  be  examined  together. 

1.  As  to  the  judgment. 

That  a  judgment  of  a  Court  of  concurrent  juris- 
diction, directly  upon  the  point  in  controversy  be- 
tween the  same  parties,  as  a  plea  in  bar,  and  as  evi- 
dence, upon  the  same  matter  directly  in  question  in 
another  Court,  is  good,  is  undoubtedly  true ;  and  that 
it  is  not  evidence  of  any  matter  which  comes  collate- 
rally in  question,  though  within  their  jurisdiction,  nor 
of  any  matter  to  be  inferred  by  argument  from  the  jndg* 
•iStarkie^nr.  mcut,  is  equally  true  ;'  and  no  one  can  be  bound  by 
a  verdict  or  judgment,  unless  he  be  a  party  or  prify, 
or  possess  the  power  to  make  himself  a  party.  For 
otherwise  he  has  no  power  of  cross-examining  the 
witnesses,  or  of  adducing  evidence  in  furtherance 
of  his  rights :  he  can  have  no  attaint,  nor  chall^^e 
the  inquest,  or  appeal,  or  writ  of  error.  In  short,  he 
is  deprived  of  the  means  provided  by  law  for  ascer* 
tj^ning  the  truth,  and  consequently  it  would  be  re* 
pugnant  to  the  first  principles  c^  justice  that  he  should 
be  bound  by  the  result  of  an  inquiry,  to  which  he  was 

In  this  case,  the  judgment  was  used  and  taken  as 
the  basis  of  the  decree,  and  yet  the  defendant  in 
this  bill  was  neither  a  party  or  privy  to  the  suit  at 
law,  and^  had  no  power  to  make  herself  a  party. 

2.  And  this  rule  is  equally  applicable  to  the  exhi- 
bits and  depositions.  The  pariT/  to  be  affected  by 
them  must  ha^e  been  legally  called  upon  to  cross-ex- 
amine the  witnesses,  and  have  had  the  opportunity  to 
do  so,  for  otherwise  the  great  and  ordinary  tests  of 
truth  are  wanting,  and  this  cannot  be  done  unless  he 
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be  a  party ;'  and  hence  it  is  a  rule,  that  when  ajudg-.^gj^j^i^  5104 

ment  is  not  evidence  against  a  party,  the  depositions 

taken  in  the  case  cannot  be.**  ,  "^  starkie.asr 

But  it  is  contended  that  as  Marr  was  a  defendaiit 
to  the  suit  at  law  until  his  death,  and  had  notice  in 
his  li&^time  of  the  time  and  place  of  taking  the  depo* 
sitioBS,  and  did  in  one  case  actually  file  cross  interrog* 
atores,  his  representative  ought  to  be  bound  by  them, 
though  he  died  before  they  were  used,  or  the  judg- 
ment obtained.  By  the  death  of  Marr  the  whole  pro- 
oeedings  were  abated  as  to  him ;  and  so  far  as  his  re* 
preaentative  is  concerned,  they  are  to  be  considered 
w  never  haying  had  any  existence.  Had  Marr  lived  and 
defended  the  suit,  he  might  perhaps  have  defeated  those 
depositions  in  various  ways.  They  might  not  have 
been  properly  taken,  or  properly  opened,  the  witnes- 
ses might  have  been  interested,  or  their  testimony 
been  irrelevant  or  cdhtradicted,  or  they  might  never  *" 
have  been  read.  By  his  death  he  was  deprived  of 
all  these  defences,  and  his  representative  has  not  had 
any  opportunity  tq  subject  them  to  any  of  these  tests,  ] 
It  is  therefore  clear,  in  the  opinion  of  the  Court,  that  [ 
in  this  branch  of  the  case,  there  is  manifest  error.  | 
The  suit  in  Chancery  to  subject  the  assets  of  a  de-  | 
ceased  partner,  is  a  new  and  distinct  proceeding  a- 
gainst  a  new  party,  and  all  the  facts  must  be  estab- 
lished by  testimony  in  the  ordinary  manner. 

VI.  The  sixth  assignment,  that  the  Chancellor 
should  have  directed  an  issue  to  try  the  fact  of  Marr^s  . 
being  a  partner,  is  not  supported  by  authority.  A  ,. 
Chancellor  may,  in  his  discretion  direct  an  issue,  but  \ 
he  is  not  bound  to  do  so,  except  in  son^e  cases  requir-  | 
ed  by  statute,  or  in  a  few  specified  cases,  of  which  ; 
this  is  not  one.*  •^Miid.174. 

^VII~VIIL  The  3d  ispecification  of  the  7th  and  i 
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8tii  assignments,  presents  a  question  of  more  difficifl* 
ty  than  any  one  disclosed  in  the  record,  and  one  np* 
on  which  the  Court  has  been  less  aided  by  authority. 
The  admission  by  the  complainants,  that  Tarrant  was 
at  the  time  of  the  filing  of  the  bill,  and  at  the  time 
of  the  trial  residing  in  the  city  of  New  Orleans,  and 
that  he  was  and  still  is  solvent,  and  in  good  credit, 
places  the  case  upon  an  entirely  different  footing  from 
that  set  out  in  the  bill. 

That  the  complainants  have  obtained  a  judgment 
against  him  in  conformity  with  the  laws  of  this  state; 
that  the  execution  has  been  returned  nuHa  bona  ;  that 
it  is  admitted  there  are  no  effects  of  the  firm  within 
this  State,  upon  which  the  judgment  can  be  levied; 
and  that  the  surviving  partner  has  removed  himself 
and  his  effects  beyond  the  jurisdiction  of  our  Courts, 
presents  a  strong  case  for  the  assertion  of  the  com- 
plainant's' claim  against  the  assets  of  the  deceased* 
partner,  which  are  admitted  to  be  sufficient  to  pay 
this  and  all  his  other  debts,  cannot  be  denied.  Yet 
there  is  no  principle  which  appears  to  be  better  es- 
tablished, than  that  in  order  to  maintain  the  jurisdic- 
tion of  a  Court  of  Equity,  there  should  be  an  ab- 
solute discharge  or  insolvency  of  the  surviving  part- 
ner. *'  If  he  is  liable  at  law  and  is  able  to  pay,  the 
bill  cannot  be  sustained.*' 

It  is  asserted,  by  Mr.  Justice  Story, "^  that  "  it  ia 
perfectly  well  settled  that  equity  will  not  lend  its  aid 
to  reach  assets  in  the  hands  of  executors,  when  a  com- 
plete, adequate  and  effectual  remedy  at  law  exists 
against  the  surviving  partner."  Such  also  is  the  an- 
i  thority  of  Chancellor  Kent^  after  a  minute  examina- 
tion of  all  the  Enghsh  authorities  upon  the  subject 

At  law  the  debt  is  extinguished  as  to  the  deceased 
partner,  and  the  creditor  is  not  bound  to  use  any  dili- 
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gence  (such  as  would  be  required  in  cue  of  an  en^* 
dorsed  note.)  He  may  deal  with  the  survivor  for  a 
time,  and  let  the  debt  of  the  firm  remain  unpaid^  and 
yet  in  case  of  subsec[uent  insolvency  may  resort  to  the 
deceased  partner's  estate. 

That  great  inconvenience  may  ofte^  arise  by  the 
removal  of  surviving  partners,  is  no  doubt  true;  but 
still  the  rule  must  not  be  impugned,  to  remedy  the 
inconvenience.  In  this  case,  the  removal  of  Tarrant 
may  create  delay  ;  but  still  it  cannot  be  said  the  com- 
plainants are  without  a  completey  adequate,  and  effecP- 
tial  remedy,  at*  law. 

Tlie  city  of  New  Orleans  is  a  prominent  city  of 
this  Union :  her  commercial  intercourse  with  New 

■ 

York,  where  the  compUts  reside,  is  as  great  and  in- 
timate, as  with  us.  The  Courts  of  Louisiana,-  and 
that  of  the  United  States,  in  that  State,  are  open  to 
the  compl'ts,  and  in  point  of  fact,  they  might  as  well 
have  gone  there,  in  the  first  instance,  as  to  have 
come  here;  and  they  can  go  there  now.  There  is 
nothing  local  in  the  contract.  Tarrant  has  not  ob- 
tained a  legal  discharge  from. the  debt,  and  he  is  sol- 
vent, by  the  admission  of  the  complainants.  Equity 
says,  they  must  therefore  pursue  the  remedy  there ; 
yet,  they  may  ultimately  resort  to  the  estate  of  Marr, 
and  recover  the  debt  here. 

A  case  might  be  imagined,  in  which  the  absence 
of  a  surviving  partner,  though  no  legal  discharge 
or  insolyency  was  proved,  would  present  a  case 
for  relief  in  equity :  but  as  the  case  now  stands,  the 
Court  are  constrained  to  decide,  that  the  admission 
of  the  solvency  of  Tarrant,  is  fatal  to  the  bill.  y 

IX.  There  is  also  error  in  the  mode  of  competing 
iateiest,  as  set  forth*  in  the  9th  assignment.  The 
law  does  not  allow  rests,  or  the  computation  of  intefv 


Mer.R^r 


d7« 


CAflCS  DETERHITIKD 


BAROOLFH  98,   PSSRT. 


\ 


est  upon  interest,  by  re-stating  the  account  every  six 

or  twelve  months,  and  adding  interest  to  the  princi- 

i  pal  sum  :  and  no  custom  or  agreement  to  that  effect, 

■  can  alter  the  law.     Interest  may  be  charged  on  an 

/  open  account,  when  by  the.  terms  of  the  sale,  the 

contract  stipulates  for  a  certain  period  of  credit:  but 

\  the  mode  of  computation  is  to  charge  interest  on  the 

debt  up  to  the  date  of  the  payment,  and  deduct  the 

payment  from  the  whole  debt;  and  so,,  as  often  as 

•  payments  are.  made.     This  is  the  rule  in  Chancery 

.  in  New  York^  where  this  contract  was  made,  and 

•1  Johns.  Ch;      r  •.  j.     i_  ^   j  .  • 

R.  13.  where  it  was  to  be  executed.' 

From  this  view  of  the  case,  it  follows,  that  the  de- 
cree of  the  Chancellor  below  must  be  reversed,  and 
the  bill  dismissed. 


RANDOLPH  rerstu'PEltRt. 


Where  there  is  a  subsisting  contract  in  writing,  between  parties,  aHequate  W 
determine  their  rights^  and  und^r  which  work  has  been  covnpleted,  it  will 
not  be  permitted  for  one  of  those  parties,  to  set  up  a  new  parol  agTecmeiit, 
without  consideration,  varying  the  first,  and  cl^ging  its  terms  and  cooiij*' 
tions.  ' 

The  statute  of  1807,  restricting  the  charge  for  attendance,  in  any  bill  of  cost*} 
of  more  than  two  witnesses  to  any  one  fact,  must  be  understood,  to  mean  such 
facts  as  are  material,  and  which  may  necessarily  arise  in  the  progress  of  a 
cause,  either  incidentally,  collaterally,  or  directly  upon  the  issuef  and  it  seeihs, 
not  to  have  been  the  intention,  to  disallow  the  attendance  of  wiloesaes  to  die 
fvcoessful  paity,  where,  irom  the  course  of  the  adversary,  or  the  deeisiaa  of 
the  Court,  the  evidence  of  such  witnesses  (otherwise  proper)  has  been  super 
ceded,  or  dispensed  with. 


Assumpsit  in  the  Circuit  Court  erf  Greetie.  The 
plaintiff  below,  Perry,  declared  for  work  and  labor 
done  and  performed  at  the  instance  and  request  of 
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defendant,  and  there  was  a  verdict  for.  the  plaintiff. 
On.  the  trial,  a  written  agreement  for  the  perform- 
ance of  work  at  specified,  prices,  w^hs  given  in  evi- 
dence, as  also  a  memoirandum  signed  by  the  parties^ 
explaining  some  intended  alterations  i»  the  plan  of 
the  work,  stnd  particubrly  referring  to  the  first  con- 
tract.     •. 

The  Court  then  permitted  the  plaintiff  to  show  by 
parol  testimony,  thait  the  work  had  been  performed  itt 
$  mode  superior  to  that  stipulated  in  the  agreeniftnt^ 
and  that  the  defendant  had  consented  to  abamdon  th0 
prices  therein  specified,  and  to  resort  to  othet  charges 
aiflfering  from  those  first  agreed  upon. 

The  defendant,  subsoquent  to  verdict,  riequired  tbd 
Court,  to  instruct  the  clerk  to  exclude  from  the*  bill 
of  costs,  the  taxation  of  charges  for  attendance  of  stm* 
dry  of  .plaintiff's  witnesses,  on  the  ground,  that  all  th€J 
witnesses  subpoenfB  J  and  in  attendance,  had  not  been 
examined  on  the  trial :  which  the  Court  refused. 

Oh  these  points,  by  bill  of  exceptions,  the  &S0 
caihe  into  this  Court.  . 

".  Stewart,  for  Plaintiff  in  error. — Here  the  written 
agreement  is  proposed  to  be  varied  by  proof  froiil 
which  a  different  undcrstandinormicrht  be  inferred.  It 
d03s  not  scorn  to  have  boon  proof  of  another  contract, 
but  proof  from  which  a  different  contrast  may  have 
been  inferred.  At  most,  a  contract  cannot  be  ^done 
away  but  by  a  contract.  The  introduction  of  such 
loos3  verbal  evidence,  to  vary  a  written  agreement^ 
as  was  here  propossJ,  cannot  bs  admitted.  Resides^ 
as  to  the  second  agreement,  if  any  such  existed,  it 
was  nudum  'pactum  ;  there  was  no  consideration  to 

sopport  it.  . 

...  ,  , 

AS  •  •    • 
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A  consideration  is  indeed  attempted  to  be  estab^ 
lished.  There  was  on  the  part  of  Perry  an  oflFer  to 
prove  that  some  of  the  work  was  done  in  a  superior 
style ;  but  this  at  most  could  only  be  in  the  nature  of 
a  past  consideration ;  and  to  make  such  a  considera- 
tion binding,  it  must  be  done  at  the  request  of  the  par- 
ty benefitted.— 1  Sand,  PI  4-  Ev.  171,  17B,  173— 
Comyn  Con.  27,  291 — 2  Marsh,  57.  Here  there  was 
no  proof  that  Randolph  requested  that  the  work 
fjhould  be  done  in  a  diiferent  stylo  from  that  first 
agreed  upon. 

We  also  contend  that  the  Court  erred  in  the  taxa- 
tion of  costs.  There  were  sixteen  witnesses  sum- 
moned by  the  plaintiflf,  and  only  four  of  them  exam- 
ined. We  moved  the  Court  to  include  only  the  wit- 
nesses who  were  examined ;  which  the  Court  refused. 
This,  we  contend,  was  error. 

Erwin,  contra. — ^It  is  said  that  defendant  was 
benefitted  by  the  verbal  agreement.  So  far  as  the 
facts  appear,  it  was  not  so.  The  amount  he  recor- 
ered  was  less  than  the  amount  he  was  to  receive  by 
the  original  agreement.  The  party  who  has  to  pay 
"less,"  cannot  complain ;  and  the  facts  show  that  tl» 
plaintiff  in  error  did  not  have  to  pay  "more/* 

As  to  the  consideration,  the  law  will  lay  hold  of 
the  slightest  circumstances  to  uphold  a  contract  A 
benefit  received,  or  an  injury  or  inconvenience  avoi- 
ded will  be  suflicient.  So  will  an  inconvenience  te 
which  the  other  party  is  subjected,  or  the  preventing 
of  litigation.  A  mere  moral  obligation  will  sustain 
a  contract. 

In  the  case  referred  to  by  counsel,  where  Bailors 
were  promised  additional  wages  for  great  exertion  in 
a  storm,  and  it  was  held  that  the  contract  could  not  be 
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enforced,  it  was  believed  to  be  against  public  policy ; 
as  it  would  induce  sailors,  in  every  such  case,  to  hold 
back  for  higher  wages. 

A  past  consideration,  accompanied  by  a  promise 
morally  binding,  will  sustain  a  contract ;  as,  where 
a  man  after  he  arrives  at  full  age,  promises  to  pay  a 
debt  contracted  during  his  minority. 

As  to  verbal  evidence  varying  a  written  agreement, 
a  case  from  Pickering,  goes  farther  than  this.  There, 
the  instrument  was  *  under  seal :  but '  the  workman 
finding  that  he  had  made  a  loosing  bargain,  stopped 
short.  He  was  told  that  if  he  would  go  on,  he  should 
not  suffer,  but  have  a  reasonable  compensation.  The 
workman  recovered  in  assumpsit,  although  the  in- 
strument under  seal  was  produced ;  and  it  was  con* 
tended,  that  the  sealed  instrument  could  not  be  varied 
by  parol,  and  that  there  was  a  want  of  consideration. 
These  objections  were  overruled. — 9  Pickering^  298 
to  305.  This  case  overrules  several  of  the  cases  re* 
lied  upon,  on  the  other  side. 

But  this  was  not  such  a  distinct  agreement  as  to 
require  a  distinct  consideration ;  it  was  an  assent 
that  the  established  prices  should  govern  as  to  the  a- 
mount  to  be  paid.  May  not  parties  adjust  their  own 
differences  ?  If  they  had  been  about  to  go  to  law, 
might  they  not  agree  not  to  do  so,  but  to  settle  by  the 
town  prices?  And  if  they  did  so  settle,  would  not 
such  settlement  be  binding  ?  Say  it  was  a  distinct 
contract,  and  still  the  consideration  was  sufficient ;  for 
litigation  was  thereby  avoided. 

As  to  the  costs  on  account  of  the  number  of  wit- 
nesses, the  objection  cannot  be  sustained.  The  sta* 
tute  only  provides,  that  not  more  than  two  witnesses 
shall  be  taxed  to  prove  the  same  fact.  To  apply  this 
rule,  the  attention  of  the  Jud go  must  be  called  to  the 
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facts  proved  by  the  different  witnesses :  but  this  wa« 
pot  done  here ;  nor  could  it  be,  for  the  witnesses  wero 
not  examined.  It  is  often  uncertain  what  course  a 
trial  will  take,  A  trial  on  the  merits  may  b^  e;spect- 
pd,  for  which  purpose  it  may  be  necessary  to  haTO 
piany  witnesses  in  attendance ;  but  it  may  go  oSon 
demurrer  or  by  plea  in  abatement.  In  such  cases,  tho 
witnesses  are  not  examined,  yet  the  party  is  surely 
entitled  to  his  costs.  Of  witnesses  not  examined, 
the  Court  cannot  decide  that  more  thaq.  two  were  Bum' 
fppn^d  to  prove  one  fact-r-'l  Munf.  268; 

Py  Mr,  Chi?f  Justi(?e  Saff gip : 

The  action  was  assumpfit.-^hvonght  in  Or^ena 
Circuit  Court,  by  Perry,  against  the  plaintiff  in  er- 
jror,  to  recover  ^n  accoupt  for  carpenters  work. 

Therq  wpre  various  counts  in  the  ^eclaratiop,  and 
tl^O  general  issue  was  pleaded.  A  bill  of  exceptions 
sliews,  that  the  plaintiff  below  gave  in  evidence  a 
written  agreement,  dated  Greensboro',  July  31,  1929, 
fi;pecify ing  the  items  of  work  to  be  done,  sue  of  the 
)iouse,  ^. ;  and  by  which  Perry  was  bound  to  eom* 
plete  the  work  on  or  before  the  first  of  January  ©ext 
thereafter ;  and  Randolph  to  pay  him  at  the  Sftme 
time  the  sum  of  nine  hund  red  dollars.  This  agree- 
Ift^nt  was  signed  by  both  the  parties,  and  to  it  was 
appended  the  following — '*Any  alteration  in  this 
Ijuildiiig,  either  in  diminishing  the  amount  of  the 
work,  or  measuring  the  same,  subject  to  reduction  or 
addition,  according  to  the  U3ual  charges  of  mocban* 
ics." 

After  which,  the  defendant  gave  iu  evidence 
the  following  written  agreement :  "  Greensborougb, 
August  23,  1828 — Whereas,  -  since  the  agreement 
between  Rolls  Perry  and  R.  C.  Randolph,  fyr  the 
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wood  work  of  a  brick  building,  dated  July  31, .1828, 
said  Randolph  has  signified  his  intention  to  alter  the 
plan  of  the  house ;  it  is  therefore  agreed  by  said  par- 
ties, that  there  shall  be  a  reduction  in  the  contract 
for  any  work  pot  required  in  the  actual  plan  of  the 
building,  or  there  shall  be  an  addition  for  work  over 
and  above  the  contract  of  31st  of  July,  which  said 
reduction  or  allowance  to  bs  governed  by  tlxe  rates 
exhibited  in  said  first  mentioned  contract."  This 
was  also  signed  by  both  the  parties. 

Randolph  introduced,  as  further  evidence  on  his 
part,  Perry's  receipt  for  six  hundred  and  sixty  eight 
dollars  and  fifteen  cents,  expressed  to  be  paid  upon 
the  "  within  account.''  On  the  opposite  side  of  the 
same  paper,  wa«  an  account  stated  in  Randolph's 
band  writing,  containing  various  items  of  work,  with 
prices  set  opposite  each,  amounting  to  seven  hun* 
dred  and  thirty  eight  dollars  and  seventy  five  peuts. 

The  record  further  states,  that  then  the  counsel 
for  Perry,  introduced  evidence  to  prove,  that  a  portion 
of  the  work  was  done  in  a  manner  superior  to  what 
was  required  by  theplan  of  the  house,  and  also  other 
verbal  evidence  from  which  the  jury  might  draw  the 
conclusion,  that  after  the  execution  of  the  contract^ 
and  the  actual  compktion  of  the  Iwuse^  the  plain- 
tiflF  and  defendant  had  agreed  to  abandon  the  con-^ 
tract  in  writing,  and  to  be  governed  in  their  settl©. 
mont  by  the  "  Tuskaloosa  bill  of  prices,"  without 
proof  of  any  new  consideration  arising  between  the 
parties,  or  any  request  on  the  part  erf  the  defendant, 
that  the  contract  in  writing  should  be  abandoned. 
This  evidence,  being  objected  to  by  the  counsel  for 
Randolph,  was  admitted  by  the  Court. 

A  second  bill  of  exceptions  shews,  that  after  the 
lendition  of  judgment  against  the  defendant  belowi 
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he  moved  the  Court  to  instruct  the  clerk  to  exclude 
from  the  taxation  of  costs,  the  attendance  of  a  portion 
of  the  plaintiff's  witnesses.  The  facts  appearing,  on 
which  the  motion  was  founded  wore,  that  about  six- 
teen witnesses  had,  at  different  times,  been  subpoenaed 
for  the  plaintiff ;  that  of  this  number,  seven,  were  in 
actual  attendance  at  the  trial,  but  that  four  only  were 
examined.  The  motion  was  refused,  on  the  ground 
that  the  Court  would  not  interfere. 
The  assignments  of  error,  are, 

1.  That  the  Court  admitted  the  evidence  objected 
to,  as  stated  in  the  first  bill  of  exceptions. 

2.  That  instructions,  relative  to  the  taxation  of 
costs  were  refused,  as  stated  in  the  second  bill  of  ex- 
ceptions. 

On  the  first  point,  the  enquiry  arises,  whether  the 
promise  was  of  such  a  nature,  and  founded  on  a  suf- 
ficient consideration,  to  render  it  valid  and  binding  ? 
The  rule  of  law  in  this  respect,  is  said  to  be,  that, 
"  if  there  be  not  a  strict  and  undoubted  moral  obliga- 
tion, even  an  express  promise  to  do  that  which  the 
law  did  not  render  compulsory,  will  not  afford  a  cause 
of  action,  in  the  absence  of  an  adequate  considera- 
„     tion."* 

•Chit,  on  Con. 

1ft.  It  will  here  be  observed,  that  the  question  is  not 

whether  the  defendant  below  was  bound  to  pay  for 
the  work,  a  fair,  and  adequate  price.  To  this  exp 
tent,  he  was  bound  by  the  contract  under  which  the 
work  was  done.  The  original  agreement,  which 
was  in  writing,  particularly  described  the  contempla- 
ted building,  and  fixed  the  price  for  the  work  to  be 
done  upon  it  at  nine  hundred  dollars ;  also  stipu- 
lated, that  for  any  alteration  in  the  plan,  an  addi- 
tion or  reduction  of  the  price  should  be  made, 
"  according  to  the  usual  charges  of  mechanics."— 


JUNE  TEEM,  IdSS.  g^ 


RANDOLPH  VS.  PXRBT. 


These  must  be  assumed  to  have  been  reasonable  and 
adequate  charges,  sanctioned  by  the  custom  and  usage 
of  that  place — Greensborough,  not  Tuskaloosa.  ' 

The  subsequent  written  agreement,  contains  lit- 
tle, if  any  thing  more  than  a  mere  repetition  of 
the  same,  that  for  the  intended  change  in  the  plan, 
the  reduction,  or  additional  allowance,  for  such  work 
should  be  governed  by  the  rates  exhibited  in  said 
first  mentioned  contract  Under  this  stipulation, 
the  only  doubt  that  can  arise,  if  any,  is,  whether 
the  parties  intended  that  the  reduction,  or  addi- 
tion of  price  for  the  alteration,  should  be  in  pro- 
portion to  the  nine  hundred  dollars  for  the  origi- 
nal plan,  computing  the  amount  according  to  that 
standard,  or  whether  the  data  for  this  computation 
should  be  the  "usual  charges  of  mechanics." — 
But  this  question  is  not  presented.  The  question 
is,  whether  the  prior  agreements  were  abandoned, 
and  a  subsequent  valid  contract  entered  into,  that 
the  entire  work  should  be  paid  for  according  to  "  the 
Tuskaloosa  bill  of  prices/'  By  this  we  understand 
is  meant,  a  general  bill  of  rates,  including  the  various 
items  of  mechanical  work  necessary  in  such  building, 
and  which  has  been  adopted  by  the  mechanics  and 
used  at  Tuskaloosa. 

That  the  parties  were  competent,  before  i3^\a  work 
was  done,  to  agree  on  the  Tuskaloosa  prices,  or  any 
other  standard  that  was  not  so  grossly  unjust,  as  to 
furnish  a  presumption  of  fraud  or  unfairness,  is  not 
to  be  doubted.  In  that  case,  the  work  to  be  done 
would  be  a  sufficient  consideration,  and  the  bargain 
would  fix  the  price.  In  the  case  before  us,  the  work 
had  been  completed  under  a  valid  contract  for  what 
we  must  assume  to  have  been  an  adequate  considarar 
tion;  so  it  stood,  binding  on  each  party,  at  the  time 
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of  the  supposed  subsequent  a^eemeiit,  now  insisted 
Bpon  in  lieu  of  the  former  It  is  shewn,  that  the  de- 
fendant below  did  not  request  the  substitution  of  the 
Tuskaloosa  prices,  in  lieu  of  those  under  which  the 
,  ■  work  was  done;  also  that  no  new  consideration  mov- 
ed between  the  partiovS  as  the  foundation  of  this  pro- 
mise. It  is  perfectly  clear,  that  if  the  alleged  subsc-- 
quent  agreement  is  void,  the  former  remains  in  full 
force.  Then  what  consideration  is  there  to  sustain 
the  subsequent  agreement  which  it  was  supposed  the 
jary  might  infer  from  the  evidence  offered-  The 
Kabihty  otherwise  existing  was  adequate  to  the  work; 
such  at  least  is  the  legal  presumption.  If  so,  there 
was  not  even  a  moral  obligation  to  pay  fnore,  or  ao 
cording  to  any  different  standard.  It  cannot  be  view- 
ed as  a  compromise  of  any  doubtful  right ;  for  no  set- 
tlement was  consummated  ;  there  was  no  liquidatioii 
of  the  demand  ;  but  the  claim  was  left  no  less  subject 
to  litigation  than  before.  We  can  not  infer,  if  that 
could  avail  any  thing,  that  an  adoption  of  the  differ- 
ent standard,  would  in  any  degree  have  facilitated 
the  settlement.  It  therefore  results  that  the  promise 
or  contract,  if  such  was  expressed,  v»'hs  nydum  pac^ 
11,  iVTs.  ^°  turn  and  void  ;*  consequently  there  was  erfor  in  the 
admission  of  the  evidence  tending  to  prove  it. 

On  the  second  assignment  it  may  be  remarked, 
that  the  statute  of  1807  provides,  that,  in  no  bill  of 
costs  shall  there  be  allowed  the  charges  of  attendance 
of  more  than  two  witnesses  to  any  one  fact.  The 
facts  here  contemplated,  must  be  understood  to  in- 
clude all  that  are  material,  and  which  may  necesear 
rily  arise  in  the  progress  of  the  trial,  as  well  incident- 
ally or  collaterally,  as  those  directly  in.  issue.  It  can 
not  be  presumed  to  have  been  the  intention  of  the 
Legislature  to  disallow  the  attendance  of  witnesst^tia 
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the  successful  party  where,  in  consequence  of  the 
course  adopted  by  the  adverse  party,  or  the  decision 
of  the  Court,  the  course  of  the  trial  has  been  divert- 
ed from  the  ordinary  channel,  so  as  to  exclude  or  su- 
persede the  necessity  of  evidence,  which  would  other- 
wise be  proper.  I'he  object  seems  to  have  been  on- 
ly to  protect  the  party  against  an  unnecessary  and 
oppressive  accumulation  of  costs  from  the  attendance, 
or  introduction  of  more  than  two  witnesses  to  each 
material  fact  necessary  to  be  proven.  From  the  dif- 
ficult nature  of  the  subject,  much  must  depend  on 
the  discretion  of  the  Judge  trying  the  cause.  But 
admitting,  as  held  by  this  Court,  in  Smith  vs.  Don- 
aldson^  that  the  construction  of  this  statute  is  a  sub 
ject  of  revision  in  error:  yet  the  particular  facts 
and  circumstances  under  which  the  decision  was 
made,  must  be  more  definitely  shewn,  than  has  been 
done  in  this  case,  before  w^e  can  pronounce  error  in 
the  decision.  The  record  does  not  ascertain  tlie  num- 
ber of  material  facts  involved  in  the  trial ;  nor  pre^- 
elude  the  idea  that  some  admission  on  the  part  of  RaU'- 
dolph — ^sorae  decision  of  the  Court,  or  other  circum- 
stance, may  not  have  obviated  the  necessity  of  proof, 
which  otherwise  would  have  been  indispensable,  on 
the  part  of  the  plaintiff  below. 

We  must,  therefore,  say,  that  no  error  on  the  lat- 
ter point  has  been  sufficiently  disclosed.  But  on  the 
first,  the  judgment  must  be  reversed,  and  the  cause 
remanded. 
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.  TATE,  Guardian,  wrsos  GILBERT. 

The  Supreme  Court  has  no  power  to  coptrol  the  'discretion  of  inferior  Courts, 
in  regulating  plea^ngs,  allowing  amendments  and  filing  additional  pleas; 
but,  this  must  be  understood  to  be  confined  to  sueh  pleas  as  are  cooaisteot 
with  each  other,  and  with  the  regular  order  of  pleading. 

That  an  inferior  Court  allowed  a  defendant  to  withdraw  the  plea  of  general  is- 
sue, and  to  substitute  other  pleas  in  bar  of  the  acdon ;  ic  not  error. 

A  plea,  puis  darrein  contmuanu,  is  a  waiver  of  all  former  pleas ;  aad  whsn 
three  pleas  were  filed,  the  latter  of  which  was  one,  puts  damm  amttjuutme, 
beld,  that  the  plaintiflf  was  not  bound  to  answer  either,  and  Aat  he  propeily 
demurred  to  the  whole. 

Tate,  guardian  of  S.  McGuire,  commenced  an  ac- 
tion of  assumpsit  in  the  County  Court  of  Shelby, 
against  Gilbert,  to  recover  an  amount  of  money 
charged  to  be  in  his  hands,  as  former  guardian  of  the 
plaintiff's  ward.  At  the  final  trial,  the  Court  per* 
mitted  the  defendant  to  withdraw  the  plea  of  general 
issue,  which  he  had  previously  relied  on,  and  to  file 
three  other  pleas  in  bar,  the  last  of  which  was  a  plea 
puis  darrein  continuance.  It  set  out,  substantially, 
that  the  matter  of  the  said  suit,  had  been,  before  that 
time,  included  in  a  settlement  which  the  said  defen- 
dant had  made  with  the  Orphans'  Court  of  Shelby, 
in  a  settlement  of  his  accounts  as  former  guardian  of 
said  S.  McGuire,  whereby  the  said  Court  had  de- 
creed against  the  defendant  for  a  certain  sum,  which 
was  alleged  to  be  the  identical  amount,  sued  on  in 
the  said  action  by  the  jdaintiff,  Tate. 

To  these   pleas  there  was  a  general  demurrer, 
which  beiiig  ov^miled,  and  the  plaintifif  refusing  to 
reju^yj  judgment  was  rendered  for  the  defendant 
.    To  reverse  this  judgment,  a  writ  of  error  was  tar 
ken  by  the  plaintiff,  to  this  Court. 
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By  Mr.  Justice  Hitchcock  : 

This  case  is  submitted  without  argument. 

The  action  is  assumpsit,  brought  by  the  plaintiff 
a^  guardian  of  Sally  McGuire,  to  recover  a  sum  of 
money  alleged  to  be  in  the  hands  of  the  defendant, 
as  former  guardian  of  the  same  individual.  The  de^ 
fendant  pleaded  the  general  issue.  A  trial,  verdict 
and  judgment  were  had  for  the  plaintiff.  A  bill  of 
exceptions  was  taken,  and  the  cause  was  brought  to 
this  Court,  where  it  was  reversed  and  remanded,  after 
which  a  second  trial  was  had,  and  a  verdict  was  ren- 
dered for  the  plaintiff,  when  a  new  trial  was  granted, 
and  the  cause  was  continued  to  August  term,  1884, 
when  the  Court  permitted  the  defendant  to  withdraw 
the  plea  of  the  general  issue,  and  plead  three  pleas  in 
bar. 

1.  That  the  plaintiff  was  not  the  guardian  of  Sal- 
ly McGuire  at  the  time  of  the  comm^icement  of  his 
suit. 

2.  That  the  defendant  was  the  guardian  of  Sally 
McGuire  at  the  time  of  the  commencement  of  said 
suit;  and 

3.  That  the  Orphans'  Court  for  Shelby  county, 
did  on  the  6th  day  of  February,  1832,  settle  the  ac- 
counts of  the  defendant  as  guardian  of  Sally  McGwire, 
and  render  a  decree  against  him  for  two  hundred  and 
twenty  one  dollars  sixty  two  and  a  half  cents,  which 
was  for  the  same  identical  cause  of  action  as  this  suit, 
and  which  decree  is  in  full  force,  &c. 

To  these  pleas,  the  plaintiff  filed  a  general  demur- 
rer, which  was  overruled,  and  the  plaintiff  declining 
to  reply,  judgment  final  was  rendered  for  the  defen- 
dant, and  the  case  has  been  brought  here  by  writ  of 
error. 

It  has  been  repeatedly  decided  by  this  Court,  that 
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it  has  no  power  to  control  tlie  discretion  of  the  Court 
below,  in  regulating  the  pleadings,  allowing  amend- 
ments, and  filing  additional  pleas.  But  this  must 
be  understood  to  be  confined  to  such  pleas  as  are 
consistent  with  each  other,  and  with  the  due  and  re- 
gular order  of  pleading, 

There  was  no  error  in  allowing  the  defendant  to 
withdraw  the  plea  of  the  general  issue,  and  file  other 
pleas  in  bar  of  the  action. 

But  the  last  of  the  three  pleas  above  pleaded,  is  a 
plea  of  ^w  darrein  continuance,  which  is  a  waiver  of 
all  former  pleas.  The  plaintiff  was  not  bound  to  re- 
ply to  this  and  the  other  two,  and  therefore  he  pro- 
perly demurred  to  the  whole. 

Whether  the  last  plea  is  good  in  law  as  a  bar  to 
the  plaintijff 's  action,  is  a  question  upon  which  we 
give  no  opinion.  The  case  is  decided  solely  on  the 
ground,  that  the  plaintiff  was  not  bound  to  reply 
to  the  third  plea ;  and  as  he  was  not  bound  to  make  a 
seleation,  he  was  not  bound  to  answer  either. 

Let  the  judgment  be  reversed,  and  the  cause  re- 
manded. 
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KENNON  versus  M'REA. 

In  regard  to  the  incompetency  of  a  witness,  a  distinction  exists,  as  to  an  inter* 
est  in  the  question^  and  an  interest  in  the  evetU  of  the  suit ;  and  a  witness  will 
not  be  held  incompetent  to  testify,  unless  it  appear,  that  he  is  to  gain  or  lose 
by  the  event  of  the  suit:  and  any  objection  as  to  his  interest  in  the  question, 
goes  to  his  credibility. 

As  a  general  rule,  an  indorser  of  a  note  or  bill,  is  incompetent  in  respect  to  hie 
tjUerestf  as  a  witness  in  favor  of  a  subsequent  endorsee,  to  charge  any  party  to 
the  instrument  whose  liability  is  anterior  to  his   own. 

A  release  entered  on  the  minutes  of  the  Court,  (not  signed,  sealed  or  delivered 
to  the  witness,  and  implying  a  mere  discharge  as  to  tiie  intere^  in  the partieuiar 
aetion,yis  not  sufficient  to  autiiorisc  an  incompetent  witness  to  give  testimony. 

This  was  an  action  of  Assumpsit  in  Tnskaloosa 
Circuit  Court  commenced  by  McRea  against  Ken- 
non. 

The  plaintiff  declared  against  the  defendant,  as 
indorser  of  a  promissory  note,  drawn  by  one  Long- 
mire,  in  favor  of  one  Shaw,  and  by  him  endorsed  to 
the  defendant. 

The  plaintiff  was  the  indorsee  of  one  Fuller;  who 
was  the  indorsee  of  Kennon.  On  the  trial,  Fuller, 
the  indorser  of  the  plaintiff  was  introduced  as  a  wit- 
ness to  prove,  that  the  defendant  had  promised  to  pay 
him  the  amount  of  the  note.  It  appeared  that  there 
had  previously  been  entered  on  the  minutes  of  the 
Court,  a  release  on  the  part  of  the  plaintiff,  to  the  in- 
terest of  Fuller,  and  the  Court  held  him  to  be  a  com- 
petent witness,  and  having  testified,  judgment  was 
given  for  the  plaintiff.  The  defendant  prosecuted 
his  writ  of  error  here. 

Wilson,  for  Plaintiff  in  error — Stewart,  contra. 
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By  Mr.  Chief-Justice  Saffold  : 

Assumpsit  was  brought  by  McRea  as  indorseey  ar 
gainst  Kennon  as  indorser  of  a  promissory  note.  The 
note  was  made  by  one  Longmire,  payable  to  Shaw, 
who  indorsed  it  to  Kennon,  who  endorsed  it  to  one 
Ezekiel  Fuller,  who  endorsed  it  to  McRea,  the  plain- 
tiff below. 

At  a  term  of  the  Court  previous  to  that  at  which 
the  final  trial  was  had,  and  at  which  there  was  a  mis- 
trial, an  entry  appears  to  have  been  made  on  the  mi- 
nutes, as  follows :  "  Came  the  parties  by  their  attor- 
neys, and  the  plaintiff  released,  in  ofen  Court,  Eze- 
kiel Fuller  from  any  responsibility  or  liability  in  this 
action,  before  he  was  qualified  as  an  evidence." 

On  the  final  trial,  a  bill  of  exceptions  was  taken, 
which  states  that  the  plaintiff  below  offered  E.  FuMer^ 
(who  was  the  indorsee  of  the  defendant  and  the  in- 
dorser of  the  plaintiff,)  to  prove  that  the  defendant 
had  promised  to  pay  him,  the  witness,  the  amount  of 
the  note  sued  on.  The  competency  of  the  witness 
being  objected  to,  the  plaintiff'  produced  the  above 
entry  as  evidence  of  a  release  to  the  witness.  The 
defendant  still  objected, 

1st.  To  the  sufficiency  of  the  release. 

2d.  To  the  plaintiff's  right  to  make  it. 

3d.  That  if  sufficient  as  a  release,  it  discharged 
the  defendant  from  hability  in  this  action,  and  the 
plaintiff  ought  not  to  be  permitted  further  to  prose- 
cute it ;  and  that  Fuller  was  still  an  incompetent 
witness. 

These  objections  were  overruled,  and  the  witness 
was  permitted  to  testify.  There  is  no  shevraig  more 
definite  as  to  what  the  witness  did  swear.  A  ver- 
dict and  judgment  having  been  rendered  in  favor  of 
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the  plaintiff  below,  Kennon,  the  defendant,  prosecutes 
this  writ  of  error,  and  assigns  as  causes, — 

1.  The  overruling  his  objections  to  the  competen* 
cy  of  FuUer  as  a  witness,  and  his  exceptions  respect- 
ing the  effect  of  the  supposed  release. 

2.  That  the  fact,  the  witness  was  introduced  to 
prove,  was  inadmissible  testimony. 

No  other  question  appears  to  have  been  made  be- 
low, reserved  for  the  consideration  of  this  Court,  than 
that  respecting  the  competency  of  the  witness  to  prove 
the  promise  of  the  defendant  to  pay  him  (the  witness) 
the  amount  of  the  note  sued  on,  and  the  effect  of  the 
release,  if  valid. 

Respecting  the  admissibility  of  the  evidence,  no 
objection  appears  to  have  been  made,  unless  one  of 
the  reasons  assigned  against  the  competency  of  the 
witness,  (that  the  evidence  sought  from  him  would 
discharge  the  defendant  from  UabiUty  in  the  action,) 
can  be  so  r^arded.  It  is  clear,  however,  that  if  a 
plaintiff  be  about  to  introduce  evidence  which  will 
have  the  effect  to  defeat  his  action,  the  defendant 
^  has  no  right  to  object  to  its  introduction.  It  is  equal- 
ly obvious  that  he  can  not  a^ail  himself  of  such  mat- 
ter as  an  objection  to  the  competency  of  the  witness. 
If  evidence  introduced  by  a  plaintiff  has  no  tendency 
to  support  the  action  ;  or  if  it  can  operate  to  defeat  it, 
by  discharging  the  liability  of  the  defendant,  or  other- 
wise, it  is  the  undoubted  privilege  of  the  latter  to 
avail  himself  of  this  advantage,  by  motion  to  the 
Court  for  instructions  to  the  jury  respecting  the  legal 
effect  of  the  evidence,  and  if  not  given,  can  assign 
the  failure  as  error.  But  here,  if  the  release  could 
have  had  any  such  effect,  (which  is  by  no  means  ad- 
mitted) it  does  not  appear  that  any  instructions  to 
the  jury  were  either  requested  or  given. 
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Then  it  remains  for  me  to  enquire,  whether  Ful- 
ler was  a  competent  witness  to  prove  Kennon's  pro- 
mise to  make  the  payment  to  him  ?' 

The  rule  of  practice  in  this  respect  has  undergone 
material  changes.  At  an  early  period  in  the  history 
of  jurisprudence,  it  was  generally  held ^  that  if  a  wit- 
ness had  an  interest  in  the  question  put  to  him,  he 
was  incompetent.  *'  But  a  distinction  has  since  been 
made  between  an  interest  in  the  question  put  to  the 
witness,  and  an  interest  in  the  event  of  the  suit;  and 
the  general  rule  now  established  is,  that  a  witness 
will  not  be  disqualified  on  the  ground  of  interest,  un- 
less he  is  interested  in  the  event  of  the  suit^^   Stick 

&  autliwiti^'  ^^  declared  to  be  the  modern  rule  in  the  English 

cited.  Courts,  and  the  same  has  been  frequently  recognized 

in  the  United  States.     In   Van  Nwjs  vs.  Terhune^ 

^Johna.  cas.  ^^  Suprcmc  Court  of  New  York,  says,  "  The  rtde 
by  which  a  witness  is  excluded  on  the  ground  of  in- 
terest, seems  to  have  fluctuated,  at  different  periods^ 
but  on  a  careful  examination  of  all  the  authorities, 
ancient  and  modern,  the  general  rule  will  be  found  to 
be,  that  if  a  witness  will  not  gain  or  lose,  by  the  eDent 
of  the  cause,  or  if  the  verdict  cannot  be  given  in.evi- 
denceybr  or  against  him,  in  another  suit,  the  objec- 
tion goes  to  his  credit  only,  and  not  to  his  competency. 
Generally,  therefore,  an  interest  in  the  question  alone 
will  not  disqualify  the  witness,  but  the  objection 
goes  to  his  credit  only:"  they  add,  "we  donot  mean 
to  say  but  that  there  may  be  some  technical  excep- 
tions to  the  rule ;  but  the  rule  in  its  general  applica- 
tion is  correct,  and  is  the  one  adopted  by  the  Court*' 
(See  also  Phelps  vs.  Winchell.'')  That  this  vdtuess 
was  interested  in  the  question,  there  can  be  no  doubt. 

ti  Day,  270.  J  ^jj  enquire  if  he  was  not  also  in  the  event  of  the 
suit. 
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.    A  case  mainly  relied  on  by  the  counsel  for  tho 
plaintiff  in  error  is,  that  of  Stephens  vs.  I^nck^  That.^  camp.iu 
was  an  action  by  the  endorsee  against  the  drawer  of  a  ?^r"^'^ e«*'» 

38  S   C 

bill  of  exchange,  payable  to  Ckland,  and  accepted  by  ' 
Jones.  There  beino^  no  direct  evidence  of  notice 
having  been  given  of  the  dishonor  of  the  bill,  Ckland '  ■ 
was  tendered  as  a  witness  to  prove  that  the  defend- 
ant had  subsequently  acknow^ledged  his  liability  upon 
it,  and  promised  to  pay  it.  The  witness  Was  objec- 
ted to  on  the  ground  of  interest.  Lord  Ellenboro^  re- 
marked, that  the  objection  would  exclude  the  party 
to  a  bill  in  every  case  where  he  comes  to  assist  the 
plaintiff;  and  decided  that  Ckland  had  not  such  a 
direct  interest  in  the  event  of  the  suit  as  to  exclude 
him. 

This  was  a  decision  at  Nisi  Pritcs,  and  the  ques- 
tion does  not  appear  to  have  been  elaborately  argued, 
or  deliberately  examined  by  the  Court :  no  authori- 
ties appear  to  have  been  quoted,  nor  was  any  reason 
given,  except  as  noticed,  that  "  the  objection  would 
exclude  the  party  to  a  bill  in  every  case  where  he 
comes  to  assist  the  plaintiff."  I  may  be  permitted  to 
remark,  that  this  consequence  does  not  necessarily 
follow ;  for  if  the  party  called  had  endorsed  without 
recourse  upon  himself;  or  if  his  endorsement  was 
subsequent  to  that  in  favor  of  the  plaintiff,  these,  or 
other  similar  circumstances,  would  materially  vary 
the  question  of  interest,  or  clearly  show  him  to  be  in- 
different. In  cases  where  the  witness  is  clearly  in- 
terested, if  his  interest  be  eqm-ponderantj  by  a  like 
responsibility  to  one  of  the  parties^  in  either  event  of 
the  suit,  his  interest  being  neutralized,  he  is  compe- 
tent; though  interested  in  the  question  or  street  of 
the  syit,  be  is  indifferent  to  theresijt  of  that  action. 
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It  is  true  the  case  referred  to  of  Stephens  vs.  Lynch 
has  been  quoted  as  authority  by  Starkie  in  his  Trea- 
tise an  Evidence ;  by  PhiUips  (2  vol.  40)  and  by  Chit- 
ty  an  Bills,   (417) — without  any  expressions  of  dis- 
sent ;  and  has  in  some  instances  been  recognised  by 
Courts  of  respectable  authority.     In  th«  late  treatise 
on  PI  and  Ev.  by  Saunders,  (vol.  1,  316,)  its  autho- 
rity is  also  recognised,  and  this  reason  assigned  in 
support  of  the  principle ;  that  though  a  recovery  and 
satisfaction  in  the  suit  by  the  subsequent  indorsee 
against  the  prior  party,  would  extinguish  and  destroy 
the  debt,  and  of  course  exempt  the  vidtness  from  far- 
ther responsibility  to  any  one ;  when  a  feilure  might 
subject  him  to  the  necessity  of  paying  the  debt;  yet 
his  liability  would  not  be  certain,  and  should  he  be 
even  compelled  to  pay,  he  may  afterwards  seek  his 
redress  against  the  same  original  defendant,  or  some 
other  prior  party.     The  force  of  this  reasoning  may 
well  be  questioned.    It  is  very  evident  that  these  con- 
siderations  do  not  neutralize  the  witness'  interest : 
for  though  it  be  not  certain  that  a  recovery  can  be  ef- 
fected against  him,  such  is  the  legal  presumption; 
and  if  it  be  had,  he  must  then  pay  the  debt,  and  seek 
his  redress  agrjinst  a  defendant,  who  has  once  suc- 
eessfuUy  resisted  the  demand,  or  some  other  prior 
party  to  the  security,  who  may  well  be  presumed  en- 
titled to  the  benefit  of  the  same  defence,  which  has 
once  prevailed  in  favor  of  another  in  a  similar  ccmdi- 
tion.     This  view  of  the  subject,  is,  I  think  entitled  to 
^eat  weight,  under  the  peculiar  circumstances  of  this 
case  ;  the  most  material  of  which  is,  the  great  lapse 
of  time,  during  which  it  may  be  inferred.  Fuller  the 
witness,  slept  upon  his  rights.     The  indorsement 
from  Kennon  to  him,  is  without  date,  and  would  there- 
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fore  refer,  in  the  absence  of  other  proof,  to  the  last  an- 
terior indorsement,  which  is  that  in  favor  of  Kennon, 
bearing  date  more  than  four  years  prior  to  Fuller's 
indorsement  to  the  present  plaintiff  This  fact  sug- 
gests the  probability,  that  by  laches,  or  otherwise,  Ful- 
ler had  lost  his  remedy  on  the  note.  If  so,  there  was 
a  strong  inducement  for  the  manufacture  of  evidence 
to  restore  the  demand :  in  an  action  by  Fuller,  he 
could  not  expect  to  be  admitted  as  a  witness ;  then 
shall  a  mere  assignment  from  him  to  the  plaintiff, 
have  the  effect  to  remove  the  objection  of  interest, 
and  establish  the  competency  of  the  former  as  a  wit- 
ness. I  maintain,  that  the  indorsement  alone,  is  not 
evidence  even  of  a  consideration  passing  between  th« 
parties  to  it,  as  against  the  defendant  in  the  action. 
It  would  be  sufficient  to  authorise  a  recovery  against 
the  defendant,  in  favoi*  of  the  last  indorsee,  no  other 
objection  being  interposed,  because  then  the  defend- 
ant would  be  indifferent  whether  the  recovery  be  in 
favor  of  one  indorsee  or  another ;  and  if  the  last  in- 
dorsee (properly  constituted)  hold  only  as  s^ent,  he 
may  recover  as  indorsee  alone  for  the  benefit  of  his 
principal  against  any  party  who  would  be  directly 
responsible  to  the  latter.  Then,  whil^  such  may  be 
the  nature  of  this  assignment,  and  while  the  law  re- 
cognizes the  indorser's  interest  in  the  event  of  the  suit, 
it  appears  to  me  that  no  sufficient  equi-ponderanoe 
can  be  supposed  to  exist,  to  remove  the  objection*  * 

But  aside  from  any  peculiarity  in  this'  case,  and 
admittins:  the  relaxation  of  the  rule  of  evidence  to  its 
full  extent,  that  interest  in  the  question,  or  subject  of 
the  suit,  is  an  objection  only  to  the  credibility/,  and  not 
.to  the  competency  of  the  witness  ;  there  is'still  strong 
authority  for  the  rejection  of  this  witness. 
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•5  T.  Rep.578.  ^  ^^^  ^^^  ^^  Buckland  vs.  Tankard,  *  the  action 
was  by  the  indorsee  of  a  bill  of  exchange  against  the 
acceptor.  The  defendant  called  Gregson,  who  was 
the  first  indorser,  to  prove  that  the  plaintiff  had  no 
property  in  the  bill — that  Gregson  had  only  deliver- 
ed it  to  him  to  receive  payment  from  the  defendant, 
and  not  with  intent  to  convey  any  interest  to  him ; 
for  that  in  truth  he  had  not  paid  any  consideration 
for  the  bill.  Gregson  admitted  on  examination  that 
he  claimed  an  interest  in  the  bill.  Lord  Kenyan^  at 
Guildhall,  rejected  him,  as  being  an  interested  wit- 
ness. The  case  being  removed  into  the  Court  of 
King^s  Bench — Kenyan,  Chief  Justice,  said  the  whole 
question  turned  on  this — rvhether  the  rvitness^s  situor 
turn  would  or  rvould  not  be  bettered  by  the  event  of  the 
verdict  in  the  case:  He  was  still  of  the  opinion  that 
it  would  :  **  for,  if  the  plaintiff  should  succeed,  Greg- 
son would  be  put  to  much  greater  difficulties  to  get 
back  the  money  than  if  the  plaintiff  should  be  foiled 
by  means  of  his  testimony ;"  and  therefore,  on  the 
ground  of  interest,  he  thought  the  witness  was  pro- 
perly rejected ;  and  such  was  the  opinion  of  that 
Court. 

The  same  remarks  are  equally  apphcable  to  this 
witness.  His  situation,  as  disclosed  by  the  record, 
ei^tablished  his  interest,  no  less  than  the  admission  of 
Gregson  did  his:  (and  without  the  admissions  the  law 
would  have  implied  an  interest  against  the  party  call- 
ing him  :)  the  fact  sought  to  be  proven  in  both  ca- 
ses, was  an  alleged  agreement  or  promise  between  the 
witness  and  the  party  against  whom  he  was  intro- 
duced. Here  it  may  be  observed,  Fuller  was  intro- 
duced to  prove  a  promise  to  pay  to  him  individually, 
by  his  immediate  indorser.     If  the  plaintiff  could 
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not  recover  against  the  indorser — the  promise  inuring  ^^^^  .^  ^^  g 
equally  for  the  benefit  of  the  former' — ^from  that  cir-  6i. 
cumstance  alone,  it  might  be  inferred  that  Fuller 
could  not — that  the  laches  would  interpose  an  equal 
bar  to  any  action  he  might  bring.  Then  may  it  not 
well  be  said,  that,  if  the  plaintiff  in  this  action  fail, 
the  witness  will  be  left  in  a  ?nuch  worse  situation  than 
if  he  succeed. 

There  are  various  other  decisions  in  the  English 
Courts,  recognising  the  same  principle.  Eminent 
Judges  have  declared  the  subject  to  be  one  of  great 
difficulty  and  embarrassment ;  and  that  the  decisions 
relative^  to  the  competency  of  witnesses,  in  respect  to 
their  interest,  have  been  so  variant  and  conflicting, 
that  it  has  been  impossible  to  reconcile ,  them  ;  and 
that  the  question  must  often  depend  on  the  peculiar 
circumstances  of  the  case  in  which  it  arises. — (See 
Burt  vs.  Baker^  et  aV) 

I.iiT  ..  /*  A  M^  '    ^^  Term  R.  27. 

Will  also  notice  a  few  American  cases  on  this 

point.  In  Uerrick  vs.  Whitney,"  the  action  was  byci6JphiMi.240. 
the  indorsee,  against  the  maker  of  the  note.  Fitchy 
the  indorser,  was  called  by  the  plaintiff  to  prove  the 
execution  of  the  note  by  the  defendant.  He  stated 
that  he  had  transferred  the  note  to  one  CummingSy  in 
payment  for  a  pair  of  horses,  but  at  the  risk  of  Cum- 
mings  as  to  the  solvency  of  the  maker,  and  that  he 
had  no  interest  in  the  suit — ^yet  the  defendant's  coun- 
sel objected  to  the  competency  of  the  witness ;  and 
^  the  question  reached  the  Supreme  Court.  There  it 
was  ruled,  that  the  witness  was  responsible  upon  an 
implied  warranty  that  the  note  was  not  forged ;  that 
he  therefore  had  a  direct  interest  in  establishing  the 
fact  he  was  called  to  prove,  and  was  incompetent. 
The  Supreme  Court  of  Massachusetts  has  also  held, 
in  more  than  one  ca.se,  that  in  an  action  bv  the  in-     * 
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dorsee  against  the  drawer,  the  indorser  is  not  a  com* 
patent  witness  to  prove  the  hand-writing  of  the  draw- 
er, without  a  release,  or  its  equivalent — a  discharge 

'1  MaRs^R.  73  from  liability  on  the  indorsement. — Barnes  vs.  J3a//.* 
Rice  vs.  Star7iesy 

r  8  Day,  339,  In  the  case  of  Owen  vs.  Mann,''  the  question  of 
competency  occurred  on  the  trial  of  an  ejectment,  in 
.  which  the  controversy  solely  regarded  the  title  to  the 
estate  demanded.  Mann,  the  defendant,  having  pur- 
chased, with  warranty,  from  one  Barbe?^  had  givea 
to  the  latter  his  note  for  the  purchase  money.  The 
iiote  had  been  assigned  by  Barber,  who  appeared  to 
be  a  man  of  property,  to  Jones,  and  after  the  com- 
mencement of  the  ejectment,  the  latter  applied  to  the 
defendant  for  payment.  After  some  hesitation,  the 
defendant  paid  the  note,  on  condition  that  Janes 
should  refund  the  money,  if  judgment  in  the  pending 
action  should  be  rendered  against  the  defendant.  To 
this  efu'ct  Jo?ies  executed  a  covenant,  in  which  it  was 
agreed  that  the  note  should  remain  in  his  possession, 
as  if  nothing  had  been  advanced  upon  it;  so  that,  in 
the  event  of  a  recovery  by  O/ve??,  against  the  defend- 
ant,*he.  might  take  his  remedy  against  Barber,  his  in- 
dorser. The  Supreme  Court  of  Eirors  adjudged  the 
witness  incompetent^  on  the  ground  of  interest.  They 
said,  if  the  interest  is  counteracted  ly  an  equal  interest 
on  the  other  side,  the  witness  is  competent.  But  if 
there  be  the  least  inequality  of  interest — that  is,  if  a 
recovery  on  oiie  side  is  more  interesting  to  the  person 
called,  in  a  pecuniary  point  of  view,  than  on  the  other, 
he  cannot  be  permitted  to  testify.  They  considered 
it  manifestly  clear,  that  Jones  was  not  an  indifferent 
witness,  for  the  reason,  that  if  judgment  should  be 
rendered  against  the  defendant,  he,  Jones  would  be 
obliged  immediately  to  refund  the  money  received  of 
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Mann,  while  his  demand  for  a  similar  amount  on  B^w-* 
ber,  might  be  long  postponed — then  be  sought  after 
with  great  expense,  and  eventually  fail,  through  Bar^ 
ber^s  insolvency.  They  assimilated  the  situation  of 
Jones,  to  the  condition  of  bail,  when  call^  by  his^ 
principal,  whose  incompetency  they  considered  too 
well  settled  to  require  the  formality  of  proof;  but 
whose  situation  was  less  objectionable  than  Jones'. 

The  authorities  already  reviewed,  and  the  reflec- 
tions advanced,  appear  to  me  to  establish  sufficiently 
the  incompetency  of  this  witness;  but  there  is  one 
other  consideration  strengthening  this  conclusion.  It 
is  this,  that  whether  an  indorser  who  has  paid  off  the 
bill  or  note  to  a  subsequent  indorsee  w^ho  has  obtain- 
ed a  judgment  on  the  same,  can  not,  by  mere  opera- 
tion of  law,  claim  the  right  of  cession  or  subrogation 
to  all  the  benefits  of  the  judgment,  is  at  least  ques- 
tionable ;  and  that  he  can  have  his  benefit  by  an  as- 
signment of  the  judgment,  seems  to  be  settled. — 
(See  Braltam  S^  At7voodvs.  Ragland,  Turner,  et  a/.')  andaSffiticIi 
This  may  be  considered  nearly  tantamount  to  an  Jxi-.^***'*  «»*«*• 
dependant  right  of  cession ;  as  it  may  be  assumed 
that  the  plaintiff  in  the  judgment  would,  generally, 
consider  it  a  sufficient  inducement  to  assign  his  inter- 
est to  any  one  who  would  pay  him  the  amount  de- 
manded. Under  this  principle,  one  in  the  situation 
of  Fuller,  supposing  his  right  of  recourse  on  the  note 
to  have  been  lost,  would  be  enabled  to  restore  it  indi- 
rectly, by  assisting  his  indorsee  to  recover  the  judg- 
ment, then  paying  it,  and  receiving  a  cession,  or  an 
assignment  of  it.  In  tkis  view,  he  would  be  materi- 
ally interested  in  the  event  of  the  suit. 

From  this  examination  of  the  subject,  I  think  it  re- 
sults, that  as  a  general  rule,  an  indorser  of  a  note  or 
bill  is  incompetent  in  respect  to  his  interest^  as  a  wit- 
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ness  in  favor  of  a  subsequent  indorsee,  to  charge  any 
party  to  the  instrument  whose  liability  is  anterior  to 
his  own  ;  and  that  the  objection  to  the  competency 
of  this  witness  is  more  obvious  from  the  peculiar  cir- 
cumstances of  the  case,  already  adverted  to, 

I  have  examined  the  case  independiently  of  the 
supposed  release,  because  we  think  it  can  have  no  ef- 
fect as  such.  It  cannot  be  regarded  as  a  part  of  the 
record,  Fuller  being  no  party  to  the  suit :  and  not 
being  signed,  sealed  or  delivered  to  the  witness,  it 
can  not  be  regarded  as  a  deed,  or  sufficient  evidence 
of  any  contract.  A  further  objection  to  it  is,  .that 
it  imports  only  a  discharge  from  any  interest  in  that 
action^  and  would  not  necessarily  operate  as  a  release 
from  his  liability  to  a  subsequent  action  as  indorser  of 
the  same  note. 

We  are  therefore  of  opinion,  the  judgment  below 
must  be  reversed,  and  the  cause  remanded- 
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It  is  eompeteiit  for  a  defendant  to  show  by  testimotiy,  that  an  instrument  assigm 
ed  as  a  conditional  payment  or  oollateral  security  of  a  pre-existiDg  debt ; 
vraa  good  and  available  in  the  hands  of  the  plaintifi*,  at  the  time  of  assign- 
ment and  afterwards. 
A  judicial  insolvency  cart  only  be  established  by  an  exhaustion  of  all  the  meanti 
supplied  by  law  against  the  purse  of  a  debtors  and  the  insolvency  uf  a  party 
will  not  be  presumed  on  the  bare  return  of  nulla  ima,  to  a  JUri  facias  issued 
against  his  effects. 
The  holder  of  an  initniment,  (transferred  as  conditional  payment  or  t^lltferal 
security)  is  not  bound  first  to  sue  thereon,— or  to  offer  to,  or  return  the  samei 
in  order  to  maintain  an  action  on  the  original  debt  or  consideration,  intended 
to  be  secured  by  such  instrument. 
Where  paper  securities  have  been  transferred  as  an  ab$okiU  payment  of  a  pre* 
existing  debt,  then  no  resort  can  be  had  on  such  debt,  or  its  original  conside- 
ration— and  the  party  receiving  the  same  must  take  his  recourse  on  the  paper 
'  so  transferred— (unless  indeed  they  be  forged,  or  fraud  be  committed  in'the 
representation  of  their  value.) 
But  if  the  transfer  of  paper  be  intended  merely  as  a  conditional  payment,  or  as 
a  collateral  security,  the  successful  pursuit  of  the  original  debt,  will  depend 
on  the  fact,  whether  or  not  la^es  has  been  committed  by  the  holder,  whereby 
any  liability  on  it  has  been  lost  to  the  party  transferring  it. 

This  action  was  trespass  on  the  case,  instituted  by 
the  defendant  in  error,  in  the  Circuit  Court  of  Law- 
rence. 

The  plaintiff  declared,  (with  other  counts,)  on  an 
undertaking  in  writing,  executed  by  the  mercantile 
firm  of  Trotter  &  McGonegal,  (of  which  Trotter  was 
survivor,)  whereby,  the  latter,  in  consideration  of 
goods,  wares  and  merchandize  before  that  time  sold 
and  delivered,  agreed  to  pay  the  plaintiff  a  certain  a- 
mount  of  money,  in  cash  notes,  on  solvent  nien  in  Law- 
rence county. 

The  declaration  averred,  that  the  notes  (which  it 
appeared  had  been  transferred,  in  pursuance  of  the 
agreement,)  were  wholly  valueless,  and  useless  in  the 
hands  of  the  plaintiff,  whereby  an  action  had  accrued, 

51 


403 


CASES  DETERMINED 


TROTTER  VS.  CROCKETT. 


&c.  During  the  trial,  the  defendant  oflFered  to  prove, 
that  certain  of  the  notes  transferred,  were  good,  and 
had  been  lost  through  the  negligence  and  laches  oi 
the  plaintiff,  which  proof  the  Court  rejected.  The 
defendant  asked  the  Court  to  instruct  the  jury,  that  if 
they  believed  from  the  evidence,  that  by  proper  dili- 
gence the  amount  of  certain  of  the  assigned  notes 
could  have  been  recovered  from  the  payors — or  that 
the  same  had  not  been  returned,  or  offered  to  be  re- 
turned, to  the  defendant ;  the  action  was  not  su8tain<^ 
able  :  which  the  Court  refused,  and  charged  the  ju- 
ry, that  the  transferree  of  a  note  was  not  bound  to 
pursue  the  transferror,  in  order  to  return  it. 

Judgment  on  the  verdict  of  a  jury,  being  rendered 
for  the  plaintiff,  the  defendant  brought  the  case,  by 
bill  of  exceptions,  into  this  Cotirt. 

Ormond,  for  Plaintiff — ^We  maintain,  that  the 
reception  of  the  contract  of  indorsement,  imposed  do 
the  receiver  of  any  note,  under  the  contract,  to  pay 
cash  notes,  the  obligation  to  use  due  diligence,  or  at 
least  an  offer  to  return  the  note.  The  Court,  there- 
forOj  erred  in  instructing  the  jury,  that  the  plaintiff 
was  not  bound  to  pursue  the  endorser.  One  of  these 
notes  was  endorsed  by  Green.  Crockett  received  this 
note,  among  others,  and  gave  up  the  agreement.  He 
received  it  then  in  the  same  way  that  others  receive 
such  notes,  that  is  to  pursue  the  endorser  with  due 
diligence.  If  he  did  not  pursue  the  endorser,  he 
should  at  least  return  the  note  or  notes,  so  endorsed. 
This  he  is  certainly  bound  to  do  in  all  cases,  unless 
the  notes  be  clearly  of  no  value.  Green  was  unques- 
tionably solvent.  He  was  the  endorser,  and  not  the 
maker.  I  am  not  sure  that  this  does  not  come  up  to 
the  literal  fulfilment  of  the  contract.    But  at  any  rate, 
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the  party  might  receive  such  endorsement ;  and  he 
did  receive  it.  He  brought  suit  upon  the  |iote  j 
brought  it  wrong;  suiFered  a  non-suit;,  made  no  ef- 
fcrt  to  return  the  note  ;  kept  it  ten  or  twelve,  years, 
till  his  remedy  was  lost ;  and  now  seeks  to  make  ua 
liable  upon  the  original  contract.  Why  was  the  note, 
for  which  Green  was  bound,  not  paid  long  since  ? 
Merely  because  Crockett  held  the  paper,  and  neither 
offered  to  return  it,  or  .  pressed  the  collection  of  the 
debt. 

The  Court  also  erred,  as  we  contend,  in  rejecting 
the  evidence  offered  by  Trotter.  The  maker  of  one  of 
the  notes  was  solvent  at  the  time  of  the  endorsement, 
find  continued  so  for  some  .time  afterwards.  The 
party  did  not  agree  to  guarantee  the  continued  solr 
vency  of  the  makers  or  endorsers  of  the  notes ;  and 
the  Court  cannot  extend  the  contract  beyond  the  agree- 
ment of  the  parties.  The  return  of  ww/Za  &?wa  against 
Harris,  was  therefore,  not  conclusive ;  and  it  would 
not  have  been  so,  if  the  contract  had  even  extended 
Jo  the  continued  insolvency  of  the  maker  of  the  note. 
Such  return  could  only  he  prima  facie  e\idexice  ;  and 
the  Court  should  have  permitted  us  to  prove  that  we 
had .  complied  with  our  contract,  and  had  transferred 
notes  on  solvent  men  to  the  obligee. 
.  Besides,  I  make  the  point,  that  the  plaintiff  should 
have  proved  that  he  used  due  diligence.  He.caiLnojt 
stand  on  abetter  footing  than  an  assignee  under  the 
Virginia  statute,  who  is  permitted  to  sue  in  his  ovm 
name.  He  must  shew  that  he  has  used  .due  dili- 
gence. 

The  case,  how^eyer,  does  not  rest  on  want  of  proof. 
There  is  proof  that  due  diligence  was  not  used ;  ths^t 
suit  was  brought  in  an  improper  manner ;  and  .thi|t 
a  non-suit  w^as.  suffered,  which  is  a  voluntary  act.  . 
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p.  Anderson,  contra. — The  case  shews  an  obliga- 
tion due,  to  be  paid  in  cash  notes  on  solvent  men  in 
Lawrenc/C  county.  Among  the  notes  delivered,  was 
one  on  Ferine,  endorsed  to  Green,  and  by  him  to 
Trotter.  The  obligation,  let  it  be  observed,  was  to 
pay  in  notes.  An  endorsement  is  not  a  note.  The 
maker  of  a  note  is  bound  directly ;  the  endorser,  upon 
a  contingency.  If  it  be  pretended  that  the  endorse- 
ment was  taken  as  a  note,  it  must  have  been  upon  a 
new  contract.  Where  is  the  contract  ?  The  coun- 
sel speaks  of  due  diligence :  upon  Avhat  principle  was 
diligence  dice  ?  We  were  bound  to  receive  notes ; 
and  we  could  not  tell  the  solvency  till  tested  by  a  suit 
The  endorsement  of  Green  simply  enabled  the  plain- 
tiff to  sue  in  his  own  name.  We  could  not  refuse  the 
endorsement;  but  we  did  not  receive  it  in  payment: 
it  was  the  note  that  we  received  in  payment,  on  the 
implied  condition,  however,  that  Ferine  was  solyent. 
Our  commencing  a  suit  against  Green,  was  only  so 
much  more  than  we  need  have  done.  This  was  the 
*act  of  one  of  the  parties  only,  and  no  evidence  of  con- 
tract. 

But  it  is  said  that  we  ought  to  have  returned  the 
note.  That  depends  on  the  question,  whether  we 
made  any  contract  to  that  effect.  The  most  that  can 
be  conceded  on  the  subject  is,  that  all  the  circum- 
stances might  have  been  left  to  a  jury,  to  determine 
whether  they  amount  to  any  evidence  of  contract,  Id 
receive  the  endorsement,  or  to  return  the  paper. 

If  one  has  the  property  of  another  tortiously  in  his 
hand^,  he  is  bound  to  return  it  without  demand ;  but 
if  it  be  put  into  his  hands  by  the  other  party,  that 
party  must  demand  ihe  property  before  the'  receiver  is 
bound  to  return  it.  If  the  note  is  worth  nothing,  it 
need  not  be  returned.     Well,  Ferine  got  a  perpetual 


JUNE  TERM,  1835.  40^. 


TROTTER  rs   CROCKETT. 


injunction  against  the  note.  It  was  then  of  no  value. 
But,  it  is  said,  the  endorsement  was  of  some  value'. 
Perhaps  it  might  have  been ;  but  according  to  the 
view  which  I  take  of  the  subject,  this  is  unimportant. 
The  Court  did  not  err  in  refusing  to  usurp  the  pro- 
vince of  the  jury,  and  decide  how  far  there  was  evi- 
dence of  any  contract,  to  pursue  the  endorsement,  or 
to  return  the  note.  If  we  received  the  endorsement 
as  collateral  security,  and  not  as  payment ;  it  is  clear 
that  we  might  have  sued  upon  it — that  we  were  not 
bound  to  return  the  note  -;  and  yet  we  would  have 
been  under  no  obligation  to  continue  to  follow  up  the 
claim  against  Green. 

The  jury  in  this  case,  having  found  against  Trot- 
ter, it  must  be  presumed  that  they  found  that  there 
was  no  contract  to  receive  the  endorsement  as  condi- 
tional payment,  or  to  return  the  note. 

Besides,  Trotter  received  this  note  from  Green  af- 
ter it  was  due,  as  conditional  payment  of  a  merchan- 
dize account.  Ferine  told  Trotter  that  it  was  a  gam- 
bling note,  and  that  he  would  not  pay  it.  Was  it 
not  bad  faith  then,  to  have  passed  it  off?  The  note 
being  of  no  value.  Trotter  could  have  sued  on  his  mer- 
chandize account :  the  return  of  the  note  was  there- 
fore unimportant. 

That  to  have  instructed  the  jury  as  required, 
would  have  been  usurping  the  province  of  the  jury, 
sufficiently  appears  from  the  decision  of  the  case  when 
it  was  here  before.  The  Court  is  referred  to  the  o- 
pinion  then  given. 

As  to  Harris,  it  is  said  that  Trotter  offered  to  prove 
that  he  was  solvent  at  the  time  of  endorsement,,  and 
for  some  time  after.  It  does  ndt  appear  that  excep- 
tion was  taken  to  the  opinion  of  the  *  Court  on  this 
point ;  nor  does  it  appear  that  any  particular  testi- 
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mony  was  given,  or  that  any  witness  was  introduced. 
A  mere  offer  to  prove  was  not  sufficient.  The  express 
testimony  that  the  Court  rejected,  should  have  been 
shewn.  *'  Solvency"  requires  a  definition.  It  must 
be  legal  solvency ;  that  is,  the  man  must  be  in  a  con- 
dition that  money  can  not  be  made  out  of  him  by  ex- 
ecution. The  want  of  this  solvency,  the  return  of 
mdla  bona  establishes.  This  is  not  merely  prima 
.  facie.  The  insolvency  of  Harris  being  thus  estab- 
lished, wquld  the  Court  permit  a  witness  to  come  in 
and  say,  *^I  know  this  person  has  property  in  such 
a  county,''  and  thus  require  the  party  to  pursue  the 
supposed  property  in  that  quarter  ?  He  might  in  the 
same  manner  be  driven  from  point  to  point,  for  an 
indefinite  length  of  time.  The  introduction  of  evi- 
dence in  such  a  case  to  contradict  the  sheriffs 's  return, 
is  not  allowable. 

Hopkins,  in  reply — cited  Marr,  ex'ivy  vs.  SatUhT 
mcky  Cannon  4^  Warren,  page  351  of  Ms  volume — 
Minor's  Rep.  314—1  Stervrnty  370. 

By  Mr.  Justice  Thornton  : 

This  was  an  action  on  the  C2*se,  brought  by  the 
defendant  in  error,  in  the  Circuit  Court  of  Lawrence 
county ;  the  declaratioji  in  which,  contained  various 
counts,  and  among  them,  one  on  a  speoial  assumpsit 
in  writing,  whereby  Trotter  &  McGonegal.  a  mer- 
cantile firm,  of  which  Trotter  is  survivor,  promised 
to  pay  to  Crockett,  the  sum  of  three  thousand  five 
hundred  and  sixty  five  dollars  and  fourteen  cents,  in 
cash  notes,  on  solvent  men  in  Lawrence  county,  Ar 
labaraa,  on  or  before  the  1st  of  January,  1822,  for 
value  received.  During  the  progress  of  the  trials  a 
bill  of  exceptions  was  taken,  on  which  the  assignment 
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of  errors  is  made  in  this  Court,  which  relates  to  the 
rejection  of  testimony  offered  by  Trotter ;  to  the  re- 
fusal to  give  instructions  which  were  prayed  for  by 
him ;  as  also  to  the  charge  given.  We  think  there 
is  no  good  objection  to  allowing  the  first  assignment 
to  be  made.  The  bill  of  exceptions  shews,  that  the 
rejected  testimony  was  offered ;  and  excluded  on  the 
motion  of  Crockett's  counsel ;  and  though  the  words 
"  to  which  opinions  the  defendant  excepts,"  are  at 
the  close  of  the  bill  of  exceptions,  we  think  they  em-* 
brace  every  matter  of  opinion  contained  in  it.  With 
regard  to  the  language  in  which  this  matter  is  set 
forth  in  the  bill,  it  is  that  usually  adopted ;  and  I 
think  it  necessarily  implies,  (the  record  not  shewing 
the  contrary)  that  the  means  of  making  the  proof  of- 
fered were  present,  and  instantly  available. 

It  appears  that,  when  the  note  described,  as  above 
stated,  in  the  count,  became  due;  by  endorsement  in 
the  name  of  the  said  firm,  promissory  notes  were 
transferred  to  Crockett,  to  the  amount  of  the  said  note; 
and  that  it  was  surrendered  by  him  to  the  makers. 
Among  the  notes  so  transferred,  were  two  of  the  fol- 
lowing description :  one  made  by  James  Ferine  to 
William  Green,  due  4th  April,  1821,  and  assigned  by 
liim  to  plaintiff  in  error ;  the  other  made  by  Joel  D. 
Harris,  due  15.th  January,  1822. 

The  evidence  offered  by  Trotter  which  was  re- 
jected, was,  that  the  maker  of  this  last  note,  Harris, 
was  solvent,  at  the  time  of  its  endorsement  to  Crock- 
ett, and  afterwards. 

•  The  assignment  of  error  presents  but  two  questions 
for  our  consideration.  The  first  is,  whether,  accord- 
ing to  the  true  intent  and  meaning  of  the  writteil 
contract  of  Trotter,  irrespective  of  any  s^eement  at 
the  time  of  endorsing  these  notes,  the  note  of  Harris 
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did  not,  to  the  extent  due  upon  it,  constitute  a  pay- 
ment and  satisfaction  of  the  original  note  or  contract 
sued  upon. 

The  second  question  is.  whether  if  laclies  have  been 
committed  by   Crockett    with  .regard  to  the  other 
note,  whereby  the  Uability  of  ^ny  party,  who  was  on 
it,  was  lost  to  Trotter,  he  would  not  also  be  entitled 
to  a  credit  to  that  extent.     The  first  point  above  sta- 
ted, is  embraced  by  the  assignment  relating  to  the  re- 
jection of  the  proof,  that  Harris,  the  maker  of  one  of 
the  endorsed  notes,  was  solvent  at  the  time  of  the  en- 
dorsement, and  subsequent  thereto.  A  just  construc- 
tion of  the  original  contract  or  note,  will  determine  the 
propriety  of  the  rejection  of  this  testimony.     The 
contract  was  to  pay  in  cash  notes  on  solvent  men,  &c. 
The  exclusion  of  the  evidence  was,  I  apprehend,  on 
the  ground,  that  by  the  contract,  solvency  at  the  date 
of  the  endorsement  was  immaterial.     The  Court  did 
not  decide,  that  no  proof  could  be  adduced,  to  prove 
solvency,  at  the  date  of  the  return  of  nulla  bona  to  a 
jft./a.  which  had  been  issued  to  the  sheriff  of  Law- 
rence county,  on  the  judgment  in  favor  of  Crocketton 
the.  endorsed  note.     No  such  proof  was  offered  with 
sufficient  distinctness  to  be  regarded;  for  the  term 
"  afterwards,"  though  it  may  extend  to  any  indefi- 
nite future  period,  yet  pn  the  principles  of  construc- 
tion applicable  to  bills  of  exception,  is  not  to  be  so  un- 
derstood;  and  it  may  well  consist  with  total  insol- 
vency at  the  date  of  the  sherilBf's  return,  that  after 
the  endorsement,    Harris  was  perfectly  solvent.     I^ 
however,  it  was  intended  to  be  decided,  by  the  Court, 
that  the  return  of  nulla  bona  in  that  judgment,  was 
conclusive  against  Trotter,  it  was,  to  my  mind  clear- 
ly erroneous ;  for  at  most,  all  that  a  return  of  nuBa 
bona  can  be  evidence  of,  is  no  visible  efiects  within 
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the  county,  of  which  the  slierifF  making  the  return^ 
is  the  ministerial  oflicor ;  and  is  perfectly  consistent 
with  tlie  possession  of  ample  estate,  just  beyond  its 
l)oandaiy ;  whicli  would  be  a  sufficient  defence,  un- 
less the  words  of  the  contract,  "  solvent  men,  in  Law- 
roiioe  county,"  mean  not  only  that  the  men  must  be 
solvent,  but  that  their  property,  and  residence  must 
botli  be,  in  that  county :  which  I  do  not  consider  to 
bd  a  fair  interpretation  of  them.  The  Court,  how- 
ever, did  decide,  and  the  counsel  for  Crockett  now  in* 
sist,  tliat  solvent  men,  in  tlie  meaning  of  the  contract, 
are  such  only  as  shall  have  effects  to  satisfy  an  exe- 
cution,.which  shall  issue  upon  a  judgment  in  favor  of 
Crockett,  on  the  cash  notes  to  be  paid.  This  would 
clearly  imply  an  obliijation  on  Crockett  to  bring  a 
suit  on  the  note.  But  the  doctrine  is  well  settled, 
that  Avithout,  an  e.xpress  contract,  the  holder  of  j)a- 
j)er  as  a  conditional  j)aymentof,  or  as  collateral  secu- 
rity to,  a  pre-existing  debt,  is  not  bound  to  sue  upon 
it  at  all;*  and  if  tlicse  notes  were  not  transferred  in 'i  branch  i8i. 
one  or  the  other  of  those  ways,  he  cannot  sustain  his 
;ictioa  at  all  on  the  original  consideration..  It  cannot 
be  adopted  eis  a  proper  construction  of  the  contract 
sued  on,  that  any  suit  was  to  be  brought  by  Crock- 
ett on  tlie  notes  to  be  transferred,  before  he  could  re- 
cover in  an  action  for  its  breach  in  the  particular  of 
the  solvency  of  the  makers  of  those  notes.  Suppose 
that  those  notes  were  transferred  without  any  know- 
ledge by  either  party  of  the  pecuniary  condition  of  the 
makers,  and  that  upon  enquiry  it  were  ascertained, 
that  one  or  more  of  Ihem,  though  never  sued  hi  their 
lives,  were  upon  the  parish  as  paupers  at  the  time  of 
the  transfer,  would  it  be  necessary  to  sue  in  such 
crise  in  order  to  recover  of  Trotter  for  a  breach  of  his 
contract  ?     I  apprehend  that  it  would  not.     Now,  if" 
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on  the  one  hand,  it  can  be  alleged  and  proven,  that 
the  maker  was  insolvent,  without  any  suit  against  him; 
as  a  necessary  consequence  his  solvency  can  be  estab- 
lished on  the  other  hand,  by  the  kind  of  proof  here 
oflfered  and  refused.     It  is  argued  that  the  true  con- 
struction of  this  contract  is,  that  there  is  a  warranty 
not  only  of  present  solvency,  but  a  prospective  war- 
ranty of  continuing  solvency,  ilntil  by  the  due  prose- 
cution of  the  means  afforded  by  the  laws  of  the  coun- 
try, the  fact  of  solvency,  vel  non,  is  in  that  manner  as- 
certained.    To  sustain  this  construction,  reference  is 
made  to  the  decisions  of  the  Courts  of  Virginia,  re- 
gulating the  recovery  by  assignees  against  assignors, 
of  such  instruments  as  by  the  laws  of  that  State  are 
authorised  to  be  assigned.     It  is  true,  that  upon  an 
indorsement  in  blank,  or  in  the  common  form,  the 
Courts  in  that  State  have  said,  that  a  recovery  may 
be  had,  as  for  a  consideration  which  has  happened  to 
fail,  notwithstanding  the  use  of  the  means  of  the  law, 
as  far  as  a  ^.  fa,  rertumed  nidla  bona,   to  render  it 
aArailable.     But   even   there  a  special  indorsement 
would  vary  the  implied  rule  of  liability,  and  if  in- 
dorsed so  as  to  raise  the  implication,  that  the  liabih- 
ty  was  to  be  more  restricted,  than  the  implied  respon- 
sibility, the   special   understanding  would  control 
Biit  even  if  the  word  solvent,  is  construed  to  mean 
ability  to  pay  according  to  law,  I  would  maintain  that 
all  the  means  which  the  law  supplies,  must  be  ex- 
hausted, before  insolvency  could  be  affirmed.     Now, 
^  ji.  fa.  is  not  the  final  test:  in  this  State,  at  least, 
it  is  not  the  ultimatum  which  is  'afforded.     The  law 
gives  a  ca.  sa.  to  reach  the  secret  treasures  of  the 
debtor,  as  a  ^.  fa,  does,  his  property,  subject  to  levy. 
A  judicial  insolvency  then,  I  think,  is  only  established 
fully,  by  this  final  process  of  execution.    For  the  er- 
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ror  in  the  Court  below,  ia  rejecting  the  testimony  of- 
fered, the  cause  would  have  to  be  reversed,  but  as  it 
must  be  remanded  for  a  new  trial,  it  is  thought  pro- 
per to  consider  the  law,  which  from  the  proof  exhibi- 
ted in  the  bill  of  exceptions,  will  be  most  probably 
applicable  to  the  state  of  facts  that  will  again  be  es- 
tablished. The  notes  in  this  case,  must,  of  n,ecessity, 
have  been  endorsed  over,  either  in  absolute  discharge 
of  the  original  contract,  or  as  a  conditional  payment 
of  it ;  or  as  a  collateral  security  to  it:  and  the  question 
as  to  the  precise  manner  intended,  is  one,  which  from 
all  the  circumstances  of  the  case,  must  be  determined 
by  the  jury.  If  the  transfer  were  intended  as  an 
absolute  payment,  then  there  can  be  po  resort  to  th^  / 
original  note,  nOr  to  the  original  consideration,  of  that 
note.  The  note  to  pay  in  cash  notes,  &c.  had  ex- 
tinguished the  open  account ;  and  the  transfer,  if  in 
payment,  had  extinguished  that  note;  leaving  thp 
only  recourse  of  the  party  so  accepting  them,  on  the 
transferred  notes,  unless  indeed,  they  be  forged,  or  a 
fraud  has  been  practised  ;  as  by  falsely  representing 
the  parties  to  the  said  securities  to  be  solvent,  when 
they  were  not.  If  thQ  transfer  were  intended  as  a 
conditional  payment,  or  as  a  collateral  security,  then 
the  successful  pursuit  of  the  debtor  on  the  original 
consideration,  which  in  such  case,  is  the  only  subsist- 
ing ground  of  action,  will  depend  on  the  fact,  whether 
or  not,  any  laches  has  been  committed  with  regard 
to  the  transferred  security,  whereby  any  party  whose 
Uability  could  have  been  retained,  or  secured  to  the 
party  transferring  the  note,  or  bill,  is  lost.  If  such 
facAes  has  occurred,  it  will  operate  to  that  extent  ^^\yr9ak.c.c. 
an  an  absolute  payment.*  And  it  would  seem  by  the  p^Xei'^RT^** 
last  decision  of  this  Court,  above  cited,  that  in  such  i»t  ed.  aeo, 
case  the  insolvency  of  a  party  whose  liability  had 
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been  omitted  to  be  fixed,  would  not  vary  the  case. 
For  although  insolvent,  as  far  as  logal  coercion  is 
concerned,  y-et  a  demand  of  the  money  might  have 
resulted  in  its  payment.  I  do  not  find  the  doctrine 
to  be,  that  where  a  bill  or  note  is  transferred  by  en- 
dorsement, as  conditional  payment,  or  collateral  se- 
curity, and  afterwards  suit  be  brought  on  the  origi- 
nal consideration,  that  successful  resistance  can  be 
made  to  a  recovery,  by  shewing  that  all  the  diligence 
has  not  been  used,  which  would  be  necessary,  to  en- 
able the  indorsee  of  such  transferred  bill  or  note  to  re- 
cover  against  the  indorser  as  such,  if  it  had  been  re- 
ceived in  absolute  discharge  of  the  original  debt.  The 
extent  of  the  doctrine,  I  apprehend  is,  that  the  re- 
course of  the  person  from  whom  the  bill  or  note  is 
received  against  any  prior  party  must  not  be  lost,  nor 
such  delay  occur  in  giving  notice  to  the  person  from 
whom  it  was  received,  of  the  refusal  to  pay,  as  in  the 
estimation  of  the  jury  would  be  unreasonable.  As 
to  the  return  of  a  bill  or  note,  which  may  have  been 
transferred  as  a  conditional  payment,  or  collateral  se- 
curity, I  do  not  consider  that  its  return,  or  an  offer 
to  do  so,  is  necessary,  to  authorise  the  institution  of  an 
action  on  the  original  demand. 

A  creditor  may  lawfully  take  and  hold  several  se- 
curities for  the  same  debt,  and  ought  not  to  be  cora- 
ls Wheat.  390.  P^^^^^  *^  yield  up  either,  until  the  debt  is  paid.'  It 
is  true  that  a  double  satisfaction  cannot  be  had ;  but 
on  principle,  it  seems  to  me,  that  all  collateral  securi- 
ties, honestly  acquired,  are  to  be  allowed  to  be  retain- 
ed until  their  object  is  accomplished. 

It  is  laid  down  in  1st  Cranch,  181,  that  it  is  not  ne- 
cessary to  return  a  note  received  as  a  conditional  pay- 
ment, prior  to  the  institution  of  a  suit  on  the  original 
contract;  for  the  reason,  that  it  is  not  an  extinguish- 
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ment  of  tliat  contract.  The  ntmoist  that  justice  would 
require  iS,  that  the  plaintiff  should  shew  that  he 
has  not  derived  benefit  from  it.  If  it  has  been  trans- 
ferred, so  that  in  presumption  of  law%  he  has  derived 
such  benefit,  hv  which  means  too,  the  defendant 
might  be  subjected  to  its  payment,  then  unless  it  be 
regained,  so  that  he  have  it  in  his  power  to  return 
it  to  the  defendant,  he  should  not  be  permitted  to  re- 
cover. In  the  case  of  a  collateral  security,  I  feel 
confident  that  the  plaintiff  ought  not  to  be  compelled 
to  return  it,  until  the  debt  is  actually  paid.  But, 
in  regard  to  paper,  transferred  as  conditional  payment, 
though  not  necessary  to  be  returned  before  com- 
mencement of  suit,  it  would  seem  perfectly  correct, 
that  it  should  be  delivered  up,  or  at  least  satisfactorily 
accounted  for,  before  the  rendition  of  judgment. 

Tlids  doctrine  of  diligence,  on  the  part  of  one  who 
accepts  negotiable  paper,  as  collateral  security,  or 
conditional  payment,  is  not  peculiar  to  this  class  of 
cases.  It  is  applicable  alike,  the  diligence  varying 
according  to  the  nature  of  the  thing,  whether  paper 
security,  or  property  of  any  other  kind,  be  received  in 
the  same  way. 

The  necessary  care  and  attention  should  be  be- 
stowed to  preserve  tlie  value  of  whatever  is  thus  vo- 
luntarily, and  with  a  view  to  one's  own  interest,  taken 
under  lus  control. 

If  the  dihgence  which  is  necessary  to  preserve  its 
value  be  onerous  or  hazardous,  its  assumption  may 
be  declined  altogether,  or  it  may  be  regulated  by  ex- 
press stipulation. 

In  the  absence  of  any  special  contract,  I  think  the 
purposes  of  justice  can  only  be  accomplished,  and 
the  decisions  in  former  cases  in  this  Court,  and  else- 
where, only  reconcilable^,  by  adopting  the  principles 
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above  laid  down,  as  it  respects  the  mutual  rights  and 
liabilities  of  parties  standing  in  the  relation  of  trans- 
ferors and  transferees  of  notes,  or  bills,  by  endorse- 
ment or  otherwise,  as  conditional. payment,  or  collate- 
ral security,  of  an  original  demand  or  duty. 
Let  the  case  be  reversed  and  remanded. 


MAY  and  MAY,  Executors,  venns  EASTIN, 

The  refusal  of  a  Chancellor  to  dismisH  a  bill,  (or  want  of  security  for  costf,  it 
not  a  ground  for  reversing  a  decree  in  etjuity — excuses  for  a  non-compliance 
with  the  letter  of  the  statute,  being  necessarily,  subject  to  the  discretion  of 
the  Court 

In  determining  between  an  absolute  sale  and  a  mortgage,  Uie  Court,  will  take 
the  intentions  of  the.  parties,  from  a  view  of  all  tlie  circumstances :  and  nliero 
it  is  evident  that  a  prima  facie  absolute  sale,  was  intended  as  a  pledge,  tlie 
Court  will  relieve  against  the  sale,  and  suffer  a  redemption. 

Where  A,  having  slaves  levied  on  under  execution  m  favor  of  the  Tombeckbet 
Bank,  and  being  about  to  discharge  the  same  by  payment  of  the  uotcsoftbst 
Bank,  was  hindered  from  so  doing  by  the  representations  of  B,  that  it  would 
not  be  a  good  payment,  but  who,  on  an  agreement  with  A,  paid  oflfthe  exe- 
cution in  the  same  money  f  and  took  a  purchase  of  one  of  the  slaves,  (with  t 
condition  of  redemption  in  three  months :)  the  Court, on  a  bill  filed  after  the 
expiration  of  three  month's,  held  the  transaction  a  mortgage,  and  decreed  ree- 
titutioD,  on  tlie  payment  by  A,  of  one  Ao/f  the  nominal  value  of  tbeToni' 
beckbee  Bank  notes,  paid  by  B,  in  discharge  of  the  execution. 

The  general  rule,  that  a  mortgagor,  seeking  to  redeem,  must  pay  costs,  docs 
not  apply  to  a  cose,  where  the  mortgagee  sets  up  an  absolute  title  in  himself. 

This  case  came  up  by  appeal  from  the  Circuit 
Court  of  Greene,  exercising  Chancery  jurisdiction. 
The  bill  was  filed  by  Eastin,  praying  the  redemption 
of  a  ne^ro  slave. 

The  facts,  so  far  as  material  to  the  case,  were  as 
follow : 
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Eastin  became  indebted  to  the  Tombeckbee  Bank, 
and  to  secure  the  payment  of  the  amount  due,  execu- 
ted his  deed  of  trust  for  several  negro  slaves,  and  other 
property  to  the  said  Bank ;  subsequently,  und^r  an 
arrangement  with  Buchannon,  the  testator  of  the  de- 
fendants, the  said  property  was  purchased  under  a 
sale  by  the  Bank,  and  delivered  to  the  complainant, 
under  a  certain  specified  agreement,  whereby  the 
debt  due  by  complainant  to  the  Bank  was  to  be  dis- 
charged, and  the  property,  then  in  the  possession  of 
Eastin,  to  become  absolutely  his.  After  Buchannon's 
death,  there  being  a  balance  due  on  the  debt  afore- 
said, James  May,  one  of  the  defendants,  procured 
judgment  thereon,  and  had  execution  issued  on  the 
same,  in  the  name  of  the  Bank.  The  execution  be- 
ing in  the  hands  of  the  sheriff,  a  friend  offered  to  loan 
the  complainant  the  amount  of  his  debt  to  the  Bank, 
in  Tombeckbee  money,  then  fifty  per  cent,  below 
par;  which  the  sheriff,  under  May's  directiqns,  refus- 
ed to  receive.  May  then  selected  one  of  the  com- 
plainant's most  valuable  slaves,  and  proposed  to  take 
the  negro,  and  advance  the  amount  of  the  execution, 
and  if  complainant,  in  three  months,  refunded  the 
money,  the  slave  should  be  returned.  The  com- 
plainant having  assented  to  this  proposition,  the  said 
May  paid  off  and  satisfied  the  execution,  in  Tombeck- 
bee money y  and  took  the  slave  into  his  possession. 

The  Chancellor,  on  a  final  hearing,  decided  that 
the  transaction  was  a  mortgage ;  and  decreed  restitu- 
tion, on  the  payment  by  complainant,  of  one  half  the 
nominal  value  of  the  Tombeckbee  notes,  paid  by  de- 
fendant in  discharge  of  the  execution  against  com- 
plainant's property.  The  Court  also  decreed  costs 
against  the  defendants  to  the  bill. 
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The  asiiiguineiits  of  error,  appear  in  the  opinion 

of  the  Court. 

Erwix,  for  PlamtilT  in  error, '  contended — That 
the  Court  erred  in  refusinsf  to  dismiss  the  bill  for 
want  of  security  for  costs,   pursuant  to  the  statute, 
E  as  tin  being  a  non-resident.      Security  was  regular- 
ly required  on  the  ISth  of  September,  1S29;  and  at 
the  next  term  (March,  l'!530)  the  Court  refused  to  dis- 
'  miss  the  suit,  on  motion  of  the  present  plaintiffs  in  er- 
ror, but  permitted  security  then  to  be  given  for  the 
retrospective  costs — six  months  having  elapsed   after 
security  was  required,  and  during  which  no  security 
w^as  given.     The  statute  rec[uircs  the  suit  to  be  dis- 
missed, unless  security  be  given  with  the  clerk  of  the 
Court  within  sixty  days  after  the  notice.     The  lan- 
guage is  plain,  positive  and  imperative.      Shall  its  re- 
([uirements  be  observed  or  not  ?    Aik.  Dig.  262.  The 
Court  improperly  rejected  the  transaction  as  a  mort- 
gage :  the  Bank  debt  was  paid  off  by  May.  But  in  the 
progress  of  the  transaction,  May  offered  to  take  the 
two  slaves,  until  Eastin  should  pay  off  the  amount. 
This  would  have  been  a  mortgage  ;  as  it  would  have 
been  mtended  to  secure  the  payment  of  mmiey ;  and 
that  is  the  test.     But  Eastin  did  not  accede  to  this 
proposition.     He,  on  his  part,  proposed  to  make  an 
absolute  sale  to  May  of  the  girl   Dorcas,  -  in  conside- 
ration of  his  paying  off  the  Bank  debt;  and  to  this 
May  acceded.     May  indeed,  afterward,  agreed  that 
if  Eastin  would  repay  him   the  money  and  certain 
other  dues,  within  three  months,  he  might  have  the 
negro  again.     This  was  no  mortgage.     It  was  not 
even   a  conditional   sale ;   because  this    proposition 
was  made  after  the  sale  had  been  completed.     To 
have  made  it  a  sale,  it  should  all  have  been  done  at 
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the  same  time.  This  was  not  a  contrsict  for  the  se- 
curity of  money,  but  an  absolute  sale,  hs  May  states 
on  his  oath*  Can  such  a  sale  be  explained  away  and 
converted  into  a  mortgage?  Certainly  not.  There 
were  no  circumstances  of  fraud  in  the  case.  The 
debt  discharged  by  May,  was  equal  to  the  value  of 
the  girl.  If,  after  this  transaction ^  the  girl  had 
died>  is  there  any  doubt  that  •  it  would  have  been 
May's  loss  ?  There  can  be  none.  May  would  have 
had  no  remedy  for  the  money  he  had  paid.  The 
bank  debt  was  discharged,  and  the  slave  had  been 
received  in  satisfaction.  Such  being  the  case,  this 
could  not  have  been  a  mortgage. — 4  Kenfs  Com.  38. 
1  Pow.  on  Mort.  120  to  127,  wo/e2-— 138,  note  p. 

The  fair  criterion,  whether  a  conveyance  b6  a 
mortgage,  is,  in  the  remediss  being  mutual,  the  ven- 
dee having  all  the  remedies  of  the  mortgagee. — Ham-^ 
mond^s  Dig,  363 — 2  Cranch,  237.  A  clause  of  privi- 
lege of  redemption  alone  will  not  be  sufficient  of  it- 
self, to  convert  the  transaction  into  a  mortgage, 
where  there  is  no  bond  or  covenant  for  the  payment 
of  the  purchase  money. 

Eastin  says,  a  friend  offered  to  lend  him  the  a- 
mount  in  Tombeekbee  money,  to  pay  off  the  execu- 
tion. May  denies  that  any  was  offered,  but  admits 
that  he  instructed  the  sheriff  not  to  receive  such 
notes,  as  he  had  been  informed  they  would  not  have 
been  a  good  payment. 

The  sheriff  was  not  bound  to  receive  these  notes- 
If  it  had  been  a  suit  against  Eastin,  the  notes  would 
not  have  been  a  set-off  to  the  debt.  The  rule  of  law 
is  clear,  that  a  defendant  can  not  go  out,  and  buy  up 
debts  to  subject  a  plaintiff  to  costs.  Surely  then 
Eastin  could  not  offer  these  notes  in  payment,  where 
he  was  not  even  defendant  in  the  action.     The  exe- 
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cution  called  for  gold  or  silver,  and  the  Bank  would 
not  have  been  bound  to  receive  any  thing  else.  Eas- 
tin  received  par  currency  in  the  first  instance;  he 
could  not  have  been  injured  in  being  bound  to  ntiake 
payment  in  the  same.  A  Bank  demanding  payment 
of  another  Bank,  is  not  bound  to  receive  its  ovm 
notes  in  payment,  because  bank  bills  are  only  paya- 
ble at  the  counter  of  the  Bank  where  they  were  is- 
sued.—3  Starkie's  Ev.  Part  4,  1392— C02;'  Dig.  81 ; 
19  Johns,  332. 

Where  a  bill  is  filed  by  a  mortgagor  to  redeem, 
there  being  still  a  balance  due,  the  rule  is,  that  the 
complainant  must  pay  costs.  The  Court,  therefore, 
erred  in  awarding  costs  against  May, 

Peck,  contra. — In  regard  to  the  motion  to  dismiss 
for  want  of  security  for  costs,  the  record  does  not 
shew  the  fact  that  the  complainant  was^  a  non-resi- 
dent, nor  that  the  same  was  admitted.  The  language 
of  the  motion  says  so ;  but  that  is  no  evidence  ;  it  is 
<mly  an  allegation. 

In  cases  of  this  kind,  the  Chancellor  must  have 
discretion.  Suppose  it  had  been  shewn,  that  from 
the  absence  of  the  clerk,  secjirity  could  not  have  been 
given,  would  the  Court  have  been  right  in  dismissing 
for  that  reason  ?  The  various  reasons  which  may 
have  induced  the  Court  to  refuse  to  dismiss,  can  not 
now  be  looked  into,  in  the  existing  state  of  the  record. 

As  to  May's  contract  in  taking  the  girl,  it  was  not 
even  a  mortgage,  but  a  pledge.  A  mortgage  con- 
veys the  title:  a  pledge  does  not.  In  a  mortgage, 
a  man  can  not  bring  trover  or  detinuey  after  tendering 
the  amount :  in  a  pledge  he  may.  It  is  said  there 
must  be  an  obligation  to  pay  the  money,  where  there 
is  a  pledge  or  mortgage.  So  there  was  in  this  case,  as 
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the  answer  shews,  an  express  promise  on  the  part  of 
Eastin.  The  answer  speaks  of  the  transaction  as  a  mort* 
gage  or  pledge,  and  speaks  of  allowing  Eastin  to  re- 
deeirij  a  term  not  applicable  to  a  sale.  If  the  sale  had 
even  been  absolute  at  first,  the  subsequent  agreement 
would,  according  to  the  doctrine  of  Kenty  have  ren- 
dered it  Q,  mortgage.  I  do  not  admit  that  if  the  slave 
had  died,  it  would  have  been  May's  loss.  Eastin 
would  still  have  been  bound  to  pay  the  money.  If 
it  had  been  an  absolute  sale,  instead  of  a  temporary 
pledge,  May  would,  in  all  probability,  have  taken  a 
bill  of  sale. 

The  answer  it  is  said,  must  be  taken  as  tme: 
That  is  the  principle :  so  must  the  testimony  of  a 
witness  be  taken  as  true.  But  a  witness  may  con- 
tradict himself ;  and  so  may  an  answer  contradict  it- 
self, If,  therefore,  in  one  part  of  this  answer  the  sale 
to  May  is  said  to  be  absolute,  yet  if  other  statements 
ia  the  answer  shew  that  it  was  but  a  pledge  or  mort- 
gage, we  are  not  bound  to  regard  it  as  a  sale. 

The  defendant,  May,  seems  to  have  played  an  ex- 
traordinary part  in  this  transaction.  The  execution 
was  against  himself;  yet  he  controls  it  and  directs 
what  kind  of  money  shall,  and  shall  not  be  taken. 
He  will  not  let  Eastin  pay  off  the  execution  in  Tom- 
beckbee  money ;  imposes  severe  terms  upon  him ; 
gets  his  slave  into  his  own  possession,  and  then  ac* 
tually  pays  off.  the  execution  in  this  half-priec  mo- 
ney. Under  these  circumstances,  the  Court  was 
surely  right  in  not  requiring  more  of  Eastin  than 
tlie  value  of  the  paper  paid  by  May. 

As  to  costs,  the  general  rule  is  as  stated  by  the 
eounsel  for  the  plaintiff  in  error ;  but  it  has  many 
exceptions.  Whenever  there  has  been  an  unconsci- 
encious  defence  set  up  by  the  mortgagee,  or  ^hen  he 
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has  thrown  improper  obstacles  in  the  way  of  redemp- 
tion, the  mortgagor  is  entitled  to  costs.  The  pledgee, 
here,  by  refusing  to  permit  redemption,  except  upon 
terms  not  equitable,  was  the  cause  of  suit,  and  of 
course,  of  the  costs ;  and  therefore,  that  he  should 
be  subjected  to  the  payment  of  costs,  is  no  more  than 
equitable. 

By  Mr.  Justice  Hitchcock  : 
The  appellants  contend  for  a  reversal  of  the  decree 
in  this  case,  upon  the  following  grounds  : 

I.  That  the  bill  should  have  been  dismissed  for 
an  improper  joinder  of  Patrick  May  with  James  May ; 
and  also  because  the  defendants  are  charged  in  their 
representative  and  individual  characters. 

II.  That  the  Court  had  no  power  to  refijse  the  mo- 
tion to  dismiss  the  bill  for  want  of  security  for  costs; 
the  statute  being,  as  they  contend,  peremptory. 

III.  That  there  is  error  in  the  interlocutory  decree 
of  the  Chancellor. 

1.  In  deciding  that  the  first  purchase  by  Buchan- 
non,  was  a  mortgage. 

2.  In  deciding  that  the  purchase  of  Dorcas,  by 
James  May,  was  a  mortgage ;  and, 

3.  In  requiring  Eastin  to  pay  to  May  only  one 
half  the  nominal  amount  paid  to  the  sheriff  by  May 
in  Tombeckbee  money, 

IV.  That  the  Chancellor  who  made  the  final  decrees 
erred  in  giving  costs  to  the  complainant 

These  several  positions  will  be  examined  in  the  or- 
der in  which  they  have  been  stated  :  and, 

1 .  The  bill  charges  a  mortgage  to  have  been  made 
by  the  complainant  to  the  defendant's  testator.  It 
charges  also,  that  the  last  transaction,  in  the  pay- 
ment  of   the  execution,  and    sale  of  Dorcas,  was 
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a  mortgage.  It  necessarily  required  answers  from 
both  of  the  defendants,  and  an  account  relating  to 
their  representative  character,  and  as  to  James  May, 
-an  individual  account :  it  was  therefore  impossible 
to'have  a  full  and  final  hearing  of  the  whole  matter 
without  making  the  executors  of  Buchannon  parties; 
and  the  result,  shewing  that  a  decree  was  required  to 
be  rendered  against  one  only  of  the  defendants,  and 
that  in  his  individual  character,  does  not  present  mat- 
ter of  error,  and  even  if  there  had  been  improper 
parties  to  the  bill,  James  May  cannot  complain  on 
that  account,  if  there  is  no  other  error  in  relation  to 
himselfi 

II.  As  to  the  alleged  error,  in  not  dismissing  the 
bill  for  want  of  security  for  costs,  we  think  that  was 
a  matter  in  the  discretion  of  the  Court  below.  Thougrh 
the  language  of  the  act  is  peremptory,  and  declares 
that  when  the  security  is  not  given  within  the  time 
required,  after  notice,  the  bill  shall  be  dismissed  ;  yet 
the  act  being  intended  for  the  security  of  the  defen- 
dant, and  being  no  bar  to  a  subsequent  suit,  the  Court 
below,  it  is  considered,  has  the  power  to  control  the 
suit,  and  to  refuse  the  motion  upon  such  terms  as 
his  discretion  may  dictate.  This  has  been  the  inva- 
riable practice  on  the  Circuit,  and  we  are  not  at  li- 
berty to  give  any  other  construction  to  the  act.  There 
are  so  many  circumstances  which  may  arise,  to  ex- 
cuse a  party  for  not  strictly  complying  with  the  let- 
ter of  the  statute,  that  to  refuse  to  the  Courts  below 
any  discretion,  would  often  be  productive  of  great  in- 
justice. 

III.  The  third  position  to  be  discussed,  involves  the 
merits  of  the  bill,  and  to  it  the  attention  of  the  Court 
has  been  principally  directed. 

1.  The  first  division  of  this  branch  of  the  subject, 
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as  to  tlie^  character  of  the  sale  to  Buchannon,  we 
shall  bestow  but  little  time  upon.  It  was  evidently 
a  mortgage :  tlie  circumstances  and  manner  of  the 
sale,  the  instructions  contained  in  Buchannon's  let- 
ter to  John  May,  (though  he  calls  it  a  purchase,) 
the  payments  macrc  by  Eastin  on  Buchannon's  note 
in  the  Tombeckbee  Bank,  the  possession  by  Eastin 
of  the  property,  and  the  final  settlement  by  James 
Ma)^  and  relinquishment  of  the  balance  of  the  pro- 
perty after  lie  had  taken  the  slave  Dorcas,  all  con- 
spire to  give  to  the  transaction  the  character  of  a  mort- 
gage ;  and  indeed  we  do  not  understand  the  appel- 
lants to  contend  for  any  other  construction  of  the 
transaction,  except  in  the  event  of  our  setting  aside 
the  sale  of  that  negro  :  we  shall  therefore  leave  that 
*part  of  the  case,  without  further  enquiry,  and  pro- 
ceed, 

2.  To  enquire  whether   Eastin  has  made  out  a 
case  in  liis  favor,  in  relation  to  the*  girl  Dorcas.  . 

Ho  states  in  his  bill,  that  after  the  sheriff  liad,  by 
the  directions  of  Mav,  refused  to  receive  Tombeck- 
bee  money  in  discharge  of  the  execution,  w^hich,  he 
avers,  that  he  had  found  a  friend  who  had  agreed.to 
fidvance  for  him,  and  which  he  avers  to  ha\e  been 
then  fifty  per  cent,  below  par:  he  (May)  **  selected 
the  favorite  and  most  valuable  negro,  and  proposed  to 
Eastin  tJiat  he  would  advance  the  amount  of  the  ex- 
ecution if  Eastin  would  consent  to  let  him  taKe  her 
with  him  ;  and  that  if  in  three  months  Eastin  should 
refund  the  money  the  said  negro  should  be  returned, 
otherwise  to  be  ai).>ohitely  his  property."  To  which 
pro]:)osal,  the  said  Eastin  says  he  agreed,  and  that  a3 
soon  as  this  was  soltlod,  the  said  May,  at  once  paid 
tlic  sherilfin  Tombeckbee  money. 

The  defendant  states  in  his  answer  to  this  part  of 
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the  bill,  *'  that  after  the  levy  by  the  sheriff  upon  two 
of  the  negroes,  the  said  Eastin  did  speak  of  paying 
off  the  execution  in  Tombeokbee  money,  which  was 
then  under  par, to  which  he  (May)  objected,  because 
he  had  heard  from  a  gentleman  in  whom  he  had  great 
confidence,  that  the  Cashier  of  the  Bank  had  directed 
the  sheriff  of  Clarke  county  not  to  receive  the  notes 
of  the  Bank  in  payment  for  its  debts,  from  which  he 
was  induced  to  believe  that  the  Bank  would  not  pro- 
bably receive  their  own  notes  in  payment  of  execu- 
tioas  ;  and  being  extremely  anxious  to  have  the  bu- 
siness finally  settled,  without  any  further  difficultyy 
cost  or  trouble,  he  was  unwilling  to  receive  any  mo- 
ney but  such  as  he  knew  would  be  taken  by  the 
Bank,  without  objection :  that  no  notes  of  said  Bank 
were  produced  or  tendered  by  Eastin,  neither  does 
he  believe  he  had  any,  and  from  his  notorious  want 
of  credit  and  punctuality,  he  thinks  it  doubtful  wheth- 
er he  could  have  procured  any."  He  admits  "that  he 
did,  in  his  ifidividual  capacity  ultimately  pay  off  said 
execution  in  Tombeckbee  money,  by  assuring  the 
sheriff  that  if  the  Bank  would  not  take  their  own  bills, 
he  would  be  responsible  in  good  money :  he  avers 
that  he  did  not  make  a  solitary  cent  by  it,  as  he  pro- 
cured the  notes  from  a  friend,  to  whom  he  afterwards 
paid  back  the  full  amount  in  good  money,  without 
any  discount  or  deduction."  The  answer  further 
states,  **  that  after  Eastin  spoke  of  paying  the  exe- 
cution in  Tombeckbee  money,  he  (May)  proposed  to 
take  two  of  the  negroes,  Margaret  and  Dorcas,  and 
keep  them  in  pledge,  until  he  (Eastin)  would  raise 
the  money  due  on  the  execution,  and  pay  it  off,  which 
Eastin  would  not  consent  to.  But  that  Eastin  in 
his  turn,  proposed  that  May  should  take  one  of  the 
negroes  (which  ever  he  chose)  absolutely,  and  pay  off 
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the  execution,  to  whicli  May  agreed,  and  under  which 
agreement  he  took  Dorcas."  He  then  says,  "  that 
after  the  business  was  all  completely  closed,  that  het 
(May)  informed  Eastin  that  he  did  not  want  to  keep 
the  negro,  and  that  if  he  would  in  three  months  pay 
him  the  said  money,  the  amount  he  liadpaid  on  the 
execution,  and  eighty  dollars  for  his  time  and  expen- 
ses in  attending  to  the  whole  of  the  business,  for  which 
he  held  his  testator's  estate  liable,  and  also  the  sum 
of  forty  two  dollars  and  sixty  four  cents  paid  by  his 
testator  as  a  part  of  one  of  the  instalments  on  the  note 
due  the  Tombeckbee  Bank,  amounting  in  the  whole 
to  three  hundred  and  thirty  dollars,  with  interest 
thereon,  that  he,  Eastin,  might  redeem  and  take  back 
the  negro,  which  the  said  Eastin  promised  to  do." — 
The  answer  farther  states,  that  "•  the  said  sum  was 
not  paid  within  the  three  months,  and  that  on  two  oc- 
casions since,  the  said  J.  May  has  •  offered  to  return 
the  negro  to  said  Eastin,  if  he  would  pay  the  money 
and  interest ;  and  that  on  the  last  occasion  he  inform- 
ed said  Eastin,  that  unless  he  did  pay  the  amount 
he  (May)  would  be  compelled  to  sell  her,  andpropos- 
to  him  (Eastin)  to  consent  to  his  selling  her  to  John 
Gayle,  jr.  his  brother  in  law,  to  which  he  (Eastin) 
consented." 

Eastin  in  his  bill,  states  that  "  he  has  proposed  to 
leavie  the  subject  of  their  differences  to  arbitration^ 
but  which  proposition  the  said  May  rejected,  and 
that  he  refuses  to  return  the  negro  to  Eastin  until  he 
shall  be  paid  the  amount  of  the  execution  in  good 
money,  with  the  eighty  dollars,  his  expenses,  &c.  f 
he  charges  the  negro  to  have  been  worth,  at  the  time 
of  her  delivery  to  May,  the  sum  of  five  hundred  dol- 
lars, and  het  hire  to  be  worth  ten  dollars  per  month. 

May.  admits  that  he  has  refused  to  ^bitrate;  de- 
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nies  that  there  are  « any  differences  to  settle ;  avers 
the  negro  not  to  h&ve  been  worth,  at  the  time  he  re^ 
ceived  her^  more  than  three  hundred  aiid  thirty  dol* 
lars,  and  that  her  hire  is  not  w6rth  more  than  five 
dollars  pet  month. 

Tihese  are  all  the  material  statements  in  the  bill 
and  answer,  relating  to  this  part  of  the  case.  They 
were  submitted  without  testimony  on  either  side,  and 
it  became  the  Chancellor  to  give  such  a  decree  as 
was  consistent  with  justice,  and  the  rules  of  equity. 
There  is  no  written  evidence  of  the  transaction,  the 
whole  case  depends  upon  the  recollection  of  •  the  par- 
ties, of  what  transpire  at  the  time.  It  is  not  there^ 
fore  strange,  that  under  the  circumstances  in  which 
the  parties  present  themselves  before  the  Courts  and 
the  state  of  feeling  exhibited  in  the  criminations  and 
recriminations  with  which  the  bill  and  answer  both 
abound,  that  there  should  be  some  discrepancies  in 
their  respective  relations  of  the  transswjtion. 

If  we  talce  the  statement  in  the  bill,  as  containing 
the  true  history  of  the  transaction,  we  should  not  he- 
sitate to  say  that  Dorcas  was  delivered  as  a  pledge, 
which  is  defined  to  be  *'  a  deposit  of  goods  redeema- 
ble on  certain  terms,  with  or  without  a  fixed  period  of 
redemption,"  in  which  the,  deli  very  of  the  goods  to 
the  pawnee  is  essential  to  its  vahdity,  and  when  a 
redemption  is  allowed  after  the  day  of  pf^yment^  if  one 

be  fixed.*  MKem^sCom. 

If  we  take  that  part  of  the  defendant's-  answer 
which  relates  to  this  matter,  we  should  say  that  it 
was  an  absolute  sale,  with  an  agreement  ijpT  a  re- 
purchase within  a  given  time,  and  which  is  totally 
distinct  in  its  character  from  that  of  a  pledge  or  mort- 
gage, and  which  though  narrowly  watched,  is  stiU 
valid,  and  in  which  the  time  limited  for  the  re-pur- 
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chase  must  be  strictly  observed,  or  the  vendors  right 
to  reclaim  his  property  vi^ill  be  lost.  In  the  first  case 
there  is,  in  fact,  no  sale  or  transfer  of  title,  the  pro- 
perty remains  in  the  pawnor,  and  the  equity  of  re- 
demption is  secured ;  in  the  other,  the  title  is  trans- 
ferred, and  the  transaction  is  considered  strictly  as  an 
independent  dealing  with  a  saranger,  anS  equity  can 
give  no  relief 

In  cases  of  this  kind,  it  is  the  duty  of  the  Court  to 
get  at  the  character  of  the  conveyance,  by  looking  in- 
to the  intention  of  the  parties,  from  a  view  of  all  the 
circumstances  of  the  transaction.  In  this  view,  it  is 
not  very  raaterisi  to  criticize  the  precise  language 
which  either  party  employs  in  the  relation  of  it,  or  to 
stop  long  in  scrutinising  the  various  propositions  made, 
or  by  which  party  they  were  proposed,  whatever  that 
may  be,  if  the  transaction  in  the  first  instance  ap- 
pears to  have  been  intended  as  a  pledge  or  mortgage, 
with  a  proviso  for  a  re-conveyance  within  a  certmn 
time,  such  circumstance  will  vitiate  the  sale^  and  turn 
the  absolute  conveyance  into  a  mortgage^,  and  the 
proviso  will  be  rejected  as  repugnant  to  the  rule  of 
equity,  that  the  right  of  redemption  can  no*  be  liiAit- 

.pow.  on  Mor.  ^  <^^  restrained/ 

138*  In  this  case,  May,  though  the  defendant,  (as  exe- 

cutor of  Buchannon)  to  the  execution;  must  be  viewed 
as  the  judgment  creditor  of  Eastin,  having  his  pro- 
perty in  the  hands  of  the  sheriff;  Eastin's  circum- 
stsmces  are  stated  by  him  and  admitted  by  May  to  be 
embarrassed,  so  much  so,  that  May  doubts  his  ability 
to  raise  enough  Tombeckbee  money  at  half  its  noai- 
nal  value,  to  pay  the  execution,  and  which,  even  if 
he  had  been  able  to'  do,  he  had  refused  to  permit  the 
sheriff  to  receive.  May  admits  that  he  did  receive 
the  negro  for  the  amount  of  the  execution,  which  was 
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two  huadred  and  seventeen  dollars ;  that  immediate* 
ly  after  the  purchase  was  made,  he  informed  Eastiii 
that  he  did  not  want  the  property,  and  that  he  volun- 
tarily offered  to  return  it,  upon  being  reimbursed, 
what  was,  as  he  conceived,  but  justly  due  to  his  tes- 
tator's estate ;  that  to  this  proposition  Eastin  agreed : 
Eastin  considers  the  property  to  be  worth  five  hundred 
dollars ;  May  does  not  consider  it  worth  more  than 
what  he  is  to  receive,  and  on  twp  several  occasions  af- 
ter the  time  for  redemption  is  past,  he  calls  upon  Eas- 
tin to  redeem;  and  on  the  last,  asks  permission  to 
sell  the  property  to  the  brother  in  law  of  Eastin.  The 
negro  was  a  family  negro,  raised  by  Eastin's  fami- 
ly, and  received  by  him  on  his  marriage,  and  either 
she,  or  one  other  in  a  similar  situation  n^ust  inevitab* 
ly  be  sold  to  pay  this  debt,  unless  some  arrangement,, 
for  a  pledge  or  mortgage  can  be  made.  Is  it  not 
then,  under  these  facts,  the  duty  of  the  Court,  to  viti- 
ate this  transaction  as  a  sale,  and  consider  it  a  mort- 
gage ?  Did  not  the  relation  of  creditor,  in  which  May 
stood,  give  him  such  an  advantage  over  Eastin  as  to. 
enable  him  to  dictate  his  own  terms;  and  would  not 
the  Court,  if  the  transaction  had  been  reduced  to  wri- 
ting, and  presented  itself  in  the  language  employed 
by  May  in  his  answer,  be  authorised  to  give  Eastin  the 
riorht  to  redeem  ?  If  Eastin's  estimate  of  \h&  value  erf 
the  negro  is  correct,  she  was  worth  more  than  douMe 
the  amount  of  the  execution ;  and  if  it  could  have  been 
paid  in  Tombeckbee  bills,  at  fifty  per  cent,  discount, 
she  was  worth  more  than  four  times  the  debt.  If 
May's  estimate  is  correct,  as  to  her  value,  ■  and  we 
are  to  take  his  statement  that  he  did  not  wish  to  keep 
ker^  to  be  true,  this  object  was  only  to  secure  his  debt, 
and  exonerate  t)ie  estate  of  his  testator.  The  whole 
trade,  Avhatever  it  was  intended  to  be,  was  made  at 
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good  terms  as  Eastin  could  have  done  it,  and  it  is  of 
no  consequence  that  he  paid  a  friend  t;he  full  amount 
of  the  Tombeckbee  bills  in  good  money.  The  en-. 
quiry  is,  not  how  much  he  did  ipake,  but  how  much 
Eastin  could  have  saved. 

IV.  There  is  orly  one  point  remaining,  which  is 
as  to  the  costs  of  the  suit. 

As  a  general  rule,  it  is  true,  that  vh^n  a  mortga-. 
gor  comes  to  redeem,  he  must  pay  the  costs  of  the 
proceeding.  Yet  there  are  cases  in  which  the  mort- 
gagee is  not  allowed  costs,  but  when  he  has  been  de- 
creed to  pay  them ;  and  one  of  the  instances,  of  this 
kird  is,  where  the  mortgagee  sets  up  ah  absolute  ti- 
•  2  Mnd.  554.  tlo  in  himself,  which  is  the  case  here.'  This  Court,^ 
however,  will  not  gwerally  reverse  a  case  after  a  full 
hearing  upon  the  merits,  merely  on  the  ground  that 
costs  are  decreed,  though  they  might  not  have  c  j- 
creed  costs,  if  the  case  had  been  before  them  as  an  ori^ 
ginal  bill. 

The  decree  must  therefore  be  affirmed. 
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tils  deftnitely  settled,  that  the  Sil^preme  Court  will  not  lodk  to  the  ioaorseiiieht 
of  a  Wnt,  for  the  purpose  of  finding  error,  to  reverse  a  judgment. 

Although  it  is  error,  that  judgment  should  be  entered  «for  a  greater  amount 
tbao  that  claimed  in  the  declaration,  yet,  judgment  will  not  be  reversed  as  to 
mere  technical  divi^ons  of  ^e  separate  amounts  of  debt  and  damages,  when 
the  ai^egate  Amount  of  such  judgment,  is  less,  than  tlie  agregale  sum  laid  in 
the  declaratfon. 

Poland  obtained  a  judginent  by  default^  in  debt,  a- 
gainst  BoardipAn,  in  the  Circuit  Court  of  Madison. 

The  cause  of  action  declared  on,  was  a  promissory 
note,  for  the  sum  of  three  hundred  and  eighty  eight 
dollars  and  six  cents,  which  the  defendant  owed,  &C; 
to  the  plaintiff's  damage  one  hundred  doUai^.  The 
clerk  of  the  Court  below,  in  entering  up  judgment 
against  the  defendant,  rendered  it  for  the  sum  of  one 
hundred  and  foi*ty  eight  dollars,  debt,  and  one  hun* 
dred  and  fifteen  dollars,  damages.  Boafdman  took  a 
writ  of  error  to  this  Court,  and  sought  a  reversal  of 
the  judgment,  on  assignments  which  appear  in  the 
opinion  of  the  Court. 

S.  Parsons,  for  Plaintiff — McClung,  contra. 

By  Mr.  Justice  Hitchcock  : 

This  was  an  action  of  debt  on  a  promissory  note, 
I'he  declaration  demands  three  hundred  and  eighty- 
eight  dollars  and  six  cents  debt,  and  one  hundred  dol- 
lars damages.  There  was  a  judgment  by  default ; 
and  the  clerk,  under  the  statute,  computed  the  debt, 
and  damages,  and  judgment  was  rendered  thereon  for 
one  hundred  and  forty  eight  dollars  debt,  and  one 
hundred  and  fifteen  dollars  damages. 
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Two  errors  are  assigned; 

I.  That  there  is  a  variance  between  the  endorse- 
ment of  tlie  cause  of  action  on  the  writ,  and  the  dec- 
laration in  the  date  of  the  note,  and 

II.  That  the  damages  allowed  are  greater  than 
those  claimed  iu  the  writ  and  declaration. 

I.  As  to  the  first  assignment,  it  has  been  repeated- 
ly decided,  that  this  Court  w^ill  not  look  at  the  en- 
dorsement of  the  writ,  for  the  purpose  of  finding  er- 
ror to  reverse  a  judgment. 

II.  As  to  the  second,   this  Court  decided,  in  the 
•Ala.  Rep.  89.  case  of  Z)m.vmore  vs.  w4w5^?7,*  that  where  the  judgment 

is  for  a  greater  sum  than  that  claimed  in  that  de- 
claration, it  is  error  :  there  was  also,  in  the  case,  an 
error  in  the  calculation  of  interest. 

In  the  case  of  Mc  Whorter  vs.  Saj/re  6f  Saj/rCyh  the 

damages  claimed  in  the  declaration  were  one  hundred 

^  stewart225  and  thirty  dollars^  and  the  verdict  of  the  jury  \vbs  for 

two  hundred  and  sixty  eight  dollars  and  ninety  three 

cents  :  for  this  error  the  judgment  was  reversed. 

It  is  conceived,  that  this  case  is  distinguishable 
from  the  other  two.  Here,  the  aggregate  amount  of 
the  judgment  is  for  less  than  the  aggregate  amoiuit 
claimed  in  the  declaration — the  amount  of  the  debt  be- 
ing for  much  less,  and  the  damages  for  fifteen  dol- 
lars more.  The  clerk,  in  making  up  the  sums  might 
have  included  the  whole  amount  as  debt,  and  there 
would  have  been  less  than  the  amount  claimed,  as 
debt,  in  the  declaration ;  and  we  do  not  think  that 
^hen  there  is  no  error  in  the  amount  of  the  judg- 
ment, that  we  should  reverse  a  case  for  any  techni- 
cal division  of  the  sum — the  declaration  being  suffi- 
cient to  cover  the  whole  amount- 

The  judgment  must  be  affirmed. 
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Detinue,  lies  by  the  niartgagee,  to  recover  possession  of  personal  property 
mortgaged^  after  the  time  for  the  redemption  of  the  mortgage,  has  expired. 

The  question,  whether  a  transaction  was  intended  as  a  mortgage,  or  as  an  ab\ 
8olute  sale,  is  one  of  fact,  for  the  determination  of  a  jury. 


Hopkins  brought  an  action  of  detinvei  in  the  Cir- 
cuit Court  of  Jackson,  to  recover  the  possession  of 
certain  slaves. 

.  The  record,  disclosed,  that  a  bill  of  sale  for  the 
slaves  in  question  had  been  originally  executed  by 
one  Hammons,  to  the  plaintiff — that  by  a  defeasance 
connected  therewith,  the  said  slaves  were  subject  to 
redemption,  on  certain  terms  and  conditions  specified 
therein — that  Hammons  having  failed  to  redeem  the 
slaves,  the  bill  of  sale,  by  his  acknowledgment,  was 
considered  absolute,  and  possession  thereof,  given  to 
the  plaintiff:  that  Hammons,  afterwards,  secretly 
took  the  slaves  into  his  possession,  where,  they  were 
levied  on  under  judgments  subsisting  against  him,  and 
bought  by  Thompson. 

In  the  progress  of  the  trial,  the  Court  below  deter- 
mined, that  the  transaction  between  Hammons  and 
the  plaintiff  was  a  mortgage,  and  charged  the  jury, 
that  an  action  oi  detinue  was  not  sustainable  to  reco- 
ver possession  of  the  mortgaged  property,  without  a 
foreclosure  of  the  mortgage. 

Verdict  and  judgment  having  been  rendered  for 
the  defendant^  the  plaintiff  took  his  writ  of  error  to  this 
Court. 

HopKiNSf,  for  Plaintiff — S.  Parsons,  contra. 
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By  Mr.  Justice  Hitchcock  : 

This  was  an  action  of  detinue  for  two  slaves.  The 
evidence  on  the  part  of  the  plaintiff  was,  that  in 
1817,  one  Hammons  made  an  absolute  bill  of  sale  of 
the  slaves  to  the  plaintiff,   who  on    the    same  day 
executed  to  the  said   Hammons,   a  written  defeas- 
ance, stating  that  Hammons  was  to  retain  possession 
of  the  slaves  for  twelve  months,  and  if  at  the  end  of 
that  time  he  should  pay  to  the  plaintiff  the   amount 
expressed  in  the  defeasance,  he  would  be  entitled  to 
the  return  of  the  bill  of  sale,  and  to  the  property  in 
the  slaves.     That  at  a  subsequent  time,  the  plaintiff 
gave  to  Hammons  another  written  instrument,  in 
which  he  stated,  that  if  Hammons  should  pay   him 
within   twelve  months  from  the  date  thereof,   three 
hundred  and  twenty  four  dollars,  in  addition  to  the 
six  hundred  expressed  in  the  bill  of  sale,   that  the 
slaves  should  be  his.     That  in  April,  1819,  the  abso- 
lute bill  of  sale  was  acknowledged  by  Hammons  to 
the  plaintiff,  without  any  condition,  and  the  slaves 
delivered  up  to  him.     It  was  proved  that  before  this 
acknowledgment  by  Hammons,  Hopkins  the  plaintiff, 
had  paid  what  Hammons  admitted  was  a  satis£stctory 
price  for  the  slaves.     Immediately  after  the   slaves 
were  delivered  to  the  plaintiff,  and  the  bill  of  sale  was 
acknowledged,  Hammons  removed  from  the  State  of 
Tennessee,  where  all  the  parties  resided,  and  where 
the  plaintiff  still  lives,  to  this  State.     That  several 
months  afterwards,  Hammons  returned  to  Tennessee, 
and  secretly  took  the  slaves  from  a  plantation  of  the 
plaintiff's,  upon  which  they  were,  under  the  control 
of  an  overseer,  and  conveyed  them  to  this  State ;  af- 
ter which,  two  judgments  were  rendered  against  him, 
upon  wliich  executions  were  issued,  and  under  which 
the  slaves  were  sold ;  and  under  which  sale  the  de- 
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fendant  claims  to  hold.  It  was  proved  that  when 
Hammond  was  charged  with  stealing  the  slaves,  for 
having  taken  them  from  the  possession  of  the  plain- 
tijBF,  as  above  stated,  that  he  said  he  felt  no  danger  % 
from  that,  as  the  plaintiff,  when  they  settled,  had  neg- 
lected to  take  up  the  equity  of  redemption,  which  he 
still  held  of  the  slaves. 

The  Court  below  instructed  the  jury,  that  under 
the  evidence,  the  plaintiff  was  only  a  mortgagee  of 
the  slaves,  and  that  the  action  oi  detinue  did  not  lie 
to  recover  them,  without  a  foreclosure  of  the  mort- 
gage; a  verdict  was,  under  these  instructions,  found  for 
the  defendant  and  the  case  is  brought  here  by  writ  of 
error. 

The  Court  below  erred  in  both  of  the  instructions 
given. 

On  the  first  point,  the  jury  were  the  proper  tribu- 
nal to  decide  as  to  the  character  of  the  plaintiff's  ti- 
tle. Whether  it  was  a  mortgage,  or  an  absolute  sale, 
was  a  question  of  fact,  deducible  from  the  evidence 
produced,  which  the  Court  should  have  lefl  to  the 
jury. 

As  to  the  second  instruction,  there  can  be  no  doubt 
but  that  detinue  does  lie  to  recover  personal  property 
mortgaged,  after  the  time  for  the  redemption  of  the 
mortgage  has  expired.  By  the  mortgage,  the  legal 
estate,  as  between  the  mortgagor  and  mortgagee,  is 
vested  in  the  latter,  and  he  has  the  right  to  recover 
the  possession  of  the  property,  for  the  purpose  of  sub- 
jecting it  to  the  payment  of  his  debt,  and  he  may  pro- 
ceed either  at  lav/  or  by  bill  in  equity."  155,  i^ 

*  Lot  the  judgment  be  reversed,  and   the  cause  re- 
manded. 
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BULLOCK  vernu  WILSON. 

^  • 

The  daplicate  receipt  of  the  Receiver  of  public  monies  (on  an  entry  of  piibtic 
lands)  is,  before  the  issuance  of  the  patent  tbereonj  sufficient  evidence  of 
title  to  authorise  the  bonajide  holder  of  the  same,  to  maintain  the  action  of 
trespass  to  try  title. 

Every  water  course  in  this  State,  suited  to  the  ordinary  purposes  of  navigation, 
whether  it  ebbs  and  flows,  or  not,  (where  the  government  has  not  expressly 
granted  any  part  of  the  l^ed  thereof,  or  computed  it  in  the  quantity  granted) 
is  a  public  highway;  and  the  owner  of  lands  bounded  by  any  such  naviga. 

-  ble  stream,  can  assert  no  private  right  of  soil  tctlie  bed  of  the  river  beyond 
the  low  water  mark. 

SenMe: — ^The  authority,  under  an  act  of  the  Legislature  to  erect  a  mill  on  such 
water  course,  must  be  exercised  with  reference  to  the  rule,  sic  utert  tug,  wt 
tdienwH  n&n  ladaa.. 

Trespass  to  try  title  in  the  Circuit  Court  of  Shel- 
by, by  Wilson  against  Bullock. 

The  action  was  brought  to  recover  possession  df  a 
fraction  of  land,  and  the  appurtenances,  bounded  by 
the  Coosa  river.  On  the  trial  below,  a  verdict  was 
rendered  in  favor  of  the  plaintiff,  and  on  certain  ex- 
ceptions to  the  opinions  of  the  Court,  the  defendant 
assigned  errors  here. 

It  appeared  from  the  record,  that  Wilson  had  en- 
tered the  fraction  of  land,  forming  the  ground  of  ac- 
tion ;  and  now  claimed  as  appurtenant  thereto,  a  cer- 
tain mill,  before  that  time  erected  in  the  bed  of  the 
river,  opposite  the  fraction,  by  one  Sawyer,  under 
whom  the  defendant  held. 

It  was  urged,  on  the  part  of  the  plaintiif,  that  hav- 
ing become  the  owner  of  the  land  on  the  river,  he 
took  part  of  the  bed  of  the  river;  and  so  was  entitled 
to  the  mill,  because,  that  being  included  between  the 
North  and  South  Unes  of  his  survey,  attached  to  his 
grant.  But  it  was  said  for  the  defendant,  that 
Sawyer,  under  whom  defendant  held,  had  erected  the 
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mill  under  the  authority  of  an  act  of  the  Legislature, 
and  the  subsequent  entry  of  the  land  by  the  plaintiff 
was  subject  to  the  privilege  :  also,  that  this  being  a 
navigable  river,  the  plaintiff  could  not  claim  soil  be- 
yond the  high  water  mark. 

It  was  assigned  for  error  in  this  Court,  among  other 
grounds, 

1st.  That  the  Court  permitted  the  plaintiff  to  give 
to  the  jur}%  as  his  only  evidence  of  title,  the  dupli- 
cate receipt  of  the  receiver  of  public  monies  in  the  land 
office. 

2d.  That  the  Court  charged  the  jury,  that  if  they 
were  satisfied  from  the  testimony,  that  the  mill  at- 
tached in  any  manner  to  the  land  included  in  plain- 
tiff's grant,  it  was  appurtenant  to  his  premises,  and 
therein  included. 

Wilson,  for  Plaintiff  in  error. — The  mill,  in  re- 
gard to  w*hich  there  is  a  contest,  belongs,  as  we  con-' 
tend,  to  the  body  of  the  river.  The  Court  instructed 
the  jury,  that  if  the  mill  was  in  any  manner  attached 
to  the  bank,  the  owner  of  the  land  was  entitled  to  it. 
This  was  a  navigable  stream.  The  limits  of  a  navi- 
gable stream  extend  to  high  water  mark.  The  lines 
of  fractional  sections  have  not  the  power  of  locomo- 
tion— or  rather  of  expansion  aud  contraction,  to  con- 
form themselves  to  the  state  of  the  water.  The  own- 
er of  the  mill  derives  his  right  from  the  State.  The 
proof  in  this  case  shews,  that  even  at  low  water  mark, 
the  water  ran  round  and  on  the  out  side  of  the  founda- 
tion timbers  of  the  mill.  According  to  the  civil  law, 
the  limits  of  a  navigable  stream  extended  out  to  the 
extent  of  the  highest  freshets :  according  to  our  law 
they  extend  to  ordinary  high  water  mark. — See  2 
"Johnson,  362. 
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The  Court  seems  to  have  departed  from  the  max- 
im of  the  Common  Law,  that  the  man  who  owns  land 
owns  all  that  is  above  and  below,  within  the  limits  of 
his  lines.  The  doctrine  of  the  Court  seems  to  be, 
that  he  owns  all  that  is  attached  to  his  lines.  This 
is  extending  the  rule  laterally  instead  of  perpendicu- 
larly. In  this  new  sense,  I  trust,  it  will  not  be  recog- 
nised as  law. 

The  certificate  in  this  case  is  not  one  of  those  re- 
ferred to  in  the  act  of  Assembly,  making  certificates 
evidence.  There  was  not,  therefore,  such  e\idence 
of  title  as  woiild  sustain  ejectment. 

Peck,  contra, — The  certificate  is  such  an  one  as  en- 
titles the  party  to  a  patent:  it  is  therefore  such  evi- 
dence of  title  as  will  sustain  the  action. 

Bullock  built  his  mill  abutting  against  the  bank. 
The  Common  Law  rule  is,  that  there'  is  no  space  be- 
'  tween  the  land  and  the  water. — 6  Cowen,  544.  And 
we  find  it  laid  down  as  Common  Law  in  Cwven,  that 
the  owners  of  the  land  own  to  the  thread  or  centre  of 
the  river.  This  is  true  limit  for  land  holders  in 
streams  not  navigable ;  and  navigable  streams,  ac- 
cording to  the  Common  Law,  are  not  such  as  the 
Coosa  river,  but  stteams  where  the  tide  ebbs  and 
flows.  In  navigable  streams  of  this  kind,  the  limits 
of  land  holders  extend  to  low  water  mark,  so  that 
there  is  still  no  land  between  the  land  holder  and  the 
government,  whose  authority  extends  over  the  water. 
The  Court  is  referred  to  the  Kentucky  and  Ohio  case, 
where  the  contest  related  to  an  island  in  the  Ohio  ri- 
ver.-—6  Wheaton^  325. 

What  is  meant  in  our  laws  by  declaring  a  stream 
a  public  highway.  It  does  not  relate  to  the  bed  of 
the  stream,  but  to  the  right  to  float  over  it  on  the  wa- 
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ter :  it  is  a  peculiar  kind  of  right  of  way.  The  bed 
of  the  river  still  belongs  to  the  land  owners  on  each 
side,  to  the  middle  or  thread  of  such  river.  The 
Judge  did  not  go  as  far  as  this.  He  charged  the  ju- 
ry that  the  grant  covered  the  land  as  far  as  there  be 
land.  The  charge  was  clearly  right.  He  also  charg- 
ed the  jury  that  if  the  mill  was  attached  to  the  bank, 
the  owner  of  the  land  had  a  right  to  recover  it  as  a 
tenement  or  appurtenance.  This  doctrine  also  may 
be  well  maintained,  even  if  the  right  of  the  land  hold- 
er does  not  extend  to  the  thread  of  the  stream. — 
When  the  United  States  government  grants  land  on 
the  bank  of  a  river,  it  grants  all  the  water  privileges 
connected  with  it.  These  are  often  as  important  as 
the  value  of  the  soil.  The  reservation  of  the  stream 
as  a  highway,  is  not  a  reservation  belonging  to  the 
state :  it  is  a  reservation  by  the  general  government 
in  behalf  of  the  citizens  of  the  United  States ;  the 
State,  therefore,  has  no  such  right  in  it  as  would  au- 
thorise it  to  grant  to  anyone  the  privilege  of  erecting 
a  mill  on  the  bed  of  the  river. 

Wilson,  in  reply. — If  the  doctrine  here  contended 
for  be  true,  it  might  be  important  to  know  whether 
the  action  was  brought  in  the  winter  or  in  the  sum* 
mer.  This  doctrine  makes  the  line  fluctuating.  If 
a.  part  of  the  mill  overhangs  the  land,  damages  might 
be  recovered  for  such  overhanging;  but  not  the  val- 
ue of  the  mill  which  was  founded  in  the  bed  of  the 
river. 

Our  lands  in  this  State  stand  on  a  different  foot- 
ing from  those  ^n  other  States  in  regard  to  the  rivers 
on  which  they  border.  The  navigable  streams  are 
made  public  highways,  and  they  do  not  belong  to  the 
land  owners  upon  their  banks.    The  State,  although 
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she  may  not  obstruct  the  navigation ;  yet  in  virtue  of 
eminent  domain,  she  may  use  or  grant  the  bed  for  any 
other  purpose.  She  possesses  all  the  authority  not 
granted  away.  Land  owners  only  border  on  the 
bank,  and  the  State  is  only  restrained  as  to  the  nav- 
igation. The  mill  was  erected  under  an  express  grant 
from  the  Legislature.  Can  the  entry  by  an  individ- 
ual of  the  adjoining  land,  enable  the  enterer  to  nulli- 
fy the  act  of  Assembly  establishing  the  mill  ?  Can  he 
deprive  the  mill  owner  of  the  privilege  that  he  had 
under  the  legislative  grant  ? 

By  Mr.  Chief  Justice  Saffold  : 

The  action  was  trespass  to  try  titles,  and  recover 
damages,  instituted  by  the  defendant  in  error,  pursu^ 
ant  to  the  statute,  in  lieu  of  the  action  of  ejpctment, 
&c.  The  land  in  dispute,  as  described  in  the  decla- 
ration, is  the  south  east  fraction  of  section  number 
seven,  in  township  twenty  one,  of  range  two,  east, 
containing  one  hundred  and  forty  five  acres,  in  the 
county  of  Shelby.  The  trial  was  had  on  the  gene- 
ral issue.  The  matters  assigned  for  errors  grew  out  of 
a  bill  of  exceptions  taken  on  the  trial  by  Bullock  the 
defendant  below,  against  whom  a  verdict  and  judg* 
ment  were  had  for  the  premises;  also,  for  damages. 

The  first  point  of  exception  is,  that  the  Court  sane- 
tioned  an  amendment  of  the  declaration,  ma(3e  be- 
tweea  the  time  of  ordering  a  non-stut,  and  reinstating 
the  cause,  without  due  notice  to  the  defendant  below, 
and  formal  leavjB  of  the  Court.  The  Court  appears 
to  have  ruled  that  the  leave  was  suflSciently  implied 
by  the  order  setting  aside  the  nmi-suit,  on  the  affida- 
vit on  which  it  was  founded. 

As  to  this  objection,  it  is  sufficient  to  say,  th«  a^ 
lowance  of  amendments,  is  generally  within  the  dis- 
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cfetiott  of  the  Court,  and  as  the  Circuit  Court  recog- 
nised the  authority  for  this  amendment,  the  anoy- 
ance of  it  is  not  subject  to  revision  in  error.- 

It  further  appears,  that  after  the  caus^  was  put  to 
the  jury,  the  plaintiff  below  offered  as  his  only  evi- 
dence of  title,  a  receipt  (purporting  to  be  in  dupli- 
cate) in  the  usual  form  under  the  cash  systerii  of  dis- 
posing of  the  public  lands,  given  by  the  receiver  of 
pu*blic  monies  of  the  land  district,  to  James  Wilson 
of  Bibb  county,  for  the  sum  of  one  hundred  and  eigh- 
ty one  dollars  and  twenty  five  cents,  expressing  to  be' 
in  full  for  the  fraction  of  land  described  in  the  dec^la- 
ration.  To  the  introduction  of  which,  as  evidence' of^ 
title,  the  defendant  objected,  but  the  objection  w^ 
overruled. 

In  admitting  this  rec^eipt  as  evidence,  the  Court-  is 
also  charged  to  have  erred.  The  objection  is  under- 
stood to  have  been  made  with  reference  alone  to  the 
grade  of  interest  of  title  indicated  by  the  paper,  with- 
out questioning  its  gemimeness ;  a:nd  this  in  the  ab- 
sence of  any  evidence  of  an  adverse  title.  I  consi- 
der it  unnecessary  to  enter  into  an  elaborate  investi- 
gation of  the  principles  of  law  applicable  to  this  point; 
they  are  too  well  settled  to  reqrjre  it.  By  the  laws 
of  the  United  States,  the  legal  and  bona  fide  holder 
of  a  receipt  of  this  kind,  is  indefeasibly  entitled  to  a 
patent  for  the  same.  Nothing  more  is  necessary  on 
his  part  to  secure  it.  He  already  has  a  legal  right— 
the  receipt  and  the  law,  imperatively  command  the 
issuance  of  the  patent  as  the  complete  evidence  of  the 
title.  Until  it  shall  have  issued,  the  receipt  is  the 
best  evidence  of  the  right  which  the  case  admits  of. 
This  receipt  is  fully  within  the  equity  of  the  statute 
of  1812,*  which  recognises  all  certificates  issued  pur- *^'^- '^'^^^ss, 
Ruant  to  any  act  of  Congress,  upon  any  warrant  ^r  W- 
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dear  of  survey,  or  to  any  donatioB,  or  pre-emption  dadin- 
ants  of  lands,  as  vesting  in  the  holders  *'  a  full,  complete 
and  legal  title,' '  so  &r  as  to  enable  them  to  maintain  any 
action  thereon;  and  constitutes  the  same  evidence 
thereof  in  Courts  of  justice.  So  far  as  there  is  any  dif- 
ference in  the  character  of  the  evidence,  or  grade  of  ti- 
tle, a  receipt  of  this  kind  is  the  more  conclusive.  But 
I  do  not  consider  receipts  of  this  nature  as  requiring 
the  aid  of  any  statute.  Upon  the  principles  of  the 
CJommon  Law,  they  must  be  r^arded  as  evidence  of 
a  grade  of  title  ^hich  at  least  confers  the  right  rf  pos- 
session, and  this  alone  is  sufficient  in  this  action.  But 
it  is  more :  it  is  nothing  less  than  inchoate  evidence 
of  an  absolute  title.  Various  decisions  of  this  and 
•i2Whcat599  ^^^j^j.  Courts,  {De  la  Croix  vs.  Chamberlain,^)  sustam 
t^  gj^^^jjg  this  principle  in  terms  or  by  analogy. — (See  HaUeit 
vs.  Eslava,^  Lewis  vs.  Goquette,"  Heirs  of  Bxder  -to. 
•tn^oBCxAxn.  Snnerarity.'')  It  was  further  objected  by  BuUock  as 
defendant  below,  that  the  county  surveyor  was  admit- 
ted as  a  witness  for  the  plaintiff,  and  his  evidence  deem- 
ed competent  by  the  Court,  to  ascertain  the  boundaries 
of  the  land  in  question.  He  swore  that  by  tracdx^ 
various  lines  by  the  marked  trees,  he  ascertained  the 
north  west  comer  of  the  fraction,  which  ^^&  not  mark- 
ed;  he  then  ran  due  south  on  both  the  sectional  and 
township  lines  to  the  south  west  comer,  which  he  as- 
certained by  taking  the  bearings  and  distances  ;  that 
then  he  ran  the  south  line  to  the  south  east  comer, 
but  found  no  marked  comers.  From  this  IsEtter  point 
lite  ascertained,  by  setting  his  compass^and  obe^rva- 
tions  taken,  that  a  line  due  north  would  strike  tiie 
Coosa  river  below  the  mill :  that  he  tlien  retraced  his 
hne  half  a  mile  west,  thence  nm  due  north  half  a 
mile,  thence  east  to  the  river  above  the  mill ;  wd 
that  \ik  this  way  he  ascertained  the  mill  to  be  between 
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the  north  and  soutli  boundaries  of  the  plaintiff's  frac- 
tion, and  that  opposite  and  for  some  distsmce*  above 
and  below  the  mill^  the  fraction  was  bounded  on  the 
east  by  the  river. 

On  this  point  it  is  considered  sufficient  to  say,  the 
character  of  the  evidence  was  equal  to  any  th&t  the 
case  would  admit  of,  and  was  therefore  competent 

Another  feq^ture  in  the  case  is,  that  Sawyer,  under 
whom  Bullock  derived  his  title  to  the  mill,  had  erect- 
ed the  same  in  the  river,  under  the  authority  of  an 
act  of  the  General  Assembly  of  the  State  ;  tliat  tiiis 
was  a  considerable  time  before  Wilson  became  the 
purchaser  of  the  fraction  opposite ;  that  the  mill  stood 
in  the  bed  of  the  river ;  except  that  a  little  of  the 
bank  had  been  cut  away,  to  make  room  for  the  north 
and  south  mud  sills  to  be  laid  in  it  on  a  level  with 
the  bed  of  the  rive?,'  that  the  west  sill,  or  streamer  be- 
ing laid  upon  these,  sills,  the  current  of  the  river  m 
around  them,  betweiiii  them  and  the  bank ;  that  the 
bluff  of  the  river  was  nearly  perpendicular,  so  as  to 
confine  the  water,  except  in  extraordinary  freshets.; 
that  about  five  feet  of  the  upper  frame  of  the  mill- 
house  projected  over  the  top  of  the  bluff,  but  without 
touching  it ;  and  that  the  puncheons  passing  frxim 
the  mill  door  down  to  the  bluff,  were  about  twelve 
feet  long.  This  invasion  upon  the  land,  or  use  of 
the  bluff,  appears  to  be  the  true  grievance  complain- 
ed of 

In  this  state  of  the  evidence,  the  Court  being  re- 
quested to  instruct  the  jury  on  the  several  points  of 
law  arising  upon  the  facts,  and  having  refused  some 
and  given  others,  the  following  additional  questions 
are.  presented  for  our  consideration,  as  embracing  all 
the  remaining  points  of  the  case. 
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I.  Admitling  Wilson's  title  to  the  fraction  bound- 
ed on  the  east  by  the  Coosa  river,  what  was  the  ex- 
tent of  his  right  or  boundary  on  the  margin  of  the  ri- 
ver ;  does  he  own  all  the  naked  land  to  the  water 
mark,  whether  high  or  low,  as  was  the  opinion  of  the 
'Circuit 'Judge? 

JI.  Was  it  erroneous  to  instruct  the  'jury,  that,  if 
the  mill  was  in  any  manner  attached  to  the  plaintiff's 
bank,  it  was  an  appurtenant  to  the  premises  ;  and  in- 
eluded  in  his  grant ;  also  that  the  plaintiff  was  enti- 
tled to  recover  damages  for  the  use  of  it  ?  These 
latter  instructions  were  given. 

III.  Was  the  Circuit  Court  correct  in  refusing  in- 
trtructions  that  the  verdict  should  except  the  mill  out 
of  the  land  if  the  latter  weire  found  for  the  plaintiiT, 
and  not  the  former  also  ? 

•  IV.  Did  the  Court  err  in  refusing  instructions, 
diat  if  the  mill  had  been  previously  erected,  abutting 
on  the  bank,  under  the  authority  of  the  State  law, 
and  this  known  to  Wilson  when  he  entered  the  land; 
he  entered  subject  to  the  nuisance,  if  any,  and  was 
remediless  ? 

1.  The  fact  may  be  assumed,  indeed  does  not  ap- 
pear to  have  been  contested  on  the  trial,  that  the 
Coosa  river  at  the  point  in  question,  is  a  fresh  water, 
navigable  stream.  Nor  do  I  understand  the  princi- 
ple to  be  contested,  thai  by  the  existing  laws  of  the 
government  all  such  streams  are  recognised  as  com- 
mon GtpubUc  highways.  The  act  of  Congress  of  1808, 
'*  Regulating  the  grants  of  lands,  and  providing  for 
4he  disposal  of  the  lands  of  the  United  States,  south 
dfthe  State  of  Tennessee,"  declares,  that  "all  navi- 
gable rivers  within  the  territories  of  the  United  States 
south  of  the  State  of  Tennessee,  shall-  be  deemed  to 
jbe  jgind  rejnain  public  highways"     The  subsequent 
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act  of  1819,  continued  this  provision  under  the  State 
government,  w^ith  the  further  stipulation;  that  all  such 
waters  shall  remain  free  to  the  citizens  of  the  State 
and  of  the  United  States,  without  any  tax,  duty,  im- 
post, or  toll  therefor,  imposed  by  the  State.*  To  these  iAik.  Dig. 441 
regulations,  the  people  of  the  State,  by  their  repre* 
sentatives,  in  Convention  assembled,  have  given  their 
:assent  and  confirmation.**  -  kOrdin»cci8i9 

The  Legislature  of  the  State  has  also  declared  that 
all  water  courses  reported  to  be  navigable,  by  the  sur- 
veyor of  the  United  States,  employed  in  surveying 
lands  in  this  State,  shall  be,  and  remain  free  and 

•Aik,  Dig.44» 

open/ 

According  to  the  laws  and  practice  of  the  United 
States  ;government,  relating  to  the  surveys  and  sale 
of  the  public  domain,  the  Coosa,  as  well  as  other  ^gi* 
milar  water  courses, '  is  virtually  excepted  from  all 
private  grants. .  The  lines  of  the  survey  stop  at  the 
margin  of  the  river,  by  which  means,  fractions  (as  in 
the  case  before  us)  are  created;  and  the -purchasers 
of  such,  are  only  charged  for  the  true  quantity  of 
land,  the  bed  of  the  river  being  excluded.  In  respect 
to  grants  of  lands  bounded  by  water  courses,  where 
there  "is  no  statute  regulation  on  the  subject,  or  ex- 
press exception  in  the  grants  intricate  and  highly  in- 
teresting questions  may  arise  as  to  the  extent  of  the 
proprietor's  right  on  the  margin.  In  such  oases,  the 
character  of  the  water,  whether  the  sea,  a  navigable 
river  where  the  tide  ebbs  and  flows,  a  fresh  water 
navigable  stream,  or  one  not  navigable,  is  material  to 
be  considered  in  determining  the  extent  of  the  grant. 

There  has  been  much  litigation,  whether  the  right 
extends  to  the  high,  or  low,  or  the  ordinary. water 
mark,  or  to  the  centre,  (often  called  the  thread)  of  the 
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river.     Our  chief  concern  at  present,  is  with  a  navi- 
gable river,  where  the  tide  does  not  ebb  and  flow. 

•6Cowcn,5i8.  To  the  caso  of  Jennings,  ex  parted  the  Reporter  ha8 
appended  a  note,  in  which  are  collated  most  of  4;he 
authorities  on  this  subject.  A  brief  notice  of  this, 
instead  of  the  original  cases,  will  suffice  on  the  pre- 
sent occasion.     It  is  there  said  to  be  settled  by  the 

Mdcm  544  Comuion  Law,^  "  that  where  a  man's  land  abuts  or 
adjoins  to  any  river  above  tide  water,  he  owns  the  ri- 
ver to  the  centre  of  the  stream.  That  as  long  ago 
as  1805,  in  Palmer  vs.  MuUigany  it  appearing  that 
aines,  1 .  ^^  defendant  owned  the  shore  of  the  Hudson 
as  low  down  as  still  water,  this  being  above  tide 
water,  Thompson^  Justice,  and  Kent,  Chief  Justice, 
applied  to  this  case  the  doctrine,  (which  had  been 
held  by  Lord  Hak,)  that  his  ownetship  extended  to 
the  centre  of  that  great  river ;  and  the  latter  then 
hinted  at  what  has  since  been  established,  that  if  a 
State  will  bound  a  grantee  upon  a  river  not  naviga- 
ble, he  shall  hold  to  the  centre,  unless  there  he  cm  ex- 

<2  Conn.  Rep.  ception  of  the  river  in  the  grant.  In  Adams  vs.  Peaseji 

N.  8. 481.  ^Yie  plaintiff  owned  a  large  farm  bounded  east  on  Cofh 
nectictU  river,  above  the  flowing  of  the  tide ;  but  where 
it  was  large  and  passable  for  flat  bottomed  boats  of 
thirty  tons  burthen ;  and  some  times,  vessels  built  a- 
bove-had  been  floated  down  ;  yet  it  was  held,  that  a 
boundary,  in  terms,  on  the  rimr  carried  the  plaintiff's 
ownership  of  the  river  to  its  centre.  The  rule  is 
there  laid  down  by  Srvift,  Chief  Justice,  that  the  ad- 
joining proprietors  have  this  right.  The  doctrine  of 
this  latter  case  appears  to  have  been  approved  in  its 
full  extent  by  the  Supreme  Court  of  New-York j  in 

•30  Johns.  91.  Hooker  vs.  Cummings,\  where  it  was  applied  to  the 
Salmon  river,  which  empties  into  Lake  Ontario, — 
Spencer,  Chief  Justice,  in  delivering  the  opinion  of 
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the  Court,  said,  "  If  the  soil  on  both  sides  be  owned 
by  an  individual,  he  has  the  sole  and  exclusive  right; 
but  if  there  be  different  proprietors  on  each  side,  they 
own  their  respective  sides — ad /Hum  medium  auquas. 
The  C5ourt  then  also  approved  what  Kent^  Chief  Jus- 
tice, said  in  Palmer  i;s.  MuUigaUy  that  the  Hudson 
was  private  property  down  to  still  water*  They  also 
show  that  cases  holding  the  contrary  in  Pennsyha*- 
nia,  are  founded  on  a  repudiation  of  the  Common ,  ^^  j^,j^  gpj^ 

Law/  n%^  N  j' 

In  the  case  oi  Arnold  vs.  Mundy^  the  plaintiff's  Rep.  i. 

land  ran  to^  or  was  bounded  on  a  nver^  where  the 
tide  did  ebb  and  flow  ;  and  he,  and  those  under  whom 
he  claimed,  had  staked  off,  and  planted  a  bed  of  oys- 
ters^ some  of  which  the  defendant  had  taken  away  ; 
for  which  the  action  was  brought.  On  a  motion  for 
a  non-suity  the  Judge  remarked,  "  that  a  grant  of  land 
to  a  subject  or  citizen,  bounded  on  a  fresh  water  stream^ 
or,rive9%  where  the  tide  neither  ebbs  or  flows,  ex- 
tends to  the  middle  of  the  channel  of  the  river ;  but 
that  a  grant  bounded  on  a  navigable  riv^,  or  other 
water,  where  the  tide  does  ebb  or  flow,  extends  to  the 
edge  of  the  water  only,  that  is  to  say,  (in  the  language 
of  the  opinion  before  us,)  "  to  high  watermark,  when 
the  tide  is  high,  and  to  low  water  mark,  when  the  tide 
is  low ;  but  it  extends  no  farther."  The  plaintiff 
was  there  non-suited  upon  this  distinction.  Oh  a 
motion  to  set  aside  the  nonrsuit,  the  Supreme  Cowrt^ 
after  full  investigation,  confirmed  the  distinction  and 
refused  the  motion.  The  principle  which  is  consh 
dered  to  have  been  established  by  that  Court  iSj  that 
'^  a  grant  of  land  bounded  upon  a  fresh  water  stream 
or  river,  where  the  tide  neither  ebbs  or  flows,  extends 
od  filum  dqu(B  J  but  a  grant  bounded  upon  a  navigan 
ble  river  extends  to  the  edge  of  the  water  only. 
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From  the  cases  referred  to,  it  will  be  observed, 
that  those  Courts,  proceeding  on  the  Common  Law, 
regard  the  ebbing  and  Jlomng  of  the  water,  or  either, 
as  the  criterion,  whetlier  the  stream  or  river  be  navi*- 
gable  or  not ;  they  also  shew  tlia^t  fresh  water  streams 
w^ere  not  put  on  the  footing  of  such.  This  principle 
,  is  farther  illustrated  by  the  case  of  Storer  vs.  Free- 

>6iVfass.  R.438  ,  .-.,  •    r    -t     "  -  t>  i       i      -i 

439.  fwaw,»  where  Oliiei  Justice  rarsons,  remarked,  that 

"  by  the  Common  Law  of  Enghnd^  which  our  an- 
cestors brought  with  them,  claiming  it  as  their  birth- 
right, the  owner  of  land  bounded  on  a  fresh  water  ri- 
ver, owned  the  land  to  *the  centre  of  the  channel  of 
tbe  river,  as  of  common  right;  but  if  his  land  was 
bounded  on  the  sea,  or  an  arm  of  the  sea,  where  the 
tide  ebbed  and  flow^ed,  he  could  not  by  such  boun- 
dary, hold  •  any  land  below  the  ordinary  low  water 
mark,  for  all  the  land  below  belonged  of  common 
right,  to  the  King." 

It  is  very  obvious,  however,  that,  with  us,  the 
question  does  not  depend  on  the  tide,  x^x  fresh  water; 
that  if  the  river  has  been  expressly  recognised  as  a 
public  highway  by  the  Federal  and  State  Govern- 
raeirts ;  or  even  if  it  be  of  sufficient  width  and  depth, 
and  suited  to  the  ordinary  purposes  of  navigation, 
and  the  Government  has  not  expressly  granted  any 
part  of  the  bed,  or  computed  it  in  the  quantity  gran-- 
ted,  which  implies  an  exception,  as  in  case  of  naviga- 
ble water,  the  stream  is  thereby  constituted  a  public 
highway,  and  no  individual  can  assert  any  private 
right  of  soil  in  the  bed  beyond  the  low  water  mark. 
His  claim  could  have  no  better  foundation  than  that 
in  the  case  of  the  oyster  bed  planted  in  the  tide  water, 
both  places  being  alike  reserved  for  public  use.  That 
this  is  the  true  character  and  proper  view  to  be  taken 
of  the  Coosa  River,  has  I   think  been  sufficiently 
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shewn.     Therefore  on  this  point  there  wsus  no  error 
in  the  instructions  given  below. 

2.  The  second  point  involves  the  same  principle, 
so  that  the  remarks  made  upon  the  first  are  also  ap- 
plicable to  this.  It  results  Iroin  what  has  been  said 
that  Wilson  could  not  sustain  his  title  to  a  mill  erec- 
ted by  himself  in  the  bed  of  the  river  beyond  low  wa- 
ter mark.  If  he  could  not  otherwise,  the  circum- 
stance of  his  having  inserted  the  mudsills,  or  any  oth- 
er part  of  the  house,  or  dam,  into  the  bank,  so  as  to 
attach  the  mill  to  his  soil,  would  not  improve' his  ti- 
tle below  the  mark.  Then  it  follows  irresistibly  that 
the  fact  of  another  having-  done  the  work  can  not  ex- 
tend  his  title.  In  eitlier  case  the  law  could  only  re- 
cognise his  title  to  so  much  of  the  building  or  works 
as  came  within  his  line.  Therefore  in  this  case  the 
plaintilF  below  could  have  had  a  right  to  recover  on- 
ly so  much  of  the  mudsills,  or  other  parts  of  the  mill 
building,  or  appurtenances,  as  were  actually  situated 
within  his  boundary,  fixing  it  at  the  natural  low  wa- 
ter mark.  Nor  could  he  recover  these  otherwise 
than  as  appurtenances  to  the  land  on  which  they  rest, 
and  which  must  pass  with  it  in  the  restitutioui 
Hence  the  conclusion  results,  that  the  Circuit  Court 
erred  in  the  instructions,  that  if  the  mill  was  in  any 
manner  attached  to  the  plaintiff's  bank,  it  was  an  ap- 
purtenant to  his  premises  and  included  in  his  grant; 
also  in  ruling,  thiit  the  plaintiff  was  entitled  to  i^ecover 
damages  for  the  use  of  it. 

3.  The  third  point  is  embraced  and  disposed  of  by 
the  preceding  views.  It  was  unnecessary  that  the 
verdict  should  expressly  except  the  liiill. 

4.  The  last  point,  involving  the  effect  of  the  Leg-* 
islative  grant  to  Sawyer,  under  whom  Bullock  claims, 
was  not  intended  to  present  any  question  as  respects 
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its  intrinsic  .validity  in  reference  to  the  public.  Such 
an  enquiry  would  have  been  irrelevant  to  the  case. 
The  question  was  whether,  if  the  mill  had  been  erec- 
ted under  the  authority  of  the  act,  pridr  to  the  plain- 
tiif' s  purchase  of  the  land,  and  he  entered  with  a 
knowledge  of  this  fact,  he  took  subject  to  the  nui- 
sance, if  any.  On  this  point  it  is  sufficient  to  say, 
the  act  can  have  no  constitutional  effect  to  deterio- 
rate the  value  of  the  public  domain,  or  any  title  or 
interest  which  an  individual  may  at  any  time,  either 
before  or  afterwards,  have  legally  acquired  in  the 
same.  To  avoid  a  conflict  of  grants,  the  Legislature 
may  be  presumed  to  have  intended  no  such  effect 
The  legal  view  of  the  subject  is  conceived  to  be  this, 
that  any  one  intending  to  avail  himself  of  the  privi- 
leges contemplated  by  the  act,  must  observe  the  max- 
im, sic  utere  tuo^  ut  oMenum  non  Icedas;  and  if  he  pro- 
ceed without  securing  the  adjacent  lands,  he  must 
take  upon  himself  the  responsibility  of  the  act,  to  all 
persons  to  whom  injury  may  accrue  from  it  So  that 
on  this  question  the  Court  below  was  correct 

But  on  the  second  point,  relating  to  the  effect  of 
attaching  the  mill  house  to  the  bank,  the  judgment 
below  must  be  reversed  and  the  cause  reroianded. 
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Iiiterept  is  recoverable  on  an  open  account  for  goods  bold  and  delivered,  where^ 

by  express  stipulation,  the  account  is  to  be  considered  as  due  at  a  particular 

day. 
interest  held  recoverable  on  an  open  account,  on  tbe  common  counta  in  anump.. 

sit,  where  the  defendant  agreed  to  pay  interest,  and  promiaad  to  give  bilb  ia 

discharge  of  the  debt. 

• 

Patton,  Donegan  &  Co.  commenced  an  action  of 
assumpsit  against  Moore,  the  plaintiff  in  error,  in 
Madison  Circuit  Court ;  and  declared  for  goods,  wares  . 
and  rherchandise,  before  that  time  sold  and  delivered 
to  the  defendant,  at  his  special  instance  and  request. 
The  accounts  of  the  plaintiffs,  were  for  sales  of  goods 
for  several  years;  and  the  question  raised  in  the 
Court  below,  was,  whether  under  the  facts,  interest 
was  recoverable  on  the  common  counts.  It  was  in 
evidence,  that  by  express  stipulation,  the  accounts 
were  considered  to  be  due,  on  the  first  day  of  Janua- 
ry next  after  they  M^'ere  severally  incurred ;  and  that 
the  defendant  had  agreed  to  discharge  them  by  a  bill. 

The  Court  left  it  to  the  discretion  of  the  jury  to 
give  interest  or  not,  and  they,  having  rendered  a  ver- 
dict for  the  plaintiffs,  for  debt  and  interest;  the  defen- 
dant took  a  writ  of  error. 

Hopkins,  for  Plaintiff  in  error — cited  in  argument 
the  following  authorities: — -Chit,  Con.  195 — 2  New 
R.  205,-12  East  419,-15  East  229,-5  Espin.  R. 
114,-3   Camp.  259,-2  Stark  Ev.  787,— 5  Corven , 
587,-2  WejideUR.  501,-9  Barn.  4^  Cres.  37. 

Ormond,  contra. 
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By  Mr.  Justice  Hitchcock  : 

This  was  an  action  of  assumpsit  by  the  defendants 
in  error  against  the  plaintiffs  for  goods,  wares  and  mer- 
chandise sold  and  delivered:  the  declaration  contains 
the  usual  common  counts,  to  which  the  defendant 
pleaded  non  assumpsit. 

At  the  trial  below,  the  plaintiffs  proved  the  correct^ 
ness  of  four  several  accounts,  ending  on  the  first  of 
January  1829,  1830, 1831  and  1832,  in  each  year,  for 
goods  sold  and  delivered  to  the  defendant  in  each  of 
the  preceding  years,  and  also  proved  that  by  an  un- 
derstanding with  the  defendant,  each  of  the  accounts 
was  due  on  the  first  day  of  January  next  after  the  year 
in  which  the  accounts  were  made :  that  the  ac-. 
counts  for  1828  and  1829,  were  placed  in  the  defen- 
dants  hands  in  the  spring  of  1830,  and  that  for  1830, 
in  the  spring  of  1831 ;  that  soon  after  the  <^ccountfor 
1831  was  due,  an  attempt  was  made  to  collect  them, 
when  the  defendant  objected  to  pay  interes,t  upon  any 
of  them.  It  was  finally  agreed  between  them,  that 
no  interest  should  bo  charged  for  1831,  if  the  defen- 
dant would  pay  the  interest  on  the  other  three,  by  a 
bill  on  New  Orleans,  which  he  promised  to  draw  in 
f5ome  short  time.  The  defendant  failed  to  draw  the 
bill  as  he  had  promised,  and  this  suit  was  brought 

The  defendant  moved  the  Court  to  instruct  the  ju- 
ry, that  the  plaintiffs  were  not  entitled  to  interest  on 
the  accounts ;  which  instruction  the  Court  refifised  to 
give,  but  instructed  the  jury  that  they  might  in  their 
discretion  allow  the  plaintiffs  interest  on  each  of  the 
accounts,  from  the  time  the  evidence  showed  thev 
became  due,  or  refuse  it:  to  this  instruction,  exception 
is  taken,  and  the  case  has  been  brought  here  by  vmi 
of  error ;  and  the  above  instruction  of  the  Court  is  as- 
signed for  error. 


JUNE  TERM.  193.'.. 


45!) 


MOORE   V8.    PATTOX,    PON  EG  AM    A'    CO. 


There  is  great  contrariety  on  the  subject  of  allow- 
ing interest,  both  in  England  and  in  this  country ;  and 
the  decisions  cannot  be  reconciled  as  a  general  rule. 
It  is  laid  down.*  that  interest  is  recoverable,  in  addi-  «2Starkie, 

419 

tion  to  the  principal  sum,  upon  an  express  promise,  or 
where  a  contract  may  be  implied  from  circumstan- 
ces, but  not  otherwise ;  such  as  the  particular  mode 
of  dealing  adopted  by  the  parties,  or  the  usage  of 
trade,  in  which  they  dealt. 

In  the  case  of  Slack  vs.  Lmvell^  Chief  Justice  Mans-^  *  ^  Taunton. 

loo. 

field  said,  that  he  could  never  reconcile  it  to  reason 
that  a  man  who  delays  payment  of  money  which  he 
owes,  should  not  pay  interest  for  it;  but  certainly  that 
is  not  the  law,  nor  therefore  understand,  why  interest 
should  not  be  paid  for  goods  sold  and  not  paid  for, 
and  in  that  case  the  pourt  refused  to  set  aside  a  ver- 
dict where  interest  had  been  allowed  on  a  sale  of 
goods,  which  were  to  be  paid  for  by  bills,  although 
there  was  only  a  count  for  goods  sold,  and  no  count 
for  not  furnishing  the  bills. 

In  the  case  of  Gordon  vs.  Swan,"  interest  was  al-  *  12  East,  4i9, 
lowed  as  part  of  the  estimated  value  of  the  goods  up-* 
on  the  common  counts  for  goods  sold.      In  the  case 
of  Blanerj  vs.  Hendrick,^  interest  was  allowed  on  an  d  3  wib.  905. 
account  stated,  from  the  day  on  which  it  was  stated  ; 
but  it  was  deaided  that  no  interest  could  be  recovered  . 
in  respect  of  money  owing  for  goods  sold  and  delivered. 

In  the  cas6  of  Mounffo^'d  vs.  Willes*  interest  was*2B&.p.337. 
allowed  for  goods  sold  and  delivered,  a  time  being 
limited  by  the  agreement,  which  was  in  writing,  for 
the  payment. 

In  the  case  of  Calton  v.  Bragg,^  Bayl^ey  Justice,  held '  ^^  East,  224, 
that  as  interest  was  not  by  law  due  for  mony  lent,  to 
be  repaid  either  on  demand,  or  at  a  given  time,  it  fol- 
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lowed  that  interest  was  not  due  for  money,  payable  at 
a  certain  time  after  an  event. 
•13  Ea«t,  98.  In  the  case  of  Marshall  vs.  Poole,^  it  was  held  that 
interest,  subsequent  to  the  day  of  payment,  might  be 
considered  as  part  of  the  stipulated  price  of  the  j?oods. 
"g  a»»     '     jj^  ^j^^  ^g^^  Qf  j^ij^fio^^g  VS.  Hopkins,^  Lord  Mans- 

jield  held,  that  in  cases  of  long  delay  and  under  vex- 
atious and  oppressive  circumstances,  juries,  in  their 
discretion  mio^lit  allow  interest 

Many  more  cases  might  be  cited  to  shew,  that  there 
is  no  settled  rule  applicable  to  all  cases  :  in  some  ca* 
ses  it  has  been  allowed  as  incident  to  the  contract,  in 
others,  as  a  breach  of  the  contract,  or  as  consequen- 
tial damage.  It  is  a  rule  founded  in  justice,  that 
when  a  man  has  been  kept  out  of  his  money,  he 
should  be  allowed  a  reasonable  compensation  for  its 
use :  upon  this  principle  it  is,  no  doubt,  that  the 
Courts  in  this  State  have  allowed  juries,  in  actions  of 
assumpsit,  on  the  common  counts,  for  goods  sold,  when 
no  period  of  credit  was  proved,  to  give  interest  from 
the  date  of  the  wTit. 

In  the  case  before  us,  the  time  for  payment  was 
fixed ;  the  creditor  had  a  *right  to  expect  payment  at 
the  expiration  of  that  time.  The  sums  actually  due 
were  not,  it  is  true,  ascertained  and  assented  to  by  the 
defendant  on  the  days  they  respectively  fell  due;  but 
the  accounts  were  presented  afterwards,  and  no  ob- 
jections were  made  to  them.  From  the  nature  of  the 
case,  the  precise  amount  of  the  debt  to  be  due  on  the 
first  of  January  in  each  year  could  not  be  ascertained 
when  the  contract  w^as  made.  The  defendant  wish- 
ing to  purchase  goods,  from  time  to  time  during  the 
year,  stipulates  for  a  credit  to  the  first  of  January  in 
each  year,  and  agrees  to  pay.  at  that  time,  what  shall 
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then  be  due.  If  he  delays  payment,  he  is  Uable  to  be 
sued,  and  when  the  amount  is  proved,  can  it  be  "re- 
conciled to  reason"  that  he  should  not  pay  interest 
for  the  detention  of  the  plaintiffs  debt :  if  so,  the  de* 
fendant  can  avoid  interest  by  refusing  to  acknowledge 
the  account.  The  defendant  did  here,  however^  ac- 
knowledge these  accounts  and  promised  to  pay  inter- 
est on  three  of  them  by  giving  a  bill  on  New  Or- 
leans. But  it  is  contended  that  interest-  cannot  be 
recovered,  because  tne  action  is  not  brought  for  a 
breach  of  that  promise. 

^The  original  contract  was  not  extinguished  by  that 
promise;  the  delay  of  payment  was  a  damage  to  the 
plaintiffs :  the  rate  which  the  law  has  allowed  for 
the  use  of  money,  was  the  proper  measure  of  damage 
for  this  delay,  and  whether  it  be  vietved  as  origina- 
ting immediately  in  the  contract,  or  be  taken  as  due 
for  a  breach  of  it,  or  as  growing  out  of  the  promise, 
we  see  no  reason  why  it  should  not  be  allowed  on 
the  common  counts. 

We  therefore  think  the  Court  did  not  err  in  leav- 
ing it  to  the  discretion  of  the  jury  whether  to  give  in- 
terest or  not. 

Let  the  judgment  be  affirmed. 

m 

Mr.  Justice  Thornton  not  sitting. 
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___^  WOODCOCK  versus  CAMPBELL. 

Fnter. 
2p  450 
114    KM  1"  order  tu  charge  the  assignor  of  a  bond,  (on  a  contract  of  indorsement  made 

prior  to  the  passage  of  the  act  of  1^I>2,  Hubjccting  bonds,  payable  in  Bank,  to 

the  Law  Merchan!,)  held,  notnece^sary  that  demand  should  have  been  made 

at  the  Bank  where  the  instrument  was  made  payable. 

The  acts  of  18:^8  '29,  requiring  tho  indorsee  of  a  paper  to  sue  the  maker  there- 
of to  the  first  Court  after  due,  tStc.  do  not  embrace  a  case,  where  the  tnaker 
removes  beyond  the  jurisdiction  of  the  Courts  of  this  State,  and  so  renuum 
during  tlie  period  when  he  might  be  legally  sued. 

In  such  case,  it  is  not  necessary  to  charge  the  inJoraer,  that  the  party  should  go 
beyond  the  State  to  find  tlic  maker. 

Assumpsit  by  Campbell,  in  the  Circuit  Court  of 
Lauderdale,  on  an  instrument  in  writing,  payable  at 
the  United  States  Branch  Bank  at  Nashville,  oa  the 
twenty  third  of  April,  1S32.  The  case  came  upon 
exceptions  to  the  charge  of  the  Court  below. 

The  defendant  was  first  indorser  of  the  paper  sued 
on,  which  was  drawn  in  his  favor  by  one  Boggs.  It 
was  attempted  to  be  defended  on  the  ground,  that  no 
-demand  had  been  made  at  the  Bank,  nor  had  suit 
.been  brought  against  Boggs,  as  required  in  the  case 
of  indorsers;  for  it  was  insisted,  that  this  case  cam^ 
within  the  statutes  of  1828 — '9  :  but  the  Court  held, 
and  so  charged  the  jury,  that  if  Boggs,  the  maker, 
had  removed  out  of  the  State,  befoi*e  the  bond  be- 
came due,  and  had  so  continued ;  the  plaintiff  was 
entitled  to  judgment,  even  though  ro  demand  had 
been  made  at  the  Bank  for  payment.  And  on  this 
decision  judgment  went  for  the  plaintiff,  and  the  case 
was  brought  here  for  revision. 

Anderson,  for  Plaintiff  in  error,  cited  11  Wheat. 
175;  1  Stewart,  246;  Atk.  Dig.  330;  2  Mason's  R. 
151,  167  ;  7  Bac.  Ab.  189;  5  Fonb.  669. 
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Hopkins,  contra. — 5  East,  129;  6  Cranchy  221  ; 
11  Johns.  142;  3  Mass.  R.  79;  3  ibidem,  81  ;  ^t'A:. 
Dig.  321. 

By  Mr.  Justice  Thornton  : 

This  Avas  an  action  of  assumpsit,  brought  by 
Campbell,  the  defendant  in  error,  against  Woodcock^ 
as  endorser  of  a  writing  obligatory,  executed  on  the 
23d  of  April,  1831,  by  one  George  Boggs,  jr,  where- 
by he  promised  to  pay  the  amount  therein  named,  to 
the  said  Woodcock,  twelve  moiUhs  after  date,  at  the 
OflSicc  of  Discount  and  Deposit  of  the  Bank  United 
•States  at  Nashville ;  who  indorsed  the  same  to  one 
Donahoo,  who  endorsed  to  the  plaintiff  below.  The 
bill  of  exceptions  gives  all  the  testimony,  and  shews 
that  there  was  none  of  any  law  of  Tennessee.  The 
only  questions  raised  by  the  assignment  of  errors 
then,  in  this  Court,  which  we  deem  it  necessary  to 
consider,  arise  out  of  the  charge  which  was  given  to 
the  jury  by  the  Court  trying  the  case.  That  charge 
was,  "  that  if  they  believed,  that  Boggs  had  removed 
out  of  the  State,  before  the  bond  became  due,  and 
continued  out  of  the  State  up  to  the  present  time, 
{Jiihy  Ternif  1833,)  the  jury  might  find  for  the  plain- 
tiff without  proof  that  a  demand  of  payment  had  been 
made  at  the  Bank  in  .Nashville  at  any  time."  Be- 
fore I  proceed  to  consider  the  propriety  of  this  charge, 
I  will  make  some  preliminary  observations  on  the  en- 
dorsement, the  bond,  and  the  acts  of  our  Legislature 
touchinof  the  same,  which  wnll  render  more  intelli- 
gible  the  views  advanced  on  the  main  points.  Eve- 
ry endorsement  is  a  substantive  contract ;  and  every 
act  of  legislation,  affecting  the  extent  of  the  liability 
of  assigners  or  endorsers,  affects  the  very  rights  of  par- 
ties, and  is  of  the  essence  of  such  contract,  bearing 
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no  resemblance  to  such  acts  of  the  Legislature,  as  on- 
ly purpose  to  regulate  the  remedy,  or  mode  of  enfor- 
cing that  liability.  The  laws  then,  in  force  in  the 
country,  where  the  endorsement  is  made,  ascertain 
the  liability  of  an  endorser.  That  liability,  diflFers 
with  us  according  to  the  instrument,  which  is  en- 
dorsed or  assigned.  If  it  be  a  bill  of  exchange,  the 
law  merchant  governs,  if  not,  but  a  bond  for  example, 
then  that  liability  is  such  as  the  statute  law  in  force 
at  the  time  of  the  endorsement,  imposes.  It  is  im- 
portant then,  to  ascertain  in  every  case,  the  true  na* 
ture  of  the  instrument  endorsed,  as  the  liability  var 
ries,  with  that  character.  As  to  the  nature  of  the  in- 
strument endorsed  in  this  case,  we  are  constrained  to 
consider  it  as  a  bond,  whose  endorsement  imposed 
no  other  obligation,  than  is  pointed  out  in  the  acts  of 
1828  and  1829.  The  act  of  1832,  passed  in  Decem- 
ber of  that  year,  which  makes  bonds  payable  in 
Bank,  subject  to  the  law  merchant,  can  only  afieet 
contracts  entered  into  after  its  passage.  Hence  I 
conclude,  that  this  bond  is  not  subject  to  the  law 
merchant,  and  of  course  that  .the  contract  of  endorse- 
ment made  in  this  State,  is  such  as  it  is  constitfited, 
by  the  acts  of  1828  and  1829.  In  the  light  of  this 
view  of  the  contract  declared  on,  I  will  proceed  to 
consider  the  charge  given  by  the  Court  as  above  set 
forth,  which  as  I  apprehend  it,  contains  two  legal 
propositions.  1st.  That  no  demand  was  necessary 
to  be  made  at  Nashville  of  payment,  by  the  plaintiff 
below,  before  he  could  assert  the  liability  of  the  as- 
signor to  him.  And  2nd,  That  the  removal  of  the 
maker  or  obligor,  Boggs,  before  the  bend  became 
due,  and  his  continued  absence  out  of  the  jurisdic- 
tion of  the  Courts  of  the  State,  dispensed  with  the 
necessity  of  suit  at  the  first  Court,-  and  a  cetutn  of 
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nulla  bona  to  ^fi  fa  upon  a  judgment  againt  him  in 
the  county  of  his  residence,  as  required  by  the  above 
mentioned  acts  of  our  Legislature. 

In  considering  the  first  proposition  above  stated, 
care  must  be  taken  not  to  confound  two  things  which 
it  is  the  objeet  of  these  acts  of  the  Legislature  to  sep- 
arate and  distinguish;  that  is,  the  liability  of  the  as- 
signor of  a  bond,  and  the  liability  of  the  endorser  of 
paper,  subjected  to  the  dominion  of  the  lex  mercato- 
ria.  It  may  be  true,  that,  if  this  instrument  were 
considered  as  subject  to  the  law  merchant,  the  lia- 
bility of  the  endorser  could  only  be  fixed,  by  proof 
of  demand  made  at  the  Bank  in  Nashville ;  and  yet 
it  would  by  no  means  follow  that  such  demand  would 
be  necessary  to  charge  the  present  defendant,  who  is 
not  the  endorser  of  a  mercantile  paper.  However  it 
might  be  if  this  paper  were  mercantile,  I  feel  confi- 
dent tliat  no  demand  w^as  necessary  in  this  ca»e  to 
charge  the  defendant  below.  The  assignor  was  bound 
to  do  no  more  than  the  terms  of  the  instrument  as- 
signed, required  him  to  do,  in  order  to  make  the  obli- 
gor liable  to  him,  in  an  action,  which  the  statutes  re; 
quired  to  be  brought,  before  the  liability  of  the  defen- 
dant below,  as  assignor,  would  attach.  If  the  terms 
of  this  bond,  according  to  law,  required  a  demand  at 
the  place  specified,  before  any  suit  could  be  brought 
against  Boggs,  the  obligor,  then,.  I  would  hold,  that 
such  demand  should  have  been  made;  for  the  acts 
of  1828 — '9,  requiring  suit  to  be  brought^  first  against 
the  obligor,  imply  of  course,  that  whatever  is  necessa- 
ry to  give  such  an  action  a.gainst  him,  should  be 
done.  If  a  demand  were  necessary  to  fix  him,  it 
would  be  obligatory  upon  the  assignee  to  make  it 
But  the  necessity  of  making  demand  at  a  particular 
place,  and  giving  notice  to  the  endorser  of  a  mercan- 


460 


CASES  DETERMINED 


WOODCOCK  VS.    CAMPBtl.L. 


tile  paper  payable  at  such  particular  place,  proceeds 
on  a  ground  peculiarly  applicable  to  that  class  of  se- 
curities. A  demand  must  be  made,  not  with  the  sole 
purpose  of  making  the  acceptor,  or  maker  of  a  note, 
or  bond,  liable,  where  these  latter  instruments  are 
made  mercantile,  for  it  is  equally  requisite,  where 
he  would  be  liable  without  it ;  but  it  must  be  done 
in  order  to  make  the  endorser  liable.  Now  the  pol- 
icy of  the  acts  of  1828 — 9,  was  to  relieve  the  assign* 
ees  of  bonds,  and  other  instruments,  not  mercantile, 
from  this  diligence,  as  a  means  of  fixing  the  liability 
of  assignors ;  and  place  that  liability  upon  the  grounds 
of  suit  brought,  &c.,  as  therein  prescribed.  Still 
however,  if  such  suit  could  only  be  brought  against 
the  maker,  according  to  the  t6rms  of  the  assigned  in- 
strument, after  a  demand  made,  such  demand  it 
seems  to  me,  would  be  requisite.  The  inquiry  then 
arises,  was  such  demand  necessary  in  this  case  to  fix 
the  liability  of  the  obligor.  "We  hold  the  doctrine 
that  it  is  not  necessary,  upon  the  authority  of  11 
Wheal.  175 — 17  John.  248  ;  and  of  this  Court,  in  the 
case  of  Irvine,  admr.  vs.  Withers — 1  Sterv.  234. 

As  to  the  2d  proposition  above  stated,  as  contain* 
ed  in  the  charge  excepted  to,  it  is  one  which  has 
never  been  submitted,  heretofore,  to  this  Court.  The 
correctness  of  the  charge  of  the  Court  which  affirm- 
ed this  proposition,  depends  on  the  proper  construc- 
tion of  the  acts  of  1828 — 9,  which  we  have  already 
declared  to  regulate  the  contract  of  assignment  now 
before  us.  These  acts  declare  substantially,  that  if 
the  assignee  fail  to  sue  the  maker  or  obligor  to  the 
first  Court  of  the  County,  where  he  resides,  the  as- 
signor shall  be  discharged  from  liability,  unless  suit 
be  delayed  by  his  consent  &c.  That  when  judg- 
ment shall  be  recovered  against  the  maker  or  obligor, 
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and  a  writ  of  j/?.  f<i.  shall  be  returned  no  property 
found,  the  assignee  may  commence  his  action  against 
the  assignor,  or  endorser,  on  the  assignment  or  indorse- 
ment, and  the  said  return  shall  be  sufficient  evidence 
of  the  insolvency  of  the -maker  or  obligor  to  authorise 
a  recovery  against  him  on  his  assignment,  or  en- 
dorsement. The  whole  course  of  our  legislation  on 
this  subject,  shews  conclusively,  that  the  liability  of 
an  assignor  or  indorser  on  his  engagement  as  such, 
has  ever  been  considered  as  founded  on  such  conside- 
rations of  legal  and  moral  right,  and  so  sanctioned  by 
Common  Law  principles,  as  to  be  worthy  of  being 
put  beyond  the  controversy,  which  has  assailed  it  in 
other  States  of  the  Union.  The  first  statute  which 
authorised  the  assignment  of  bonds,  and  other  instru- 
ments not  assignable  at  Common  Law,  at  the  same 
time  that  it  did  so,  attached  to  such  endorsement,  all 
the  liability  of  the  lex  mercatoria.  This  continued 
to  be  the  measure  of  responsibility,  down  to  the  year 
1828,  when,  by  an  act,  whose  preamble  is  in  the  fol- 
lowing words:  "  Whereas  much  injury  has  been  done 
to  the  citizens  of  this  state,  by  means  of  the  uncertain- 
ty of  the  decisions  of  the  Courts  of  this  state,  in  relation 
to  the  proper  time  at  which  endorsers  of  bills, 
notes,  bonds,  &c.,  made  negotiable  by  endorsement, 
b}^  law,  shall  make  demand  of  payment  of  the  p4yers 
of  such  instruments,  for  remedy  whereof — this  mat- 
ter was  reo^ulated,  accordinor  to  the  terms  which  I 
have  already  mentioned ;  the  act  of  the  following  year 
being  explanatory  only.  The  effect  of  those  acts 
was,  it  must  be  apparent,  a  very  material  change  in 
the  liability  of  endorsers  and  assignors  of  the  instru- 
ments embraced  in  their  provisions.  But  it  cannot 
be  admitted,  that  the  intention  of  the  legislature  was 
to  do  more,  than  to  provide  against  that  mischief 
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which  it  asserted  to  exist,  under  the  former  law,  and 
to  remedy  which,  is  declared  to  be  the  purpose  of  its 
new  provisions.  In  lieu  of  demand  and  notice,  which 
was  the  supposed  source  of  that  mischief  of  uncer- 
tainty, was  substituted  suit  to  the  first  Court  against 
the  maker  or  obligor,  and  the  return  of  nuSa  bona,  a& 
evidence  of  his  insolvency.  But  it  would  not  be  a 
fair  construction  to  say.  that  the  intention  wasf,  by 
this  substitution,  to  require  the  pew  mode  of  fixing  the 
liability,  to  be  pursued  in  every  case  where  the  de- 
mand and  notice,  for  which  it  was  substituted,  must 
before  have  been  observed.  The  sensible  efifect  of 
this  latter  legislation  is,  that  instead  of  the  demand 
and  notice  as  heretofore,  to  charge  an  endorser,  insol- 
vency of  the  maker  shall  be  established,  by  return  of 
nulla  bona,  in  a  suit  instituted  to  the  first  Court  of  the 
County  where  the  maker  resides.  The  very  lan- 
guage of  the  enactment  would  imply,  that  this  re- 
quirement of  suit  has  reference  to  our  own  internal, 
judicial  and  geographical  economy,  and  did  not  contem- 
plate the  intervention  of  foreign  tribunals,  where  the 
maker  has  removed  beyond  our  jurisdiction,  before 
any  suit  could  be  brought,  and  contijiues  abroad  be- 
yond the  time,  within  which  he  is  required  to  be 
sued.  To  put  any  other  construction  on  the  law, 
would  be  to  infer,  that  the  Legislature  intended  that 
a  ground  of  claim,  which  is  recognised  as  one  of  high 
moral,  and  legal  obligation,  should  without  any  fault 
attributable  to  the  owoier  of  it,  be  jeopardised,  or  lost ; 
for  if  suit  be  strictly  required,  removal  even  to  un- 
known regions,  would  no  more  furnish  an  excuse, 
than  into  another  State  of  the  Union.  By  analogy 
to  the  decisions  of  those  States,  where  suit  is  necessa- 
ry to  charge  an  indorser  of  this  class  of  instruments, 
by  ruk  of  decision^  as  it  is  here,  by  express^enactinenti 
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I  would  conclude,  that  the  case  of  removal,  so  as  to 
render  insolvency  impracticable  to  be  established  by 
suit,  in  the  State,  as  forming  an  exception.  So  I 
would  consider,  that  the  ex  parte^  and  extraordinary 
process  of  attachment,  would  not  be  necessary  in  such 
case.  The  act,  interpreted  as  above,  with  reference 
to  our  own  jurisdiction  only,  is  in  its  terms  exclusive  of 
this  process,  for  it  requires  a  suit  in  the  county  where 
the  obligor  resides,  which  of  course  is  impossible,  in 
case  of  removal  from  the  State. 

The  views  above  taken,  embrace  every  point  iu  the  , 
assignment  of  errors. 

Let  the  judgment  be  affirmed. 


HARKINS,  et.  al.  v&nu$  COALTER,  €t.  al. 

"V 

A  deed  to  a/nne  cooert,  and  the  heirs  of  her  body,  implying  the  creation  c^atf 
estate  taU  in  personal  property,  vests  in  her  .such  absolute  estate,  as  will  be 
subject  to  the  disposal  of  the  husband,  and  liable  for  his  debts. 

Equity  will  give  effect  to  the  terms  of  a  deed,  conveying  property  to  a^biM  ««. 
veri  for  her  exclusive  use,  even  where  no  tnutu  is  nominated,  and  will  regard 
the  husband  a  trustee,  so  far  as  to  enforce  a  compliance  with  the  iotentions 
of  the  donor.    But  the  uUmtiom  to  create  a  trust  estate  for  the  wife  must  dis- 
tinctly appear. 

Where  a  deed  of  personal  property,  Conveying  the  same  to  the  wife,  stipulated 

that  the  property  was  giyen  for  the  jotiiC  use,  hekoefand  BopporHfthe  htubmid 

amd  infe,  am2  svii^txX  to  their  joint  possession ;  the  Court  held  the  dead  o^t  4o 

create  a  separate  and  distinct  estate  for  the  wife,  in  exclusionof  the  husbfl^'a 

marital  rights ;  but  subject  to  his  debts. 

This  was  a  bijl  in  Chancery,  filed  in  the  Circuit 
Court  of  Lauderdale,  by  Coalter  and  wife,  to  en&rce 
the  terms  of  a  deed. 

From  the  bill,  answer,  and  exhitnts,  it  appeared 
tbat  Coalter  having  intermarried  wil3i  Rachel,  the 


464 


CASES  4)ETERMINE1> 


HARKlffS,  Ct  al.  VS.    COALTER,  Ct  al. 


(laughter  of  one  James  Rhodes,  and  become  embar- 
rassed, the  said  Rhodes  executed  his  deed  of  certain 
personal  property  to  his  daughter  Rachel,  which,  as 
was  contended  in  the  bill,  was  intended  for  the  sole 
use,  benefit  and  behoof  of  the  wife  of  complainant, 
and  to  secure  her  a  livelihood  free  from,  and  uncon- 
trolled by  tlie  debts  and  contracts  of  her  husband ; 
that  afterwards,  certain  of  the  creditors  of  the  said 
Coalter,  having  obtained  judgment  against  him,  sued 
out  execution  thereon,  under  which  certain  slaves,  part 
of  the  property  conveyed  in  said  deed,  had  been  sold 
by  the  sheriff  to  Harkins,  one  of  the  defendants  to  the 
bill.  The  Chancellor  below,  on  a  final  hearing,  ren- 
dered a  decree  in  favor  of  the  complainants,  for  two 
of  the  slaves,  (one  having  died  pending  suit)  and  for 
their  hire. 

The  question  presented  for  the  decision  of  the 
Court,  on  error,  and  on  which  was  based  the  decree 
below,  was  the  construction  of  the  deed,  and  whether 
the  estate  thereby  conveyed,  vested  such  property  in 
the  wife  as  could  not  be  subjected  to  the  husband's 
debts.  The  deed,  as  appeared  from  the  record,  was  in 
the  following  words  : 

"  Know  all  men  by  these  Presents,  that  in  consi- 

*  deration  of  the  natural  love  and  affection  I  bear  to 

*  my  daughter  Rachel  Rhodes,  since  given  in  mar- 

*  riage  to,  and  now  the  wife  of  James  Coalter,  I  gfive 
'  to  said  Rachel,  otherwise  Coalter,  and  to  the  heirs  of 
'  her  body  by  the  said  James  Coalter  begotten,  if 

*  if  they  should  have  any ;  if  they  should  have  no 

*  children  during  the  lives  of  her  the  said  Rachel  and 
'  James,  then  to  have  and  to  hold  said  property,  to- 
'  wit,  one  negro  woman  named  Eady,  supposed  to 

^*  be  about  twenty  years  of  age,  also  a  negro  boy,  her 
'*  child,  named  Harris,  aged  about  seventeen  months ; 
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"  one  bed,  bedstead  and  furniture,  twelve  bed  spreads 
**  and  sheets,  also  five  head  of  cattle,  four  head  of 
•*  sheep,  one  bureau,  one  table  and  candle-stand,  one 
**  large  spinning  wheel,  and  one  flax  u'heel,  and  the 
*'  increase  thereof,  to  the  only  proper  use  and  behoof 
*'  of  the  said  Rachel  and  James,  during  their  lives, 
**  and  to  remain  in  their  joint  use  and  possession  for 
*'  the  use  and  support  of  the  said  Rachel  and  James, 
**  and  none  others,  and  for  the  use  and  support  of  such 
♦*  such  child  or  children  as  they  may  have  by  virtue 
*•*  of  and  during  their  marriage.  In  testimony  where- 
•*  of,  I  hare  hereunto  set  my  hand  and  seal,  this  16th 
^*  day  of  August,  1827." 

'^  JAMES  RHODES,  (Seal)" 
*\  Signed,  sealed,  in  the  presence  of  us." 

his 

*'  Nehemiah  X   Sharp," 

murk. 
Tiis 

''  Joshua  '^  Rhodes." 

mark. 

P.  Anderson,  for  Plaintiff  in  error. — The  inten- 
tion here,  seems  to  have  been  to  create  an  estate  tail. 
The  operative  words  for  that  purpose  are  used.  Es- 
tates tail  are  abolished  by  our  law  ;  and  this  convey- 
ance, by  our  statute,  as  w^ell  as  by  the  Common  Law, 
as  to  personal  ]*operty,  conveys  a  fee-simple  titl^,  or 
the  highest  estate  that  can  be  given.  The  title  to 
the  property  was,  therefore,  complete  in  the  husband. 
4  Cruise^  236,  marg. — Fonb.  Eq.  338 — Aikirts  Di- 
gest, 95. 

There  could  be  no  doubt  on  this  subject,  unless 
produced  by  the  subsequent  part  of  the  deed.  There 
is  a  subsequent  provision,  in  the  habendum  to  the 
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deed,  that  if  there  be  no  children,  then  there  is  to  be  a 
life  estate  to  husband  and  wife ;  and  then  to  add  to 
the  absurdity ;  this  estate  upon  condition  oi  no  children, 
is  attempted  to  be  limited  to  the  children.  The  es- 
tate attempted  to  be  created  in  the  habendum  of  the 
deed,  is  repugnant  to  that  in  the  premises,  and  is 
therefore  void.  4  Cruise  226,  marg.  1 — Searg.  4* 
Rawl.  374.  This  estate  for  life,  is  void  for  another 
reason :  it  was  on  condition  of  there  being  no  chil- 
dren, and  there  were  children.  On  this  void  estate 
for  life,  there  could  of  course  be  no  valid  limitation. 
The  words  of  the  premises  must  therefore  hav^e  their 
full  effect.  And  yet  there  can  be  no  ground  on 
which  to  set  up  a  use  in  behalf  of  the  wife,  but  as  a 
limitation  to  this  void  estate. 

Courts  will  not  easily  admit  a  constructioA,*  that 
destroys  the  estate  of  the  husband.  He  is  a  purcha- 
ser, who  assumes  high  responsibility  :  it  is  only  when 
it  clearly  appears,  that  w^hat  is  given  was  given  for 
the  separate  use  of  the  rcife,  and  that  otherwise  it 
would  not  have  been  given,  that  such  construction 
will  be  admitted.  5  Vesey  518 — 3  Vesey  166.  There 
are  no  words  in  this  deed,  construe  it  as  you  will, 
that  creates  a  separate  estate. 

The  husband  had  an  interest  in  this  property  :  by 
the  words  of  the  deed,  it  is  for  his  benefit,  as  well  as 
for  the  wife.  He  is  in  no  way  exc^ded.  We  are 
entitled  to  his  interest.  He  ought  to  have  been  made 
a  party.  1  Johns.  C.  R.  90,  This  omission  of  itself 
would  be  sufficient  to  reverse  the  case. 

In  regard  to  the  husbands  rights,  see  also  Chawi- 
cy's  Rights  of  married  women  267,  269. 

The  parol  testimony  offered,  ought  to  have  been  ex- 
cluded. It  went  to  explain  the  deed,  and  to  attempt 
to  throw  light  on  certain  dark  parts  of  it.     This  was 
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inadmissible.     1  Johns,  C.  R.  231, -240 — 6  Vesey  39& 
— Fonb.  Eq.  312 — 2  Vesey,  sr.  194 — 2  Des^  115. 

This  deed,  however,  I  contend  was  whollj  inopera- 
tive. The  property  did  not  come  to  Coalter  by  the 
deed.  The  marriage  took  place  in  August.  The 
<leed  was  executed  in  September,  and  the  negroes 
were  delivered  on  the  2Sth  of  the  ensuing  February. 
No  dehvery  accompanied  the  deed,  it  was  therefore 
void.  A  promise  to  convey  is  not  a  conveyance. 
The  slaves  passed  by  the  delivery,  and  not  by  the 
deed.     2  Kent  Com.  354 — 18  iokn.  145—2  ZoJms,  52. 

Ormond,  contra. — ^The  delivery  of  the  slaves, 
though  subsequent  to  the  date  of  the  deed,  was,  I 
contend,  sufficient.  If  the  creditors  of  Rhodes  had 
interposed  between  the  date  of  the  deed,  and  the  de- 
livery of  the  property,  it  might  have  been  a  different 
case.  But  in  a  ca.se  like  this,  the  Court  will  infer 
that  the  delivery  was  in  pursuance  of  the  deed.  If  the 
locus  pamitentioe  did  exist,  (as  the  counsel  insists,)  it 
was  not  exercised. 

The  bill  says,  that  a  man  in  whom  confidence  was 
placed,  was  called  on  to  write  the  deed.'  Confidence 
was  never  more  misplaced.  The  deed  is  badly  drawn. 
The  intention,  however,  is-the  grand  criterion  in  the 
construction  of  deeds.  And  where  there  is  a  general 
and  a  particular  intent,  Courts  will  sacrifice  the  lat- 
ter, to  effectuate  the  former.  Language  is  the  instru- 
ment of  thought,  imperfect  with  all  persons,  but  most 
imperfect  with  the  ignorant:  and  where  Courts  sit 
upon  the  construction  of  a  contract,  the  object  of  in- 
quiry is,  not  what  was  the  particular  language,  if  it 
be  doubtful,  but  what  did  the  parties  intend  to  do  by 
the  contract.  Noiv  Coalter  was  insolvent^  as  the  bitt 
shows :  these  debts  were  pressing  him  at  the  time  of  the 
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makhig  of  this  deed.  Was  this  property  intended  by 
the  father  of  the  wife  to  go  to  these  creditors  of  the 
husband  ?  The  answer  must  be  in  the  negative;  and 
this  circumstance  goes  far  to  show,  that  this  property 
was  intended  for  the  daughter.  There  was  nothing 
immoral  in  the  intention,  nor  in  the  transaction.  The 
creditors  of  Coalter  were  not  injured.  The  gift  from 
Rhodes  did  not  make  their  situation  worse,  and  he 
was  under  no  obligation  to  make  it  better. 

Why  was  the  deed  made  at  all  ?  This  question  is 
sufficient  to  settle  the  general  intent  of  the  grantor ; 
it  cannot  be  answered,  but  on  the  supposition  of  an 
intent  to  secure  the  property  from  the  husband  in  his 
embarrassed  circumstances.  4  Cruisers  Dig.  205. 

Particular  words  and  phrases  repugnant  to  the 
general  intent,  will  be  rejected. — 3  Atkins  136 — 2 
Cowp.  600. 

The  question  then  arises,  aan.a  ratan  make  a  pro- 
vision for  his  daughter,  where  the  husband  is  insolvent? 
Must  she  grovel  in  the  dirt,  despite  the  wish  and 
ability  of  the  parent.  Our  laws  are  not  thus  inhu<- 
man,  4  Dess.  447.  See  Chauncy's  Rights  of  mar- 
ried fvomen  page  262,  where'  it  is  laid  down  that  a 
separate  property  may  be  granted  to  a  wife  for  her 
support,  and  that  of  her  children,  without  the  crea- 
tion of  trustees.  It  will  be  sufficient  if  the  property 
be  given  *^  to  her  sole  and  separate  use"  or  '*  for  the 
livelihood  of  the  wife."  The  language  of  this  deed, 
I  conceive,  goes  as  far  as  tha* ;  and  there  are  other 
circumstances  which  establish  the  intent  of  the  gfaa- 
tor. 

The  deed  is  so  inartificially  drawn,  that  it  will  not 
admit  of  that  species  of  legal  criticism  to  which  the 
counsel  wish  to  subject  it.  They  speak  of  the^jr^w- 
isesy  the  habendum  and  the  tenendum.     Why,  these 
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t^ms  have  no  meaning  when  applied  to  such  a  deed 
as  this.  What  the  counsel  calls  the  premises  is  mere 
recital,  and  no  grant  at  all. 

It  is  said,  that  the  words  '*  heirs  of  her  hod%f'*  con- 
vey an  estate  tail.  It  is  true,  they  had  in  general 
that  effect  at  Common  Law ;  but  there  is  no  such 
estate  here ;  and  it  is  clear  that  the  words  were  used 
by  an  ignorant  man,  who  had  no  knowledge  of  their 
import.  The  words  ought  therefore  (as  they  have 
frequently  been)  to  be  made  to  give  way  to  the  intent 

By  Mr.  Chief  Justice  Saffold: 

According  to  the  view  we  take  of  the  case,  the  fol- 
lowing enquiries  embrace  the  entire  merits,  and  are 
decisive  of  the  controversy. 

1.  What  is  the  true  and  proper  construction  of  the 
deed. 

2.  The  consequence  of  the  non-delivery  of  thepro- 
pferty  at  the  time  the  deed  was  delivered,  and  the  sub-, 
sequent  delivery,  under  the   circumstances  of  the 
case. 

3.  The  legal  effect  of  the  conveyance  in  exempt- 
ing the  property  from  liability  to  Coalter's  debts. 

The  deed  is  doubtless  ono  of  the  most  obscure  and 
incongruous  instruments,  that  could  have  passed  from 
the  hands  of  the  merest  tyro,  in  the  scrivener's  art. 
It  is  scarcely  possible  to  analize  it,  and  if  done,  the 
parts  are  incompatible.  But  if  the  intention  of  the 
grant,  can  be  satisfactorily  ascertained,  from  the  lan- 
guage employed,  however  vaguely,  or  inartificially 
expressed;  it  is  the  duty  of  the  Court  to  construe  and 
enforce  it  accordingly,  if  it  be  not  in  violation  of  any 
rule  of  law. 

It  is  unnecessary  to  investigate  minutely,  the  tech- 
nical rules  relative  to  the  office  of  the  premises^  the 
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habendum,  &c.  noticed  in  argument;  for  these  dis- 
tinctions do  not  appear  to  have  entered  into  the  ima- 
gination of  the  grantor.  Could  we  satisfactorily  ex- 
plore and  extract  the  vitcntion,  this  formality  might 
be  disresrarded.  The  lanc^najre  of  the  deed  is  as  fol- 
lows  : 

"  Know  all  men  by  the.se  presents,  that  in  conside- 
ration of  the  natural  love  and  aflTection  I  bear  to  my 
daughter  Rachel  Rhodes,  since  given  in  marriage  to, 
and  now  the  wife  of  James  Coalter,  I  give  to  the  said 
Rachel,  otherwise  Coaller,  and  to  the  heirs  of  her  body 
by  the  said  James  Coalter  begotten,  if  they  should 
have  any  ;  if  they  should  have  no  children  during  the 
lives  of  the  said  Rachel  and  James,  then  to  have  and 
to  hold  the  said  property ,  to-wit,  (here  the  negro  wo- 
man and  child,  &c.  are  mentioned  and  described)  to 
the  only  proper  nise  and  behoof  of  the  said  Rachel  and 
James  during  their  litres,  a?id  to  remain  in  their  Joint  use 
andpossessto?iifo7'  the  use  and  support  of  the  said  Ra- 
chel and  James,  and  none  others,  and  for  the  use  and 
suppo7't  of  such  child  and  children  as  they  may  have 
by  virtue  of,  and  during  their  marriage."  In  testi- 
monj,  &c. 

Were  I  to  attempt  to  extract  the  intention  of  the 
deed,  from  its  language,  by  adding  a  few  words  which 
appear  to  have  been  omitted,  expunging  repetition, 
and  by  a  slight  transposition,  I  would  read  it  thus : 
In  consideration  ofthe  natural  love,  &c.  to  my  daugh- 
ter Rachel  Rhodes,  I  give  to  her  and  to  the  heirs  of 
her  body,  if  any,  by  her  present  husband  J.  Coalter, 
a  certain  negro  woman  and  child,  &c.  to  have  and 
to  hold  said  property  to  the  only  proper  use  and  be- 
hoof of  the  said  Rachel  and  James,  and  any  such  is- 
sue, and  for  their  joint  use  and  support,  during 
the  lives  of  said  Rachel  and  James.     But  if  they 


JUNE  TEUM,  1835.  47I 


HAKKINS,  etui.    VS.    COALTEK,  Ct  al. 


should  have  no  such  child  or  children,  then  said  pro- 
perty to  remain  in  the  joint  use  and  possession  of 
the  said  Rachel  and  James,  for  the  support  of  them- 
selves, and  none  others. 

Regarding  this  as  a  fair  and  just  interpretation  of 
the  deed,  the  intention  must  have  been,  (in  the  event 
.  of  a  child  or  children,  by  the  marriage,  which  has 
happened)  to  create  an  estate  tail  for  the  permanent 
benefit  of  the  issue,  unless  it  be  otherwise  explained 
and  controlled  by  the  latter  provisions  of  the  deed. 
It  is  contended,  however,  that  such  is  the  case  ;  that 
the  Jiabe7idum  limits  and  qualifies  the pemisss,  so  as 
to  point  out  the  wife,  during  her  life  at  least,  as  the 
exclusive  object  of  her  father's  bounty ;  and  that  the 
attendant  circumstances,  such  as  the  known  insolven- 
cy of  the  husband  at  the  time,  and  the  execution  of  a 
deed,  instead  of  a  mere  delivery  of  the  property,  do 
(as  was  supposed  by  the  Chancellor  below,)  greatly 
strengthen  this  conclusion. 

But  this  argument  is  in  opposition  to  the  well  found- 
ed objection,  that  such  is  not  the  office  of  the  haben- 
diiniy  and  in  this  case,  can  not  be  its  effect ;  also,  that 
J.  Coalter,  the  husband,  from  the  language  of  the 
deed,  was  no  less  the  object  of  the  grantor's  bounty, 
than  his  wife ;  and  that  extrinsic  circumstances  can 
never  be  allowed  to  contradict  the  expressions  of  the 
deed.  In  construing  the  habendum^  or  latter  direc- 
tions of  the  deed,  we  should  surely  be  doing  violence 
to  the  expressions,  to  deny  to  the  husband  an  interest 
in  the  property,  equal  to  that  of  his  wife.  The  least 
equivocal  language  used,  is  that  which  directs  it  "  to 
the  only  proper  use  and  behoof  of  the  said  Rachel 
«^nd  James  during  their  lives,  and  to  remain  in  their 
joint  use  and  possession,  for  the  joint  use  and  sup- 
port of  said  Rachel  and  James,    and  none  others.'* 
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It  is  true  that  this  is  so  declared  on  the  con- 
tingency of  no  children,  but  if  it  be  resorted  to 
in  aid  of,  or  to  explain  the  preceding  direction,  it 
can  have  no  other  effect  than  to  evince  the  donor's 
intention  to  place  the  husband  and  wife  on  a  perfect 
equality.  This  I  take  to  be  the  only  legal  and  rea- 
sonable construction. 

2.  Respecting  the  time  and  manner  of  delivering 
the  property,  but  little  need  be  said.  •  Admitting,  as 
I  am  prepared  to  do,  that  to  constitute  a  valid  dona- 

^  tion  inter  vivoSf  an  actual  delivery  of  the  property,  or 

some  tantamount  act,  even   where  a  deed  has  been 
executed,  is  necessary  to  bind  the  donor,  and  afford 
* 2 Kem'sc. validity  to  the  gift:'  yet,  under  the  circumstances  of 
R.  53^18  id*'  this  case,  the  objection  of  non-delivery  does  not  appear 
^^'  sustainable.     The  fact,  that  the  donor  did  not  claim, 

or  exercise  the  locus  pasnitenticB  ;  on  the  contrary,  that 
the  property  was  delivered  on  the  expiration  of  the 
hire  of  the  one  slave  only,  that  could  have  been  of  atiy 
use ;  and  this,  without  any  objection  to  the  term^  of 
the  deed,  by  the  donees — these  are  circumstances  im- 
plying a  consumation  of  the  gift,  according  to  the 
terms  of  the  deed.  It  may  also  be  remarked,  that 
as  the  rights  of  the  donors,  creditors  are  not  involv- 
ed, and  there  is  no  objection  to  the  conveyance  for 
the  want  of  registration,  the  necessity  for  a  delivery 
of  the  property  simultaneously  with  the  deed,  was  not 
the  same  that  it  would  otherwise  have  been.  I 
therefore  eonclude^  that  this  objection  alone  could  not 
prevail  against  any  limitation  or  restriction  of  the  ti- 
tle or  interest  in  the-  property,  which  may  have  been 
sufficiently  prescribed  by  the  terms  of  the  deed. 

3.  The  remaining  branch  of  the  case,  relating  to 
the  legal  effect  of  the  conveyance  as  drawn,  involves 
a. highly  interesting  enquiry,  and  has  been  argued  on 
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both  sides,  with  zeal  and  abiUty  commensurate  to  its 
importance.  It  is.  however,  necessarily  conceded  by 
the  counsel,  that  so  far  as  the  deed  discloses  an  inten- 
tion to  create,  in  the  wdfe,  and  the  heirs  of  her  body, 
an  estate  in  fee  tail,  tlie  intention  was  in  yiolation  of 
the  rules  of  law,  and  can  not  be  sustained ;  that,  even 
by  the  Common  Law,  such  restrictions,  or  limitations 
were  void  in  reference  to  personal  property,  such  as 
this;  and  that  by  a  statute,  passed  as  early  as  1812,*  it  *^*^*^'^'^' 
was  declared,  that  every  estate  in  lands  or  slaves,  which 
had  been  or  might  be  created  an  estate  in  fee  tail, 
should  be  an  estate  in  fee  simple,  and  be  discharged 
of  the  conditions  annexed  by  the  Common  Law,  res- 
training* alienation  before  the  donee  should  have  issue; 
so  that  the  df^iee  or  person  in  whom  the  conditional 
fee  vested,  should  have  the  same  power  over  the  es- 
tates, as  if  they  were  pure  and  absolute  fees — with  a 
proviso  relating  to  lands  only.  Therefore,  without 
farther  enquiry  on  this  point,  the  proposition  may  be 
adopted,  that  so  far  as  the  deed  expresses  an  intention 
to  create  an  estate  tail  in  Rachel  Coalter,  and  the  heirs 
of  her  body,  the  legal  effect  was  to  vest  in  her  an  un- 
qualified and  absolute  estate;  and,  she- being  3>feme 
covert,  the  law%  of  course,  immediately  vested  the  same 
in  her  husband,  subject  to  his  disposal,  and  to  all  lia- 
bility for  his  debts.  The  fact  that  the  deed  was  ex- 
ecuted in  Tennessee,  connected  with  the  principle 
of  law  respecting  the  lex  loci  contractu,  is  not  under- 
stood to  be  relied  on  in  support  of  the  entailment;  for 
without  enquiring  into  the  law  of  that  State,  the 
circumstance  of  the  donation  not  having  been  consu- 
mated  there,  or  otherwise  than  by  the  subsequent 
delivery  of  the  property,  which  took  place  in  this 
State,  is  sufficient  to  subject  it  to  our  law.  Whether 
the  mere  introduction  of  it  into  Xhit  State  afteraper- 

60 


474 


CAgTES  DETERMINED 


HARKINS,  Ct.  al.   VS.    COALTEK,  et.  ol. 


feet  gift  would  produce  the  same  effect,  I  need  not 
BOW  decide. 

Then>  unless  the  attendant  circumstances,  or  the 
latter  clauses  of  the  deed,  be  sufficient  to  vary  and 
control  the  preceding,  and  to  constitute  a  synzrate 
property  in  the.  wife  ahne^  or  in  the  wife  and  child; 
there  is  nothing  to  exclude  the  husband's  marital 
rights,  and  the  slaves  must  stand  subject  to  bis  dis- 
posal,  and  of  course  subject  to  his  debts. 

That  any  owner  of  property  is  competent,  so  to 
convey  it,  as  to  create  a  separate  estate  in  ^feme  och 
verty  for  her  exclusive  use,  is  a  well  settled  princi- 
ple. And  "  when  that  intention  is  once  ascertained 
to  be,  that  the  use  is  for  the  wife  alone,'  and  not  for 
her  husband^  equity  will  give  effect  to  iV  without  any 
regard  to  the  legal  maxim,  that  the  husband  is  the 
head  of  the  wife,  andy  therefore,  all  that  she  has  be- 
Akhte  of  mar-^^^S^  to  him."*  It  is  also  at  the  present  day  unim- 
^  bk^sT "i  P^^^^*'  whether,  in  a  devise  of  real  or  personal  prop- 
erty, to  the  separate  use  of  a  married  woman,  the  lim- 
itation be  to  herself  only,  or  to  trustees  for  her;  **  as 
it  is  now  settled,  that  if  the  limitation  be  to  her  on- 
ly, for  her  own  separate  use,  without  the  nomination 
of  a  trustee,  although  the  Common  Law  vests  her 
personal  property  in  the  husband,  and  the  rents  of 
,  her  real  property,  in  him,  during  her  life,  still  equity 
will  consider  him  as  a  trustee  for  his  wife,  and  en- 
*id.257.  force  a  compliance  with  the  intention  of  the  donor.'\ 
The  trust  estate  must  be  very  distinctly  expressed, 
before  the  Court  will  establish  it  against  the  rights  of 
the  husband.  "It  seems,  however,  to  be  immaterial  in 
what  form  of  phrase  a  trust  of  that  nature  is  describ- 
ed ;  technical  language  is  not  necessary,  as  all  that  is 
required  is,  that  the  intention  of  the  gift  should  ap- 
pear manifestly  to  be  for   the  wife's  separate  enjoy- 
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menty  But  it  is  farther  declared,  that  "Such  a  claim 
on  the  part  of  a  married  woman,  being  against  com- 
mon right,  the  instrument  under  which  it  is  made, 
must  clearly  speak  the  donor's  intention  to  bar  the 
husband,  else  it  can  not  be  allowed."  Ako,  "  that 
the  strongest  evidence  of  intended  generosity,  and  of 
bounty  towards  the  wife,  will  not  be  sufficient  to  give 
her  a  separate  estate,  unless,  in  addition,  language  be 
used  by  the  donor  clearly  expressing  the  exclusion 
of  the  husband;  or  else  directions  be  given  with  res- 
pect to  the  enjoyment  of  the  gift,  wholly  incompatible 
with  any  dominion  of  the  husband."*  I  consider  g^^^^****^ 
this  brief  exposition  of  the  principle,  quite  sufficient 
to  shew,  that  neither  the  fact  of  the  husband's  insol- 
vency at  the  time;  of  the  gift  having  proceeded  from 
the  wife's  father;  nor  the  resort  to  a  written  convey- 
ance, or  all  of  them  together,  nor  any  other  attendant 
circumstances,  can  have  the  .effect  to  constitute 
an  estate  which  is  palpably  irreconcileable  with  the 
express  directions  of  the  deed. 

In  this  case  it  has  been  shewn,  that  the  premises, 
or  early  clause  of  the  deed,  imported  an  estate  tail, 
which  in  law,  or  equity  can  have  no  other  effect  than 
to  create  an  absolute  estate  in  the  husband ;  also  that 
the  latter  provisions  constitute  the  husband  no  less  an 
object  of  the  donor's  bounty  or  generosity,  than  the 
wife.  The  property  is  declared  to  be  for  their  jmit 
use  and  belioof,  and  suppm't,  and  subject  to  their  joint 
possessim.  Was  any  case  cited  in  argument,  where, 
by  construction,  so  much  violence  was  done  to  the 
langufl^e  of  the  deed,  as  to  mlaintain,  that  a  clause  ex- 
pressly creating  an  estate  for  the  joint  use  andwp- 
port  of  two,  was  intended  to  create  a  separate  proper- 
ty  for  the  sok  use  of  one  ? 

The  case  which  appeared  to  extend  the  principle 


476 


CASES  DETEWUNEU 


HARKLNS,  Ct  al.  VS.    COALTF.R,  et  al. 


•3  Atk  399  ferther  than  any  other,  was  that  of  Darby  vs.  Darly.* 
There  it  was  held  by  Lord  Hardwick,  that  if  an  es- 
tate be  given  to  a  husband  for  the  "  livelihood''  of  his 
wife,  this  ought  to  be  considered  a  trust  for  the  use  of 
the  wife ;  for  that  the  word  livelihood^  showed  an  in^ 
tention  in  the  giver  that  it  should  be  to  her  sole  and 

^Clancy, 263, separate  use.**     The  authority  of  that  case  has  since 

«jd."{W3, noted  been  denied.'  But  admitting  its  authority,  the  claim 
of  the  wife  was  there  better  founded  than  here ;  that 
gift  was  expressed  to  be  for  the  livelihood  of  the  wife, 
no  other  use  being  expressed ;  this  is  equally  expres- 
sed to  be  for  the  joint  use  and  support  (tantamount 
to  livelihood)  of  the  husband  and  rvife.  The  case  of 
Kirk  vs.  Paulin,^  where  a  bequest  to  a  married  wo- 

J7 Vin. Ab. 95. ^2i^^>  of  property  ''to  be  at  her  disposal,"  was  held 
to  give  her  a  separate  estate,  can  not  bo  viewed  as  a 
parallel  with  this.  The  separate  control,  use  and 
benefit  of  the  wife,  was  there  clearly  indicated ;  here 
it  was  expressly  negatived.  The  same  may  be  said  of 
the  case  of  Woodman  vs.  Horsley,  and  Lee  vs.  Frie- 

•3Br.  c.  c,383  oux,''  where  it  was  held,  in  one  case,  that  the  words, 
0    and    1.        it  ^^^  wife's  receipt   shall  be  a  suflScient  discharge, 

notwithstanding  her  coverture  ;■ '  and  in  the  other,  the 
same  without  the  addition  of  the  words  "  notwith- 
standing her  coverture,"  were  held  to  be  equivalent 

'Clancy,  266, ^  Saying,  *'  to  her  sole  and  separate  use.'" 

*^-  ^-  But  other  cases,  differing  very  slightly  from  the  fore- 

going, shew,  that  very  nice  distinctions  are  to  be  ob- 
served in  determining  the  character  and  effect  of  such 

133^^  (J  3g3  gifts.  In  Johnes  vs.  Lockart,  cited  in  Le6  vs.  Prieaux^^ 
it  seems  to  have  been  held,  that  a  legacy  to  h^femt 
covert y  "  to  her  own  use  and  benefit,"  was  not  to  her 
separate  use.  Also  it  has  been  held,  where  the  direc- 
tion in  a  will  was,  that  a  sum  of  money  should  be 
paid  to  an  unmarried  woman,  on  her  arriving  at  the 
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age  of  21  years,  or  her  day  of  marriage,  *'  to  and  for 
her  use,"  during  her  life,  without  the  words,  "  sole 
and  separate,". that  there,  her  husband  was  entitled  to 
it.  Jacob  and  Wife  vs.  AmyatV  Also  in  the  case  •iW«J- 376  m  . 
cited  of  Kirk  vs.  Paulin,  where  it  was  held,  that  the  '  ^^*' 
direction  that  the  property  should  be  at  the  wife's  dis- 
posal^ gave  her  a  separate  property ;  it  was  at  the 
same  time  ruled,  that  a  bequest,  '*  for  her  use  and  ben-^ 
efit,  did  not  create  in  her  a  separate  estate.  A  con- 
struction similar  to  the  latter  has  been  put  on  the 
words  *'  for  her  own  use  and  benefit,"  where  the  tes- 
tator  has  used  with  respect  to  other  parts  of  the  prop- 
erty given  at  the  same  time,  the  technical  language,  fit 
to  confer  a  separate  estate.  ( WiUis  vs.  Saf/ers.f  No ^4  Mad. 409— 
doubt,  however,  in  the  case  last  referred  to,  the  sep-  ^^*"^y*  ^^ 
arate  interest  would, have  been  sustained,  but  for  the 
circumstance  of  the  donor  having,  in  the  same  instru- 
ment, bequeathed  a  different  interest  to  the  same  per- 
son "  for  her  sole  and  separate  use,"  and  thereby  dis- 
covered his  knowledge  of  the  technical  form  of  ex- 
cluding the  right  of  the  husband — indeed  the  Vice 
Chancellor,  so  expressed  himself 

In  the  case  of  Robei'ts  vs.  Spicer,""  the  testator  had 
bequeathed  money  and  rent  to  trustees,  and  directed 
them  to  stand  possessed  thereof,  for  the  benefit  of  a 
married  woman,  and  her  children ;  and  that  the  same 
should  not  be  subject  to  the  debts,  engagements,  or  be 
in  any  manner  under  the  control  of  her  husband ; 
and  also  bequeathed  to  the  same  woman  £200,  "  to 
and  for  her  own  use  and  benefit;"  it  was  decided,  that 
these  latter  words  did  not  convey  a  separate  estate.^  jciancy  868. 
I  understand  the  principle  of  this  latter  decision  to 
be^  that  the  language  employed  in  bequeathing  the 
£200,  did  not  clearly  indicate  an  intention  to  create 
a  separate  property  in  the  wife,  excluding  the  man- 
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tal  rights  of  the  husband,  as  was  done  by  the  same 
will  in  relation  to  the  other  money  and  rent  therein 
bequeathed  ;  that  the  words  "  to  and  for  her  own  use 
and  benefit,"  were  not  necessarily  of  a  different  im- 
port from  the  words,  to  her  own  pi'oper  use  and  be- 
hoof,  which  is  a  common  form  of  expression  in  con- 
veyances where  no  limitation  or  restriction  of  the  use, 
but  an  absolute  estate  is  intended.  Another  case 
which  appears  to  have  carried  the  rights  of  the  wife 
to  their  utmost  boundary,  is  that  of  Dixon  vs.   Ol- 

.^  7m>25.»  There  the  testator  had  bequeathed  to  Lady 
Walthamj  two  bonds  of  her  husband,  Lord  Waltkam, 
and  also  a  mortgage  of  Lady  Waltham's  estate,  and 
all  interest  due  thereon ;  and  had  directed,  that  the 
'  bonds  and  mortgage,  **be  delivered  up  to  my  said 
niece.  Lady  Waltham,  whenever  she  shall  demand 
or  require  the  same."  The  question  was,  after  Lord 
Waltham's  death,  whether  the  bonds  and  mortgs^e 
w-ere  to  be  considered  as  given  to  Lady  Waltham 
for  her  separate  use,  and  as  outstanding  debts  against 
the  assets  of  her  deceased  husband.  It  was  objected 
in  behalf  of  his  creditors  that  no  such  intention  had 
been  sufficiently  expressed ;  that  the  control  of  the 
husband  over  the  subject  had  not  been  excluded. 
But  Lord  Loughborough  ruled,  that  as  these  securi- 
ties were  to  be  given  to  the  wife  07%  her  demand,  her 
husband  could  not  have  obtained  them  from  the  ex- 
ecutors,  without  a  demand  made  by  her,  which  gave 
her  a  dominion  over  them ;  and  they  must  therefore 
be  considered  as  given  to  her  separate  u^e^ 

^^'  In  this  latter  case,  I  think  another  reason  might 

also  have  been  urged  in  support  of  the  decision.  The 
intention  was  manifest  to  make  the  same  disposition 
of  the  bonds  and  the  mortgage ;  an  ordinary  gift  of 
the  bonds  to  the  wife,  or  any  bequest  which  would 
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have  subjected  them  to  the  ni.arital  rights  of  the  hus- 
band, must  have  operated  as  an  extinguishment  of 
them,  no  less  than  to  have  remitted  the  debts  in  any 
other  way.  Had  this  been  the  testator's  intention, 
his  course  would  have  been  plain  and  obvious.  But 
the  circumstance  of  his  haying  bequeathed  them  to 
the  fvifey  who  was  his  ni^ce,  and  of  his  having  direc- 
ted his  executors  to  deliver  them  to  he?',  whenever 
she  should  demand  or  require  them,  clearly  evinced 
an  intention  not  to  extinguish  the  debts,  but .  to  re- 
tain them  for  the  benefit  of  the  wife,  free  from  the 
control  or  dominion  of  the  husband. 

In  cases  where  estates  have  been  created  for  the 
Joint  benefit,  joint  livelihood,  or  "joint  use  and  sup- 
port," of  husband  and  wife,  or  husband,  wife  and  chil- 
dren, no  authority  has  been  cited,  and  it  is  presumed 
none  can  be  found,  for  b,  partition  of  the  property  to 
the  prejudicfe  of  the  husband's  creditors,  or  of  subse- 
quent bonajide  purchasers  under  him.  Clancy,  (269)  af- 
ter a  very  learned  investigation  of  the  whole  subject, 
and  a  review  of  the  cases  I  have  referred  to,  and  se- 
veral others,  says,  "  All  these  cases  clearly  prove,  that 
there  must  be  a  manifest  intention  evinced  by  the  lan- 
guage of  the  donor,  that  the  wife  shall  have  the  ex- 
clusive propMy  in  the  gift,  without  which,  Courts  of 
equity  will  not  suffer  the  legal  rights  of  the  husband 
to  be  superseded."  And  that  if  other  circumstances 
exist,  strongly  warranting  the  inference  that  the  testa- 
tor intended  the  bequest  for  the  sole  benefit  of  the  ». 
wife,  such  as  her  separation  from  her  husband,  and 
very  limited  means  of  support,  and  these  known  to 
the  testator ;  yet  if  such  intention  be  not  expressed 
in  the  bequest,  even  Chancery  must  disregard  them, 
and  leave  the  estate  to  the  operation  of  the  law. — 
(Vide  also  Palmer  vs.  Trevor, Y 
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This  I  coiisider  a  sufficient  illustration  of  the  doc- 
trine, to  shew  clearly,  that  this  gift  can  not  inure  to 
the  seperate  use  of  the  wife  and  child,  or  either  ;  that 
the  marital  rights  of  the  husband  have  not  been  ex- 
cluded. 

This  being  the  opinion  of  the  Court,  an  examina- 
tion of  any  other  points,  made  in  argument,  is  render- 
ed unnecessary. 

Let  the  decree  of  the  Circuit  Court  be  reversed, 
and  the  bill  be  dismissed  ;  and  charge  the  complain- 
ants with  the  costs  of  this  Court,  and  of  the  Court 
below. 


rfi  m- 


AVENT  versus  READ.  ' 

^he  general  rule,  that  a  defendant  in  ejectment  mfty  be  pcA^tnitted  to  set  ttp  air 
outstanding  title  in  another,  and  that  the  landlord  may  defend  the  action  by 
being  made  a  co>defendant-Hioes  not  apply  in  an  action  by  a  purchaser  ai  m 
sheriff's  sale,  to  recover  possession. 

In  an  action  of  trespass,  to  try  title,  broijghtby  the  purchaser  of  land  at  a  she- 
riff's sale,  against  the  defendant  in  execution,  to  recover  possession,  the  Fat- 
ter can  not  shew  title  in  another. 

In  the  action  of  trespass  to  try  title,  damages  for  the  detention  of  the  preiaises, 
as  well  as  possession,  are  recoverable. 

Read  having  purchased  a  tract  of  land,  at  a  she- 
riif' s  sale,  as  the  property  of  Avent,  brought  his  ac- 
tion of  trespass,  to  try  title,  against  the  latter,  in  flie 
Circuit  Court  of  Madison,  to  recover  possession.  On 
the  trial,  in  the  Court  below,  one  Gaston,  who  claim- 
ed the  land,  offered  to  defend  the  action,  which  the 
presiding  Judge  would  not  permit.  Avent  then  of- 
fered to  shew  a  title  in  Gaston  to  the  land.  The 
Court  rejected  this  defence,  and  charged  the  jury  that 
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damages  far  the  detention  of  the  land  were  recovera^ 
ble,  in  this  form  of  action.  There  was  a  judgment 
for  the  plaintiff  below,  and  the  defendant  took  his 
writ  of  error  to  this  Court. 

Parsons,  for  Plaintiff  in  error. — The  Court  erred 
in  refusing  to  permit  the  landlord  to  defend.  The 
landlord  was  permitted  to  defend  by  the  practice  of 
the  Courts  in  England,  before  the  statutOj  confirming 
the  practice.  It  was,  I  contend,  a  Common  Law 
right,  and  is  therefore  law  in  this  country,  without  a 
statute.  The  Court  also  erred,  in  not  permitting  the 
tenant  to  defend  on  the  landlord's  title.  The  appli* 
cation,  to  permit  the  landlord  to  defend,  was  at  the 
trial  term  ;  but  this  was  in  sufficient  time.  It  may 
be  said  in  this  case,  that  the  tenant's  interest,  wheth^ 
er  more  or  less,  was  sold,  and  therefore  he  can  not 
make  defence.  Be  it  so :  say  that  he  has  no  interest 
of  his  own  ;  the  plaintiff  ought  not,  for  that  reason, 
to  recover.  The  plaintiff  must  recover  on  the  strength 
of  his  own  title.  In  this  case,  indeed,  the  tenant 
was  tenant  by  will,  or  by  sufferance,  and  had  not, 
therefore,  such  an  interest  as  could  be  sold. — See  11 
Johns.  437. 

Hopkins,  contra,  cited  in  argument,  the  following 
authorities. — 3  LitteU,  16  ;  10  Johns.  396  ;  2  Mur. 
367 ;  8  Johns.  361 ;  13  Johns.  97 ;  1  Johns:  Cases, 
165;  1  Marsh.  218;  I  Nott  6f  McCordy  U;  3  Cainesi' 
188;  1  Johns.  Cas.  156;  10  Johns.  R.  232;  Roberts 
on  Conveyances,  488,  489  ;  Ala.  'Rep*  331. 

By  Mr.  Justice  Hitchcock  : 

This  was  an  action  x)f  trespass  to  try  titles,  and  tb 
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recover  damages,  brought  under  the  statute,  in  hen 
of  the  action  of  ejectment. 

There  are  several  assignments,  only  two  of  which 
were  argued  by  the  counsel  for  the  plaintifF  in  error. 
The  others,  though  not  abandoned,  were  not  particu- 
larly noticed,  and  as  the  Court,  on  inspection  of  the 
record,  does  not  discover  any  error  in  them,  they  mU 
not  be  noticed  in  this  opinion. 

The  errors  that  have  been  argued,  arise  upon  the 
-following  state  of  facts. 

Read  purchased  at  sheriff's  sale,  a  quarter  section 
•of  land,  under  a  judgment  against  Avent,  and  brought 
this  action,  to  recover  possession.  One  Gaston,  ap- 
•plied  to  the  Court,  to  be  permitted  to  defend  the  snit, 
as  the  landlord  of  Avent,^  alleging,  that  he  had  pui?- 
-chased  the  land  of  Avent,  before  the  judgment  was 
rendered,  under  which  the  land  was  sold.  The 
Court  refalsed  to  permit  him  to  defend,  and  also  re- 
iused  to  permit  Avent  to  set  up  an  adverse  title  in 
Gaston.  The  Court  also  instructed  the  jury,  that  in 
this  action,  the  plaintifF  might  recover  damages  for  the 
detention  of  the  premises,  down  to  the  day  of  the  tri- 
al of  the  cause. 

1.  Upon  the  first  part  of  this  case,  it  is  to  be  re- 
marked, that  as  a  general  rule,  a  defendant  in  eject- 
«i5ent  may  set  tip,  against  the  plaintifF,  an  outstanding 
title  in  another;  and  the  landlord  may  be  permitt^ 
to  defend,  by  being  made  a  co-defendant.  But  this 
rule  has  exceptions,  and  this  is  one  of  them.  It  has 
acaioe*'  Rep.  boou  held,'  that  in  ejectment,  by  a  purchaser,  under  a 
283,  ^  "*■  sheriff's  sale,  against  the  debtor,  who  refuses  to  give 
up  possession,  the  defendant  cannot  shew  title  in  an- 
other; for  the  plaintifF  comes  into  exactly  such  estate  as 
the  debtor  had;  and  if  it  was  a  tenancy,  the  plaintifF  will 
be  tenant  also,  and  will  be  estopped  in  a  suit  by  the 
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landlord  from  disputing  his  right,  in  the  same  man* 
ner  as  the  original  tenant,  who  becomes  quasi  tenant 
at  will  to  the  purchaser.  The  same  principle  was 
recognised  also  in  1  Johns.  Cases,  152—1  Johns*  Rep. 
44 — ^in  12  Johns.  Rep.  I825  and  in.  the  case  of  Scott 
vs.  Hancock,  in  this  Court.  There  was  no  error  there- 
fore, in  this  part  of  the  casev  . 

As  to  the  2d  point  in  relation  to  the  damages. 
The  act  abolishing  fictitiaus  proceedings  in  tliis  ac- 
tion, declares,  that  the  plaintiff  shall  endorse  on  his 
writ  that  the  action  is  brought  as  well  to  try  titles,  as 
to  recover  damages,  and  that  if  he  recover,  he  shall  • 
be  entitled  to  an  execution  for  possession,  as  well  as 
costs  and  damages.  This  act  received  a  construction  *^^  ^  ^^' 
in.  the  case  of  White  \s.  St.  Guirons,^  which  sustains 
the  decision  of  the  Court  in  this  case.  It  was  there 
decided,  that  the  "  recovery  of  damages,  to  the  ex- 
tent of  the  mesne  profits,  is  an  appropriate  object  of 
the  action  of  trespass/'  The  Legislatiire,  ia  giving 
this  action,  intended  not  only  to  abolish  the  legal  fic- 
tions in  the  action  of  ejectment,  fa^it  also,  to  enable  the 
plaintiff  in  the  same  suit  to  recover  full  satis&ctioa 
for  the  detention  of  the  premises,  and  thereby  ac- 
complish in  one  action,  what  before,  could  only  be 
done  by  two ;  to  do  this,  damages  must  be  allowed 
from  the  commencement  of  the  trespass,  down  to  the 
time  of  trial. 

The  judgment  must  therefore  be  affirmed. 
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BULLOCK  versus  THE  GOVERNOR,  for  the  oso,  Ac. 

Where  a  commissioner,  appointed  by  the  Governor,  to  rent  the  University  lands, 
'  bad  collected  rents  which  he  had  never  reported,  it  was  held,  that  a  biU  for 
discovery,  and  account,  was  properly  cognizable  in  equity,  and  that  the  suit 
was  well  brought  in  the  name  of  the  Governor — also,  that  there  beiD|^  anevi* 
dent  default  in  the  non-payment  of  the  money  collected  as  rents,  the  Chan- 
cellor properly  decreed  interest  on  the  account.  ■ 

This  was  a  bill  filed  in  the  name  of  the  GoverDOc 
against  the  plaintiff  in  error,  in  the  Circuit  Ckmrt  of 
Franklin.  The  object  of  the  bill,  was  the  discovery 
of  the  amount  of  rents,  alleged  to  have  been  received 
by  the  plaintiff  in  error,  as  agent  of  the  University  of 
Alabama.  The  answer  admitted  the  agency,  and  the 
receipt  of  rents,  but  demurred  to  the  bill,  and  made 
other  objections  as  to  the  right  of  the  plaintiff  below 
to  recover.  The  matter  was  referred  to  the  Master, 
and  on  his  report,  a  final  decree  was  rendered  against 
the  defendant  below.  It  was  assigned,  on  error  to 
this  Court, 

First — that  the  demurrer  to  the  bill  should  have 
been  sustained. 

Second — that  the  suit  could  not  be  maintained  in 
the  name  of  the  Governor. 

Third — that  interest  was  improperly  aUowed  by 
the  master  on  the  balance,  of  the  account 

Peck,  for  Plaintiff  in  error,  cited  Atk,  Dig.  423, 
431,  434  ;  2  Johns.  Ch.  R.  238  ;  Cooper's  Equity  PI 
185;  iohns.  Case^ 436,  note  a;  3  Vesey^Jr.  7,  347; 
8  Vesey.i  ;  7  Vesey  237  ;  Cooper's  Eg.  PI  61, 124. 
126,  134,  135. 

« 

Ormond,  contra. — T.  Dig.  543  ;  Aik^  Dig.  262 ; 
10  Johns.  Rep.  597  ;  7  Johns.  Ch.  R.  149, 
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By  Mr.  Justice  Thornton  ; 

This  cause  is  brought  up  to  reverse  a  decree  of  the 
Chancellor,  rendered  upon  bill,  answer,  exhibits,  and 
a  report  of  the  Clerk  and  Master.  The  bill  was  filed 
by  the  Governor,  for  the  use  of  the  State,  and  after- 
wards amended  by  leave  of  the  Chancellor,  by  insert- 
ing in  lieu  of  "  use  of  the  State,"  *<  use  of  the  Trus- 
tees of  the  University •  of  Alabama."  The  bill  char- 
ges, that  the  defendant  below,  was  appointed  by  the 
Governor  commissioner  for  the  purpose  of  letting  to 
rent,  certain  lands,  which  had  been  granted  by  the 
Grovernment  of  the  United  States,  to  this  State,  for 
the  support  of  a  seminary  of  learning;  that  the 
said  defendant,  by  virtue  of  said  appointment,  did  let 
to  rent  a  large  quantity  of  said  lands,  to  persons  un- 
known to  the  complainant ;  that  he  assumed  and  took 
upon  himself  the  sole  and  exclusive  agency  in  collecting 
and  receiving  the  money  due  for  the  rent  thereof; 
that  by  virtue  of  such  agency,  he  has  collected  large 
sums  of  money,  of  which  he  has  failed  to  make  any 
report,  or  return,  whereby  the  amount  can  be  ascer- 
tained :  that  in  violation  of  good  faith,  and  contri- 
ving to  defraud  the  complainant,  he  has  failed  and 
refused  to  disclose  his  actings  in  this  behalf,  and  to 
account  for  his  receipts.  The  bill  prays  for  a  discov- 
ery ;  that  an  account  may  be  taken ;  and  that  he 
be  decreed  to  pay  whatever  balance  may  be  found 
against  him.  The  answer  admits  the  appointment 
of  the  defendant,  by  commission  from  the  Governor, 
which  he  says  was  received  by  him  in  January  1820. 
The  answer,  by  way  of  plea  in  bar  to  the  recovery 
sought,  alleges,  that  the  title  to  the  lands  in  the  com- 
mission designated,  was  not  vested  in  the  State  of 
Alabama,  but  remained  in  the  Government  of  the 
United  States,  until  the  year  1824;  and  that  the  re^ 
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ceipts,  for  which  he  is  sought  to  be  rendered  acceunta* 
blQ,  were  all  prior  to  that  tinae.  That,  subseqiient 
to  this  investiture  of  title  in  the  State,  and  prior  to 
the  filing  of  this  bill,  by  act  of  the  Legislature  the  du- 
ty of  collecting  tjie  funds,  for  the  use  of  the  Univer- 
sity, was  devolved  upon  a  board  of  Trustees  created 
by  the  said  act,  and  ^ade  a  body  corporate.  Hence 
he  insists  that  if  liable  at  all,  for  the  money  received 
by  him,  it  is  to  the  General  Government;  and  fur- 
thermore, that,  if  liable  to  any  one  else,  such  liabilir 
ty  should  be  enforced,  not  by  the  Governor  for  th^ 
use  of  &c.,  but  by  the  said  corporation.  The  c»[iswer 
also  contains,  as  is  authorised  by  our  act  of  Assembly 
regulating  chancery  proceedings,  a  demurrer  to  ^ 
bill,  for  want  of  jurisdiction  of  the  matter  compiiaiBed 
of  He  then  proceeds  to  admit,  that  in  conjunction 
with  ten  other  persons  appointed  to  the  same  trust, 
he  did,  in  February  1820,  by  virtue  of  the  authority 
thus  derived,  rent  out  a  large  quantity  of  lands,  tak- 
ing bonds  from  the  lessees,  to  the  Governor.  He  sub- 
mits as  an  exhibit,  an  account  current,  consisting  (A 
debits  to  a  considerable  amount  of  money  collected  by 
liim  from  the  lessees,  upon  the  bonds  so  taken,  and  of 
credits  of  money  paid  by  him ;  and  charges  for  servi- 
ces in  and  about  th,e  collection  of  the  money. 

An  order  of  reference -was  made  by  the  Chancel- 
lor to  the  clerk  or  master,  to  take  an  account  between 
the  parties ;  which  order  authorises  testimony  oral, 
and  by  deposition,  to  be  heard ;  and  commands  a  re- 
port to  the  next  term  of  the  Court  At  the  ensuiog 
term  the  master  reported  accordingly,  an  account  ex- 
hibiting against  the  defendant  a  balance  of  $1702  93. 
To  this  account  of  the  master  the  defendant  filed  ex- 
ceptions, specifying  as  grounds  thereof  1 .  That  the 
master  has  allowed  interest  on  the  monies  collected 
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by  the  said  defendant,  from  the  time  of  collecting  the 
same.  2.  He  should  not  hate  charged  the  respon- 
dent with  the  $240,  mentioned  in  the  answer,  as  be- 
ing in  the  hands  of  Gray,  the  former  sheriff  In  ad- 
dition to  this  report  of  a  stated  account  by  the  mas^ 
ter,  he  exhibits  in  the  form  of  a  supplemental  re- 
port, several  matters,  which  he  declined  bringing  into 
the  account,  but  submits  to  the  Chancellor  for  his  de- 
termination ;  as  for  instance,  several  judgments  up- 
on bonds  for  rent,  taken  by  the  defendant,  whose 
amounts,  as  far  as  the  records  shewed,  Were  still  in 
the  hands  of  the  sheriff,  and  never  received  by  the 
defendant :  as  also  a  claim  by  the  defendant  of 
$69  as  a  credit,  it  being  the  difference  between  money 
and  Huntsville  Bank  notes,  which  latter  the  defen- 
dant received  to  the  amount  of  $469,  from  several 
renters,  without  suit,  in  discharge  of  their  bonds.  The 
Court  adopted  the  reported  account,  and  decreed  its 
amount  without  increase,  or  diminution. 
•  The  first  question  presented  by  the  assignment  of  er- 
rors, is  whether  the  Chancellor  should  have  sustained 
the  demurrer  to  the  bill.  I  can  see  no  reason  why  he 
should  have  done  so.  The  j  urisdiction  of  the  court  in  thi» 
case,  is  sustainable  on  many  grounds.  As  between 
principal,  and  agent  or  factor,  a  bill  for  an  account, 
is  a  common  ground  of  chancery  jurisdiction.  A 
fraudulent  concealment  by  a  trustee,  of  matters  con- 
fided to  his  care  and  management,  is  alleged  in  the 
bill,  which  contains  a  prayer  for  a  discovery ;  as  well 
as  for  an  account,  and  decree  for  the  balance  which 
may  be  found  due.  If  the  discovery  sought,  were 
the  only  matter  which  absolutely  required  the  inter- 
position of  the  Chancellor,  yet  I  would  think  it  com- 
petent and  proper,  in  a  case  like  this,  being  one  of 
account,  where  the  materials  were  accessible  to  the 
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Court,  to  retain,  the  cause  and  do  justice  beiwecsa  the 
parties,  in  order  to  prevent  further  litigation. 

But  admitting  the  matter  to  be  cognisable  by  the 
Court,  the  defendant  questions  the  right  of  the  com- 
plainant to  maintain  the  suit.  This  ground  of  ob- 
jection is  two-fold.  1.  That  the  general  govern* 
ment  is  the  true  owner  of  this  fund,  a^  it  resulted 
from  the  rent  of  lands  not  then  granted  by  her :  and 
2.  If  not  so,  yet  the  .Legislature,  before  the  suit  brought, 
had  vested  the  interest  in  the  Trustees  of  the  Univer- 
sity, who  as  a  corporate  body  could,  and  aloae  ought, 
to  have  pursued  the  claim.  The  first  objection  is  ev- 
idently founded  in  bad  fdith,  and  cannot  b^  available. 
The  defendant  admits  that  he  received  the  funds,  'for 
which  he  is  called  to  account,  under  a  commission 
and  authority,  which  he  derived  from  the  Governor, 
for  the  use  of  the  State ;  and  should  no  more  be  per- 
mitted to  retain  it,  under  the  pretext  of  a  better. title 
in  the  United  States,  than  would  the  tenants  to  whom 
he  rented,  be  allowed  to  resist  a  recovery  of  their 
bonds,  by  alleging  want  of  title  in  their  lessor. 

The  second  branch  of  the  objection  is  more  worthy 
of  consideration;  at  least  it  is  not  hke  the  other,  the  pal» 
pable  offspring  of  bad  faith ;  but  it  is  equally  unavail- 
ing as  a  defence.  By  an  act  of  December  1819,  the 
Governor  was  authorised  to  appoint  oommissioners 
in  the  different  sections  of  the  State,  where  this  do* 
nated  land  was  situated,  whose  duty  it  was, '  to  reot 
ojsA  the  lands,  and  take  bonds  payable  to  the  Grover- 
nor,;  who  was  required  to  sue  thereon,  for  the  use  of 
the  State.  This  act,  did  not  require  any  bond  to  be 
executed  by  the  commissioners  thus  appointed;  nor 
did  their  trust  and  authority  extend  beyend  the  mere 
letting  of  the  land,  and  taking  bonds  for  the  rent  The 
Governor  was  the  person  designated  to  collect.     It 
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is  apparent,  however,  that  some  intermediate^gcnoy 
was  necessary  in  the  conduct  of  this  litigation.  It 
xras  not  practicable  for  the  Governor  to  attend  to  this 
matter  in  propria  persona,  and  the  agency  was  most 
naturally  devolved  upon  the  commissioners,  who  took 
the  bonds,  and  who  had  them  in  their  possession.  The 
agency  admitted  to  have  been  exercised  in  this  case, 
we  are  authorised  to  consider,  as  derived,  either  ex- 
pressly, or  by  tacit  implication  from  the  Governor. 
It  must  be  viewed  in  '  this  light,  or  else  the  defen- 
dant was  an  officious  intermedler.  His  responsi- 
.bility  is  at  least  as  great,  if  he  acted  in  the  latter  ca- 
pacity; so  that  he  cannot  complain,  if  the  most  chari- 
table construction  is  put  upon  his  conduct.  Then' 
^e  -  will  assume,  that  the  relation  of  principal  and 
agetit^  existed  between  the  Governor  and  the  defen- 
dant in  relation  to  the  funds  collected ;  and  as  a  ne- 
6es8ary  consequence,  there  results  an  accountability 
to  him.  It  is  no  objection  to  this  accountability, 
that  the  interest  in  the  subject  matter  had  been  trans- 
ferred by  the  State,  to  the  University,  before  the  in- 
stitution of  this  suit.  Admit  that  the  Trustees  of 
the  University  could  sue  for  this  cause  of  action,  yet 
it  is  perfectly  consistent  with  legal  analogy,  that  the 
Governor  could  still  sue  in  relation  to  a  subject  which 
had  been  committed  to  him,  as  this  was.  A  bailee 
can  ^e  at  law,  by  virtue  of  his  special  property,  for 
wiy  thing  improperly  withheld  from  him,  although 
the  true  owner  of  it,  or  principal,  could  also  maintain 
lin  action.  Nor  do  I  think  there  was  error  in  per- 
mitting the  amendment,  by  which  a  specific  designa- 
tion of  the  true  destiny  of  this  fund  was  introduced 
into  the  record.  Why  refuse  to  permit  it?  Its  on- 
ly effect'  could  be  to  regulate  the  apjdication,  or  ap^ 
propriation  of  the  proceeds  of  the  suit.     All  dflfiaaeecrf 
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cocop^jbctit  to  the  defendaat^  still  remained  unimpair- 
ed.  A  recovery  from  him  by  the  present  suit  would 
certainly  bar  any  other  complainant.  So  that  there 
i$  no  injury  done  him  by  the  amendment. 

The  next  assignment  of  errors,  is  the  refusal  of  the 
ohancellor  to  deduct  from  the  balance  reported  by 
the.  master  to  be  due,  the  sum  of  $69,  mentioned 
above,  as  demanded  on  account  of  the  receipt  of  de- 
preciated currency  in  discharge  of  the  bonds  of  sev- 
eral tenants.  There  does  not  appear  to  be  any  satis- 
factory reason  for  the  surrender  of  those  obligations 
upon  payment  of  less^  than  was  due  upon  their  faoe.^ 
If  it  had  been  made,  to  appear  that  the  obligors  had 
been  in  failing  circumstances,  and  that  this  negockir- 
tion  was  made  to  save  something  in  a  wreck,  then,  oft 
the  principle,  that  trustees  acting  in  good  faith,  and 
with  a  view  to  avoid  a  probable  loss,  ought  not  to  be 
held  responsible  for  mere  defect  of  judgment  in  the 
matter  of  the  trust,  he  ought  to  have  been  allowed 
the  discount ;  but  in  this  case  no  &cts  appear  wMch 
would  warrant  such  an  inference. 

It  only  remains  to  consider  the  assignment  which 
relates  to  the  refusal  of  the  Chancellor  to  sustain  the 
two  exceptions  taken  by  the  defendant,  to  the  report 
of  the  master  The  first  is  for  the  charge  of  inter- 
est. The  master,  as  the  report  shows,  charged  inter- 
est on  each  item  of  money,  from  the  time  of  its  ao 
tual  receipt  by  the  defendant.  In  the  case  of  Cd^ 
a  1  Porters'  R.  gin  VS.  Cummtns,'^  this  Court  held  that  interest  on  an 
open  account  is  not  recoverable  as  a  matter  of  strict 
ri^ht,  unless  agreed  to  be  paid.  Chancellors,  howe- 
ver always  decree  it  against  trustees,  where  there  is 
evident  default  in  the  non-payment  of  the  principal ; 
or  .where  it  has  been  turned  to  profit.  Here  the  aio- 
ney  was  wrongfully  detained  at  least,  and  we  do  net 
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think  it  was  against  equity  to  charge  the  defefidani 
with  the  interest.  The  other  exception  taken  to  the 
report,  and  overruled  by  the  Chancellor,  was,  *'  th« 
commissioner  should  not  have  charged  the  respdndent 
with  the  $240  mentioned  in  the  respondents  answer 
as  being  in  the  hands  of  Gray,  former  sheriff  of 
Franklin  county/'  Now  with  regard  to  this,  in  the 
first  place  upon  an  examination  of  the  reported  ac- 
count, it  does  not  appear  that  the  sum  mentioned 
was  charged  against  the  defendant,  as  there  is  no 
carresponding  item  to  be  found  in  it.  But  if  it  was 
expressly  included,  I  cannot  say  that  the  Chancellor 
should  have  stricken  it  out ;  for  although  the  answer 
alleges,  tiiat  the  particular  sum  remains  in  the  handii 
of  the:  sheriff;  and  although  the  answer  in  this  par- 
ticular, may  be  considered  as  responsive  to  the  bill 
charging  its  actual  reciept ;  yet  it  •  may  have  been 
abundantly  established  by  testimony  before  the  mas- 
ter, that  it  was  actually  received  by  the  defendant. 
The  answer^  of  a  defendant,  responsive  to  a  matter 
charged  in  the  bill,  is  to  be  taken  as  true,  when  a 
cause  is  brought  to  a  hearing  on  the  bill  and  answer. 
But  when  the  Chancellor,  to  procure  accurate  mtde^ 
rials  for  his  decree,  refers  a  matter  of  account  to  au- 
ditors to  hear  evidence  piv  and  con  ;  and  settle  the 
balance  ;  then,  whatever  he  reports  as  due  on  one 
side,  or  the  other,  ought,  upon  a  principle,  of  univer- 
sal application  to  all  competent  tribunals,  to  be  adop- 
ted, as  just  and  proper,  unless  the  contrary  is  made 
to  appear.  A  report,  conforming  to  the  order  of  re- 
ference ;  shewing  upon  its  face  the  adoption  of  no  er- 
roneous principle  as  the  basis  of  its  calculations ;  and 
no  error  of  fact,  as  to  the  items  which  compose  it, 
ought  surely  to  be  considered,  as  furnishing  a  proper 
foundation  for  the  decree   of  the  Chancellor  who 
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adopts  it  If  any  item  of  an  account,  properly  ta- 
ken, and  reported,  is  sustained  by  insufficient  or  in- 
competent testimony,  the  party  aggrieved  should 
have  excepted,  and  have  the  evidence  spread  out  in 
the  report ;  so,  if  any  evidence  offered  is  rejected  by 
th6  master,  he  who  offers  it,  should  have  it  spread 
out  with  his^  exception ;  in  this  manner,  reserving 
points  for  the  determination  of  the  Chancellor.  If 
the  master  choose  to  do  so,  without  any  exception 
made  by  the  parties,  he  may,  though  it  is  not  im- 
peratively his  duty,  report  the  evidence  to  the  Chan- 
cellor, upon  which  any  item  has  been  rejected  or 
admitted.  But  when  it  is  not  apparent  on  the  face 
of  any  account,  which  has  been  fairly  audited,  that 
is,  vtrith  proper  opportunities  afforded  to  the  parties 
to  contest  it,  that  any  items  composing  it,  are  im« 
properly  admitted,  or  rejected,  if  it  may  not  be  adop- 
ted as  correct,  the  taking  of  an  account  would  be  a 
mere  farce.  In  no  way  does  it  appear  that  this  item 
was  improperly  charged,  if  charged  at  all,  against 
the  defendant.  I  think  the  report  bears  upon  its 
face  intrinsic  evidence  that  no  item  was  brought  into 
the  account,  as  a  charge  against  the  defendant,  ex- 
cept such  as  he  was  proven  to  have  received.  We 
think  there  is  no  error  in  the  decree.  It  must  there* 
fore  be  affirmed  with  costs. 
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•  The  bond,  aathorised  by  statute,  on  the  replevy  of  propur^  taken  in  attaeh- 
jneot)  must  be  payable  to  the  sherifT,  not  to  the  plaintiffin  tjie  attachment. 

Bonds,  voluntarily  executed  to  civil  officers,  iji  relation  to  judicial  proceedings, 
though  Invalid  as  statute  bonds,  may,  if  they  contain  valid  and  euficiem  con- 
sideration, be  available  as  Common  Law  bonds. 

But  where  a  sheriff,  having  attached  the  goods  of  A,  at  the  suit  of  B,  delivered 
them  to  C.  and  D,  who  did  not  appear  to  be  the  agents,  attorneys  or  factors 
of  the  defendant  in  the  attachment,  or  acting  under  his  authority  ;  and  took 

'  tfaeir  bond,  payable  to  B,  conditioned,  for  the  return  of  the  goods  to  the  said 
sheriff,  or  for  the  payment  of  such  judgment  as  might  be  had  in  the  attach- 
ment cause :  in  debt  brought  upon  the  bond  by  B,  held — ^that  the  bond  wa« 
Aot  recoverable,  either  as  a  statute,  or  Common  LatV  obligation. 

This  ease,  was  an  action  of  debt,  brought  by  Se- 
wall,  against  the  defendants  in  error,  in  the  Circuit 
Court  of  Mobile. 

The  cause  of  action  was  a  bond  executed  fby  defen- 
dants, and  made  payable  to  the  said  Sewall,  condi* 
tioned,  for  the  return  of  certain  property  to  one  Bates, 
sheriff  of  Mobile,  or  for  the  payment  of  such  judg- 
ment as  should  be  rendered  in  a  certain  attachment 
cause,  under  which,  the  goods  had  been  taken. 

It  appeared,  that  Bates,  the  sheriff,  had  attached 
the  goods,  as  of  the  property  -of  one  Stowe,  at  the  suit 
of  Sewall ;  and  had  delivered  them  to  the  defendants, 
and  taken  the  above  mentioned  bond  for  their  deli- 
very, &c. 

It  was  plead  by  the  defendants,  in  defence  of  the 
action,  with  other  pleas,  that  the  bond  had  been  ex- 
ecuted under  the  above  named  circumstances,  and 
was  not  intended  to  be  delivered  to  the  plaintiff: 
also,  that  neither  the  said  goods,  or  the  amount  of 
the  judgment,  had  been  demanded  of  the  defend- 
imts,  &c. 
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On  demurrer  to  the  plea,  the  Court  below  ren- 
dered judgment  for  the  defendants,  and  the  case  was 
brought  into  this  Court,  by  writ  of  error,  on  the 
question  of  the  sufficiency  of  the  bond. 

GoLDTHWAiTE,  for  Plaintiff — Hopkins,  contra. 

By  Mr.  Chief  Justice  Saffold: 

This  was  an  action  of  debt,  founded  on  a  bond  in 
the  penalsum- of  twenty-eight  thousand  dollars,  pay- 
able to  the  plaintiff  5  and  conditioned,  that  where- 
as, said  plaintiff  had  obtained  an  attachment  in  his 
favor,  against  the  estate  of  Daniel  Storve^i^  the  sum 
of  fourteen  thousand  dollars,  and  which  had  been  le- 
vied by  James  P.  Bates,  sheriff  of  Mobile  county,  on 
certain  goods  therein  specified ;  therefore,  if  the  ob- 
ligors should  well  and  truly  return,  and  cause  to  be 
returned' to  the  said  James  P.  Bates,  as  sheriff  afore- 
said, the  specified  property,  by  him  attached  as  afore^ 
said  ;  or  pay  and  satisfy  such  judgment  as  might  be 
rendered  in  the  attachment  caiise,  then  the  obligation 
to  be  void,  else  to  remain  in  full  force.  The  decla* 
ration  farther  avers,  that  afterwards,  at  a  term  of  the 
Circuit  Court,  the  plaintiff  recovered  judgment  against 
said  Stowe,  for  ten  thousand  seven  hundred  and  eigh- 
ty four  dollars  and  three  cents,  on  which  a , /?.  fa.  was 
sued  (Out,  directed  to  the  sheriff  of  said  county,  com- 
manding him,  that  of  the  goods,  &c.  of  Stowe,  he 
should  make  the  said  sum  of  money ;  and  on  which, 
said  sheriff  returned  nulla  bona.  It  is  further  aver- 
ed^  that  said  deftndant^s  did  not  return  the  property 
**  to  the  sheriff  of  Mobile  county,"  nor  have  they,,  or 
either  of  them,  paid  or  satisfied  said  judgment. 

To  the  declaration,  as  above,  the  defendaxitSaplead- 
ed —  .   . 
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1.  Nul  ttel  record,  on  which  issue  was  taken. 

2.  A  special  non  est  faciurriy  becaixse,  the  writing 
obligatory,  if  any  such  there  be,  was  placed  by  the 
defendants,  in  the  hands  of  J.  P.  Bates,  then  sheriff 
of  the  county  of  Mobile,  who  had,  under  color  of,  and 
by  virtue  of  his  office,  before  then,  levied  said  attach- 
ment upon  said  goods,  and  had  taken  the  same  from 
the  possession  of  said  J.  T.  Franklin,  and  that  the 
said  writing  obligatory,  was  to  be  retained  by  him  the 
said  sheriff  in  his  official  capacity,  during  the  pen* 
dency,  and  until  the  final  determination,  of  said  suit 
of  attachment :  and  that  the  same  was  to  be  re-deli- 
vered  to  them,  the  said  defendants,  by  the  said  sheriff, 
on  their  returning  said  goods  to  him ;  that  said  sup- 
posed writing  obligatory  never  was  delivered  by  said 
defendants,  or  either,  or  by  any  person  for  them,  or 
by  their  authority,  to  the  plaintiff ;  and  that  it  never 
was  intended  by  the  defendants,  or  the  said  sheriffi 
that  said  writing  ever  should  be  delivered  to  the  plain* 
tiff;  that  if  the  instrument  ever  was  delivered  by  the 
sheriff,  or  by  any  one  else,  to  the  plaintiff,  the  same 
was  without  the  knowledge,  privity  or  consent  of  the 
said  defendants,  or  either  of  them.  They  furtjier 
aver,  that  said  sheriff  did  not,  in  his  life-time,  nor  haa 
his  successor  or  successors  in  office,  or  any  one  since 
his  death,  ever  demanded  of  the  said  defendants  or  ei- 
ther,  the  re-delivery  of  said  goods ;  noar  were  they 
e^er  notified  by  said  sheriff,  or  his  successor,  or  by 
the  plaintiff,  that  the  suit  was  terminated ;  and  that 
no  demand  has  ever  been  made  by  the  plaintiff,  or 
by  any  one  else,  of  the  amount  of  Uie  supposed  judg- 
ment ;  ^ud  so  they  say  the  said  writing  is  not  their 
deed. 

3.  That  the  goods  mentioned  in  the  plaintiff'f 
declaration  were  of  no  value. 


496 


CASES  DETERMINED 


9EWALL  VS.  FBAHKLUr,  Ct.  al. 


To  the  second  and  third  pleas,  the  defendants  de- 
murred. The  Court  sustained  the  2d  plea,  und 
thereupon  gave  judgment  for  the  defendants ;  to  re- 
verse which,  the  plaintiff  prosecutes  this  writ  of 
error. 

Overruling  the  demurrer  to  the  second  plea,  is  the 
cause  assigned  for  error. 

The  second  plea  contests  the  validity  of  the  Ixmd, 
hot  on  the  ground  of  illegality,  or  want  of  a  good  and 
sufficient  consideration,  but  that  it  was  never  consum- 
mated as  a  bond,  to  the  plaintiff,  for  the  want  of  de- 
livery to  him  by  the  defendants,  or  any  one  imdefr 
their  authority.  So  far  as  the  averments  of  this 
plea  are  in  conflict  with  the  expressions,  or  legal  de- 
ductions arising  on  the  face  of  the  instrument,  I 
would  admit,  that  the  defendants  are  estopped  from 
contesting  them.  To  what  extent  the  objects  of  the 
bond  as  disclosed  by  the  condition,  and  the  allega- 
tions of  the  declaration  are  irreconcileable  with  the 
facts  of  the  plea,  I  will  not  stop  particularly  to  en- 
quire. It  is,  however,  a  fair  inference  that  the  pro- 
perty which  it  was  the  object  of  this  bond  to  release, 
was  in  the  possession  of  the  sheriff  Bates,  by  virtue 
of  a  levy  of  execution,  so  that  without  his  agency  or 
assent,  or  a  tort  upon  his  rights,  the  object  could  not 
have  been  effected.  The  presumption,  therefore,  is, 
that  it  was  executed  and  delivered  to  him  for  this  pur- 
pose. If  th  en  it  was  taken  by  him,  why  was  it  drawn 
payable  to  the  plaintiff  and  conditioned  for  the  return 
of  the  property  to  said  Bates  as  sheriff?  The  an- 
swer would  appear  to  be,  that  it  was  considered  a 
statute  bond  taken  by  the  sheriff  in  virtue  of  his  of- 
fice. Then  the  farther  question  arises,  whether  as 
the  bond  grew  out  of  a  judicial  proceeding,  was  taken 
by  the  sheriff  in  virtue  of  his  office,  and  intmided 
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a  statute  bond,  it  can  be  enforced  as  an  individual 
transaction,  as  a  bond  valid  at  Common  Law,  sub- 
ject to.  recovery  by  action  of  debt;  also,  if  thus  recov- 
erable, does  the  present  declaration  contain  the  neces- 
sary allegations? 

These  latter  views  of  the  subject  are  necessarily  . 
presented  by  the  demurrer  to  tlie  pleas.  The  prin- 
ciple, that  a  demurrer  to  any  subsequent  part  of  the 
pleading,  may  be  referred  to  the  antecedent  plead- 
ings, so  that  the  plaintiff's  demurrer  to  tho;  defen- 
dant's plea,  may  be  visited  on  the  declaration;  and 
that  a  bad  plea  is  sufficient  for  a  defective  declara- 
tion; is  too  well  settled,  to  require  comment.  Objec- 
tion is  urged  in  argument^  for  the  defendant  ii;i  error, 
against  the  sufficiency  of  the  declaration,,  on  the  ground^ 
that  the  bond  is  conditioned  for  the  return  of  the 
property  to  James  P.  Bates  as  sheriff  of  Mobile  coim- 
ty  ;  and  that  the  breach  alleged  in  the  declaration  is, 
that  the  defendant  failed  to  return  the  property  "  tf> 
the  sheriff  of  Mobile  county,"  or  pay  the  judgment. 
This  discrepancy  is  found  to  exist;  and  it  is  also  true,, 
that  the  declaration  contains  no  averment  Jhat  the- 
property  belonged  to  Daniel  Stome  ;  nor  is  ther^  any 
.  allegation  that  it  was  subject  to  the  execution,  or  any 
other  averment  from  which  injury  would  necessarily 
•  result  as  a  consequence  of  a  failure  to  return  the 
property— there  is  no  averment  that  the  defendants, 
or  either,  received  possession  of  the  property,  or  ajiy 
other  consideration,  or  adequate  inducement,  for  en- 
tering into  the  bond.  The  stipulation  that  the  obli- 
gors would  return  the  property,  or  cause  it  to  be  re- 
turned, affords  no  sufficient  implication  that  they 
claimed  any  interest  in  it,  or  that  they  took  and  de- 
tained it  from  Stowe,  or  other  rightful  owner.  Then 
the  giving  the  bond  by  the  defendants  jnay  have 
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been  merely  a  gratuitous  act  A  statute  bond  given 
in  the  manner  prescribed,  without  consideration,  oth- 
er than  as  security,  or  as  the  means  of  replevying 
property  which  the  party  or  parties  are  authorised  by 
law  to  do,  is  unquestionably  valid,  without  scrutiny 
into  the  loss  or  injury  accruing  to  the  obligee,  or 
benefit  to  the  obligors.  It  is  not  however,  contended, 
that  this  is  such  bond,  though  it  may  have  been  so 
intended.  As  a  statute  bond,  it  is  invalid  on  the 
ground  of  its  not  having  been  executed  by  the  defen- 
dant in  the  attachment,  or  any  one  as  agent,  attorney 
,     ^      or  factor  for  him  accordini?  to  the  principle  decided  in 

1883.  Cummins  and  Koster  vs.  Gray,^    The  tsame  statote 

was  in  force  when  both  bonds  were  given,  and  is 

»TouL  «i7^^jy,  applicable  to  both  cases,"   though  perhaps 

Aikfi)i«^S^(E®^^®^^^^^^y  repealed."      It  is  also  insufficient  as  a 

11.  id.  fi.  %  13  statute  bond,  in  as  much  as  it  is  made  payable  to  the 

plaintiff  in  attachment,  instead  of  ihe^sh^ffy  in  whose 

*  1  Stew.  130.  name  replevy  bonds  are  required  to  be  taken.* 

But  it  is  contended,  that  this  bond,  though  insnffi-' 

cient  under  the  statute,  is  valid  as  a  Common  Law 

^  bond,  and  that  this  action  ig  sustainable  upon  it  as 

such.     In  support  of  this  position^  reference  is  made 

•  1  Call,  41.   to  the  case  of  Wcyrsham  vs.  Egkston,*     In  that  case 

a  forthcoming  bond  was  given  for  property  levied 
upon  by  jft  fa.  The  condition  of  the  bond  recited 
the  amount  of  the  execution,  including  the  sheriff  ^s 
commissions ;  the  District  Court  gave  judgment  on 
the  bond  accordingly.  The  Court  of  Appeals  revers- 
ed the  judgment  on  this  ground,  and  rendered  judg- 
ment for  the  true  amount,  excluding  the  commissions, 
to  which,  under  the  circumstances,  he  was  not  entitled. 
The  defect  in  that  bond,  was  only  by  way  of  recital 
in  the  condition,  which  was  not  supposed  to  vitiate  it. 
Whether  the  bond  was  good  under  the  statute,  or  the 
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OoHimon  Law,  was  not  decided  or  made  a  questioii. 
We  are  also  referred  to  Beak  vs.  Danmman.*  There, .  n^^^  ^lo 
debt  was  brought  on  a  forthcoming  bond,  payable  to 
the  sheriff,  instead  of  the  creditors,  as  required  by 
:statute;  the  plaintiff  obtained  judgment  on  the  pleii^ 
cf  non  est  factum.  In  the  prosecution  of  errors  there^ 
on,,  it  was  assigned  for  causes.  .  1.  That  the  bond 
was  not  taken  according  to  law.  2.  That  the  reme- 
dy was  by  motion.  The  Court  of  Appeals  remark^ 
ed  only,  that  the  assignments  were  in  conflict ;  that 
.the  first,  if  true,  removed  th^  only  objection  to  tho 
^second ;  and  therefore  overruled  both.  In  Johnson 
vs.  MertwetlieTy^  a  similar  decision  was  made;  judg^^^c^^^^^^- 
raent  was  rendered,  without  any  reasons  being  ^* 
pressed  in  support  of  the  decision.  But  a  main  point 
urged  in  the  argument  was,  that  an  earlier  act  which 
remained  unrepealed,  authorised  such  bonds  to  be 
given  to  the  sheriff  or  other  officer  serving  the  exe* 
cution ;  that  under  the  several  statutes  in  pari  mch 
teriuj  the  parties  were  at  liberty  to  make  the  bond 
payable  to  the  officer,  and  recoverable  in  the  action 
of  debt ;  or  to  the  creditor,  and  recoverable  on  motion. 
If  such  were  the  views  which  governed  these  cases, 
the  principle  has  no  application  to  the  case  before  us. 
But  in  Hoe  ws.  Tibbsj  it  was.  held,  that  a  pmoTt e i  MiwC 5oo. 
bounck  bondy  though  void  under  the  statute,  being 
payable  to  the  plaintiff  instead  of  the  sheriff,  might 
be  good  at  Common  Law;  and  such  the  Court  then 
understood  to  be  a  principle  decided  in  Johnson  ys.^ 
Menrvether.-Hervktt  v.  Chaniberlaynef  Scott  v.  Horns-  w- 
leyf  BdliSr  Harrison  v,  Marr/  Wilkersonv,  McIjOcklin^isiS!^' 
6f  Co.;^  also,  Sugg  v.  Burgess  <Sf  Dovish  'a*Bi?w.iW 

In  Morse  vs.  Hodsdon,  et.  al'  a  plaintiff  in  r^le-  'SMaw-R. 
vin  (being  required  to  do  so  by  the  coroner  to  whom 
the  writ  was  directed)  gave  his  bond  with  security, 
conditioned  to  prosecute  his  said  replevin  to  final 
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judgment,  and  recover  the  said  goods  ;  eke  the  bond  to 
be  in fuU force.  The  statute  required  a  bond  with 
condition  only,  that  the  plaintiff  should  prosecute^  and 
also  make  return  and  pay  damages  if  judgment  he 
against  him.  In  debt  on  this  '  bond,  the  Court  held, 
that  as  it  had  been  voluntarily  given,  and  the  obli- 
gors were  by  statute  entitled  to  relief  against  the  pen- 
alty on  payment  of  the  just  damages,  the  bond  in  that 
way  was  no  more  prejudicial  to  them,  than  one  with 
condition  in  due  form  would  have  been;  and  that  as 
the  bond  was  to  be  considered  good  unless  declared 
void  by  the  Common  Law  or  statute,  and  they  knew 
of  no  law  by  which  it  was  made  void,  it  was  to  be 
considered  valid.  In  Clap,  administrator  vs.  Cof 
7  Mass.  E.  ran,*  the  action  was  debt  on  a  bond  given  by  a  pri- 
soner and  his  securities  for  the  liberty  of  the  Jail  yard, 
in  which,  by  statute,  the  penalty  should  have  bronin 
double  the  amount  of  the  judgment,  for  the  satisfac- 
tion of  which  he  was  imprisoned,  but  this  was  for  a 
less  sum.  This  objection  being  pleaded  in  bar,  and 
the  plea  demurred  to,  the  Court  remarked,  that  the 
wrong  sum  was  probably  inserted  through  an  error 
in  computation  and  not  from  design.  That  the  she- 
riff was  liable  as  in  case  of  an  escape,  the  bond  not 
being  in  pursuance  of  the  statute,  consequently  no 
justification  to  the  officer  for  permitting  the  liberty; 
yet,  that  the  plea  in  bar  was  bad  :  and  that  the  de- 
fendants could  be  relieved  against  the  penalty  by  a 
judgment  for  the  true  amount  of  the  debt. 
*  1  ^p'b.  161,  The  annotator  to  Saunders,**  maintains  the  foHow- 
**  ing  propositions.     That  "  a  bond  to  save  the  sheriff 

fc8t»t2aHen. harmless  from  escapes  i^  against  law;'  but  a  bond  to 
^'  pay  money  into  Court  at  the  return  of  a^.  fa.  is  good, 

for  though  it  be  done  by  colour  of  office,  and  the  con- 
dition is  not  according  to  the  statute,  yet  it  is  valid, 
the  statute  extending  only  to  bonds  given  by  or  for 
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prisoners.  So  a  bond  to  save  a  sheriff  harmless  a- 
gainst  a  false  return  of  a^.^a.  is  good.  If  any 
thing  is  added  to  the  condition  prescribed  in  the  act, 
which  is  not  legal,  that  which  is  inserted  against  the 
form  of  the  act,  avoids  all  the  rest.  But  if  a  bond  be 
taken  in  a  circumstance  contrary  to  the  provision  of 
the  statute  that  is  only  prescribed  for  the  direction  of 
the  sheriff,  as  to  take  sureties,  which  is  for  his  safety ; 
or  if  any  thing  is  required  speciaUij  by  the  condition, 
that  the  act  only  imports,  but  does  not  literally  re- 
quire, such  variations  do  not  hurt.; ' 

In  Syme  vs.  Griff n,*  the  action  was  debt  on  ajiwV- "4  Hen.  a  m. 
son  bounds  bond,  conditioned  that  the  debtor  should 
keep  within  certain  prescribed  bounds,  until  he  should 
discharge  the  debt  and  costs,  -  and  save  the  sheriff 
harmless ;  when  the  legal  condition,  as  prescribed, 
was  simply,  "  that  he  should  Aot  depart  or  go  out  of 
the  rules  or  bounds  of  the  prison  to  which  he  was 
committed."  In  that  state,  is  the  farther  statutory 
provision,  that  '•  every  obligation  by  any  sheriff  taken 
in  other  manner,  or  form  by  color  of  his  office,  shall 
be  null  and  void ;  except  in  any  special  case,  any 
other  obligation  is,  or  shall  be  by  law,  particularly  ' 
and  exprfessly  directed."  The  Court  said  the  ques- 
tion there  was,  whether  the  conditional  words  in  the 
bond  in  question  imported  a  substantial  condition 
beyond  that  which  the  law  authorised?  They  consider- 
ed such  to  be  the  effect  of  the  superadded  words; 
consequently  that  the  bond  ^as  void ;  and  that  every 
bond  taken  in  such  manner  as  to  induce  or  encour- 
^e  neglect  of  duty  in  a  public  officer,  as  void  by  the 
<5ommon  law. 

The  case  of  the  Irig  Alligator ^  has  been  referred  *i  Cams.  i45 
to  on  the  part  of  the  plaintiff  in  error.     That  was  a 
case  of  Ubel,  in  the  admiralty,  where  the  articles  seis- 
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ed,  had  been  delivered  on  bail,  by  order  of  the  CJourt, 
the  claimant  being  bound  to  respond  to  the  apprais- 
ed value  in  case  of  final  condemnation.  It  did  not 
appear  that  any  statute  existed,  authorising  the  deli- 
very on  bond :  but  Judge  Story,  before  whom  the 
trial  was  had,  remarked,  that  no  doubt  had  previous- 
ly existed  respecting  the  right  of  that  Court  to  take 
such  bonds,  or  to  grant  judgment,  and  award  execu- 
tion thereon  in  the  usual  summary  manner.  He  al- 
so said,  whether  there  was  any  statute  existing,  which 
authorised  the  delivery  on  bond,  or  not,  he  did  not 
think  material :  tlijit  it  being  in  a  civil  cause  of  ad- 
miralty and  maritime  jurisdiction,  nothing  could  be 
better  settled,  than  that  the  admiralty  could  take  a 
Jidejussory  caution,  or  stipulation  in  cases  in  renij  and 
may,  in  a  summary  manner,  award  judgment  and  ex- 
ecution thereon.  Again,  it  is  said,  a  bond  taken  iu 
such  case,  even  supposing  it  void  as  such,  which  he 
did  not  admit,  might  be  good  as  a  stipulation  :  that 
in  all  cases  of  that  nature,  the  security,  whatever  be 
its  form,  is  taken  by  order  of  Court,  upon  the  volun- 
tary application  of  the  party,  and  therefore  is  apud 
actu — that  having  jurisdiction  of  the  principal  cause, 
the  Court  must  possess  jurisdiction  over  all  the  inci- 
dents, and  may,  by  monition,  attachment,  or  execu- 
tion, enforce  its  decrees  against  all  who  become  par- 
ties to  the  proceedings.  The  principles  of  this  de- 
cision, appear  to  have  been  materially  influenced  by 
the  extraordinary  powers  of  the  admiralty,  analagous 
to  those  of  chancery,  and  the  fact,  that  such  bonds,  are 
given  voluntarily,  and  in  pursuance  of  an  order  <rf 
the  Court ;  also  by  the  consideration,  that  jurisdic- 
tion over  the  principal  cause,  and  the  practice  of  the 
Court  in  other  respects,  gave  it  jurisdiction  over  all  tjie 
incidents.   This  doctrine  is  farther  illustrated  by  the 
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case  of  Respublica  vs.  Lacaze,  et  aL  The  action  was  ^ 
debt  on  a  bond,  taken  in  the  Court  of  Admiralty  of 
Permsylvania,  in  the  nature  of  a  caution  or  stipula- 
tion. Chief  Justice  McKean,  in  delivering  the  unan- 
imous opinion  of  the  Court,  said,  "  Although  a  Court 
of  Admiralty  could  not  take  a  recognizance,  which 
is  a  bond  or  obligation  of  record,  (the  Court  not  be- 
ing one  of  record,)  yet  it  could  take  a  caution  or  sti- 
pulation, which  is  usually  for  appearance,  or  to  per- 
form a  decree,  &c.  and  is  in  tlie  nature  of  a  recogni- 
zance ;  that  there  was  no  positive  law  for  declaring 
such  a  writing  void,  it  was  not  given  for  any  thing  a- 
gainst  good  morak,  or  illegal,  but  for  a  meritorious  f?a- 
kuzble  consideration  ;  that  if  the  taking  the  writing  in 
Court  could  not  give  it  any  additional  sanction,  so,  on 
the  other  hand,  it  could  not  destroy  or  prejudice  its 
legal  operation ;  that  though  void  as  a  stipulation,  it 
was  good  as  a  contract — just  as  was  determined  in 
the  case  of  Ascue  vs.  HoUingsworth^  Further,  he *^~Eitt.b4*. 
remarked,  that  an  instrument  void  as  a  stat.  sts^le, 
may  be  good  as  an  obligation  ;  and  that  the  case  in 
2  Strange,  favored  the  principle;  therefore,  he  thought 
the  transaction  in  question  might  be  considered  as 
done  out  of  Court,  and  that  it  was  good  and  binding 
on  the  parties  by  the  Cimnum  Larv, 

From  this  review  of  authorities,  it  appears  that 
bonds  taken  by  civil  oilicers,  and  in  relation  to  judi- 
cial proceedings,  though  without  the  authority  of 
our  statute,  (like  bonds  between  individuals,  under 
other  circumstances)  if  they  appear  to  have  been  given 
on  valid  and  sufficient  consideration,  such  as  is  nei- 
ther illegal  or  immoral,  may  be  good  as  common  law 
bonds.  This  principle  is  farther  sustained  by  the 
case  of  LamptonvB.  Taylor.''  There,  a  sHave  bad'iitteO'Bierd 
been  levied  on  by  virtue  of  a  Ji,  fa,  and  claimed  by  ****' 
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a  third  person,  and  by  the  sheriff,  left  in  the  hands  of 
the  claimant.  At  the  request  of  the  plaintiff  in  ex- 
ecution, the  sheriff  summoned  a  jury  to  try  the  right 
of  property,  who  found  in  favor  of  the  claimant.  Up- 
on this,  the  plaintiff  executed  a  bond  of  indemnity, 
such  as  required  by  law,  to  justify  the  sheriff  in  sel- 
ling the  slave.  The  claimant  refused  to  surrender 
the  slave  to  be  sold,  but  executed  to  the  sheriffs  bond 
of  indemnity,  against  all  suits  and  demands ,  for  not 
selling  the  slave ;  all  these  circumstances  were  reci- 
ted in  the  condition.  On  this  bond,  the  action  of 
debt  was  brought,  the  declaration  stating  all  the  facts, 
and  averring  a  breach  of  the  condition.  The  validi- 
ty of  the  bond  was  considered,  on  demurrer  to  the  de- 
claration, in  the  Court  of  Apptdh^  in  KentvuJcy.  The 
Court  adjudged  the  bond  valid^  on  the  principle  that  it 
was  not  taken  as  a  consideration  or  inducement  to  the 
sheriff  to  neglect  or  violate  his  official  duty,  but  as  an 
indemnity  for  not  selling  when  he  was  incapable  of 
doing  so,  by  reason  of  the  claimant's  refusal  to  deli- 
ver the  property ;  that  it  was  the  privilege  of  the  she- 
riff to  constitute  the  claimant,  or  any  other,  his  bailee 
of  the  property,  pending  the  claim,  and  he  was  not 
bound  to  anticipate  this  refusal  to  surrender,  and  with- 
out w^hich  he  could  not  sell.  The  question  was  con- 
sidered materiall}^  different  from  what  it  would  have 
been>  had  the  sheriff  retained  the  possession  of  the 
slave  until  the  plaintiff  in  execution  had  tendered  his 
indemnifying  bond,  and  then  having  the  authority  to 
sell,  instead  of  doing  so,  had  taken  the  bond  from  the 
claimant  as  an  indemnity  for  his  neglect  of  duty. 
That  Court  recognise,  as  a  general  rule,  "  that  where- 
ever  the  consideration  which  is  the  ground  of  the 
promise,  or  the  promise,  which  is  the  consequence 
or  effect  of  the  consideration,  is  unlawful,  the  whole 
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contract  is  void"  at  Cprnmon  Law.  They  admit 
some  exceptions,  such  for  instance,  as  an  indemnify- 
ing bond  to  a  sheriff  for  taking  in  execution  pro- 
perty not  subject  to  the  writ ;  or  for  not  selling  pro- 
perty levied  on,  and  claimed  by  such  obligor.  .  lap- 
prehenfl,  however,  that  these  exceptions,  if  they  can 
bo  considered  such,  rest  on  the  doubt  respecting  the 
true  title,  and  are  not  to  be  regarded  as  contracts  for 
palpable  violations,  or  neglect  of  duty. 

In  the  case  before  us,  nothing  appears  of  record 
disclosing  any  criminal  or  vicious  motive  in  the  trans- 
action, though  stricli  jurisy  the  replevin  by  an  in- 
different person,  was  there  unauthorised.  The 
only  injury  that  could  result  from  the  acty  was,  that 
the  defendant  in  the  attachment,  or  some  claim- 
ant of  the  property,  may  have  been  deprived  of  their 
right  to  replevy.  But  as  there  is  nothing  of  record 
shewing  thatthe  defendant  was  thus  injured,  or  that 
the  replevy  was  not  by  his  friends,  and  intended  for 
bis  benefit ;  or  that  any  other  person  had,  or  wished 
to  interpose  any  adverse  claim,  we  can  not  assume 
the  facts.  On  the  contrarv,  as  the  record  does  not 
disclose  the  circumstances,  so  as  to  shew  what  dis- 
position was  made  of  the  property — whether  it  was 
subject  to  the  execution,  or  what  was  the  motive  or 
inducement  of  the  defendants  for  enterinof  into  the 
bond  ;  no  sufTicieut  consideration  to  sustain  it,  is  ei- 
ther expressed  or  implied.  It  would  seem,  at  least, 
that  this  uncertainty  should  have  been  supplied  by 
the  neccssarv  averments  in  the  declaration.  But 
other  views  of  the  case,  to  which  allusion  has  alrea- 
dy been  made,  interpose  farther  obstacles  to  the  reco- 
very, as  here  sought ;  the  most  material  of  which,  is, 
the  discrepancy  between  the  condition  of  the  bond, 
and  the  breach  assigned — the  former  being,  that  the  ob- 
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ligors  would  return  the  goods  "  to  the  said  James  P. 
Bates,  as  sheriff  aforesaid," — the  latter,  that  they  did 
not  return  them  to  the  sheriff  of  the  county;  who,  at 
ttie  time  of  the  alleged  breach,  must  have  been  a  dif- 
ferent person.  The  bond  was  given  in  April,  1827: 
the  return  of  nuUa  bona  was  in  April,  1831,  four  years 
subsequent — a  time  at  which  Bates,  (if  living,  and  it 
seems  he  was  not,)  must,  by  the  constitution,  have 
been  ineligible  to  the  office.  If  the  writing  obligato- 
ry, could  be  viewed  as  a  recognizance,  taken  by  the 
sheriff  in  the  regular  discharge  of  his  office,  and 
therefore,  incident  to  the  cause;  the  effect  of  the  con- 
dition in  the  bond,  might  only  have  been,  to  deliver 
the  property  to  the  sheriff  for  the  time  beings  regard- 
less of  the  individual  incumbent.  But  viewing  this 
instrument  in  its  most  favorable  light,  as  a  common 
law  bond,  the  legal  intendment  does  not  apply. — 
When  regarded  as  a  private  transaction,  the  indivi- 
duals concerned  must  be  considered  material;  there- 
fore, an  obligation  to  deliver  property -to  James  P. 
Bates,  as  sheriff,  does  not  necessarily  imply,  an  obli- 
giation  to  deliver  to  T.  L.  Toidmin,  as  sheriff.  For 
aught  we  can  know.  Bates  may  have  been  sheriff  de 
facto,  the  other,  de  jure,  at  the  time  the  bond  was 
given,  and  the  former  may  have  remained  the  same, 
and  received  the  property  as  such,  prior  to  the  return 
ofiiidld  bona,  by  the  latter.  The  obligors  may  have 
chosen  in  their  common  law  bond,  to  recognize  Bates 
alone  as  sheriff;  or  to  bind  themselves  to  deliver  to 
him,  or  his  personal  representatives  individually,  and 
have  used  the  designation,  sheriff  of  Mobile  county^  only 
as  descriptio  personce.  At  least,  I  think  (without  de- 
ciding whether  that  would  be  sufficient)  that  the 
necessity,  if  any,  for  the  variance  between  the  terms 
of  the  condition,  and  the  breach  assigned,  should  have 
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baen  shewn  and  explained,  by  proper  averments  in; 
the  declaration. 

... 

These  views  of  the  case  are  perfectly  consistent 
with  the  argument  of  the  plaintift^'s  counsel,  that  ^ 
party  can  not  be  permitted  to  aver  an  intention,  dife 
ferent  from  that  imported  by  his  acts,  or  the  ex* 
pressions  of  his  deed. 

Another  serious  objection  to  the  recovery,  in  th6f 
manner  and  form  here  sought,  is,  that  the  bond  is  in 
the  nature  of  a  replevy  bond,  for  property  attached. 
The  statute,  authorising  such  replevy,  in  all  cases, 
except  one,  requires  the  sheriff  to  permit  it,  on  bond 
with  sufficient  security,  as  in  case  oi special  bail;  the 
exception  is  in  the  case  of  absconding  dehtors ;  in 
this  only,  is  the  sheriff  authorised  to  require  a  bond 
for  the  return  of  the  specific  property,  or  the  pay- 
ment of  the  judgment.  Nothing  appears  of  record 
to  show,  that  Stance,  was  charged  as  an  absconding 
debtor :  if  he  was  not,  and  the  sheriff  had  taken  from 
him,  abend  in  the  form  of  this,  no  doubt  it  would 
have  been  adjudged,  oppressive,  illegal,  and  void,  as 
in  the  case  of  Si/me  vs.  Griffin,  If  so  in  relation  to 
the  defendant,  I  should  consider  it  no  better  in  refer- 
ence to  his  volunteer  friend,  or  any  indifferent  per- 
son, who  has  been  permitted  to  replevy.  Therefore, 
I  am  of  opinion,  the  declaration  does  not  disclose  a 
legal  and  sufficient  cause  of  action ;  consequently, 
that  the  judgment  below  must  be  affirmed. 

.  By  Mr.  Justice  Thornton  : 
This  was  an  action  of  debt,  brought  upon  a  bond; 
wl;i3h,  from  the  declaration  and  pleas,  appears  to  have 
been  executed  in  consideration  of  a  surrender  to  the 
defendants  in  error,  who  were  also  defendants  in  the 
CJourt  below,  of  certain  property,  which  had  been  at- 
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tached  by  one  James  Bates,  as  sheriff  of  Mobile 
county,  by  virtue  of  a  writ  to  him  directed,  at  the 
suit  of  the  plaintiff,  against  one  Daniel  Stowe;  the 
condition  of  which  bond  was,  the  return  of  the 
said  property  upon  the  determination-  of  the  suit,  or 
to  pay  and  satisfy  such  judgment  as  might  be  ren- 
dered therein. 

The  declaration  avers  the  determination  of  the 
suit,  and  the  failure  of  the  defendants  to  re-deliver 
the  property  to  the  sheriff  of  said  county,  or  to  pay 
and  satisfy  the  judgment  of  the  Court 

The  only  plea,  which  is  brought  in  review  before  this 
Court,  contains,  in  addition  to  the  circumstancea 
above  set  forth,  these  further  allegations,  viz.  that  it 
was  not  intended,  that  the  bond  should  be  delivered 
to  the  obligee,  who  is  the  present  plaintiflF;  that  it  was 
delivered  up  to  him  by  the  sheriff  Bates,  without  the 
privity  or  consent  of  the  defendants ;  that  they  were 
not  notified  of  the  determination  of  the  suit,  nor  re- 
quested to  deliver  up  the  said  property,  or  to  pay  the 
said  judgment  The  illegality  of  the  bond,  on  the 
score  of  its  defective,  or  vitious  consideration,  is  not 
relied  upon  distincti^  ely,  as  a  matter  of  defence.  To 
this  plea,  the  plaintiff  demurred,  and  upon  that,  judg- 
ment was  rendered  for  the  defendants ;  from  which  a 
writ  of  error  is  prosecuted  to  this  Court,  and  it  is 
assigned  as  error,  that  the  Court  below  overruled  the 
demurrer,  and  gave  judgment  for  the  defendants. 

The  first  question  which  naturally  presents  itself, 
is  the  validity  of  the  plea,  the  matter  of  which  may 
be  comprised  in  two  propositions : 

First — that  the  bond  is  void  for  want  of  delivery ; 
and, 

Secondly — that  no  notice  of  the  happening  of  the 
contingency,  upon  which  the  duties  specified  w-ei^  to 
arise,  was  given,  or  demand  made  of  compliance. 
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,.  But  from  the  view,  which  I  take  of  the  case,  it  will 
be  unnecessary  to  bestow  any  consideration  upon  the 
plea.  It  is  very  properly  contended  for,  on  the  part 
of  the  defendants,  that  the  effect  of  the  plaintiife  de- 
murrer, is  to  bring  his  declaration  to  the  test;  and  if 
that  be  found  insufficient,  the  demurrer  should  have 
been  overruled,  as  it  was;  for,  a  plea,  though  bad  in 
itself,  ijB  good  enough  for  a  bad  declaration.  Thus, 
then,  we  are  led  to  consider  the  plaintiff's  declara- 
tion ;  with  regard  to  which,  the  main  matter  urged 
against  it,  is,  that  the  bond,  which  is  the  foundation 
of  it,  will  not  sustain  the  action.  The  first  questioa 
in  relation  to  the  bond,  is,  whether  it  is  valid  as  a 
statute  bond,  in  pursuance  of  the  act,  authorising  the 
replevin  of  property  taken  in  attachment,  which,  in 
^11  probability,  it  wa?  at  the  time  intended  to  be.  Thia 
question  is  settled  in  the  negative,  by  the  cases  of 
Cummins  4*  Foster  vs.  Gray  and  Adkins,  et.  ah  vs. 
AUen,  heretofore  decided  by  this  Court.  The  sheriff 
should  have  been  the  obligee  in  the  bond,  and  not  the 
plaintiff  in  the  attachment.  It  was  not  executed  by 
the  .defendant  i  n  the  attachment,  or  by  his  agent  or 
attorney;  nor  by  the  defendants  in  this  suit,  as  claim- 
ants to  try  the  right:  and  by  the  decision  first  above 
cited,  that  part  of  the  act,  which  would  seem  to  au-' 
thorise  the  commitment  of  the  property  so  taken,  to 
other  persons,  is  limited  in  its  application,  to  proceed- 
ings before  justices  of  the  peace ;  which  construction 
of  the  several  acts  upon  the  subject,  as  they  then  stood 
at  least,  we  are  not  now  disposed  to  disturb.  The  next  - 
and  most  important  enquiry  in  the  cause  is,  whether 
the  bond  executed  under  the  circumstances  disclosed 
in  the  recited  condition,  is  vahd  as  a  Common  Law 
obligation.  The  surrender  of  the  property  by  Bates 
the  fifaperiff,  which  must  be  conceded  to  be  the  consid- 
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eratioa  of  the  instrument,  was  evidently  contrary  to 
his  duty.  It  was  in  violation  of  the  rights  of  both 
parties  in  the  attachment,  thus  to  divest  himself  of  its 
control.  The  defendant,  in  that  action,  had  a  right 
to  reclaim  the  property,  by  the  execution  of  a  bond 
appropriate  to  the  nature  of  the  case,  either  a  bail 
bond,  if  a  non-resident,  or  a  common  replevin  bond, 
if  an  abscondmg  debtor;  which  by  the  act  of  the  she- 
riif,  he  had  rei^dered  impracticable.  So  the  plaintiff 
had  a  right  to  demand,  that  the  property  should  have 
remained  impounded  in  his  hands,  until  such  legal 
warranty  was  furnished  for  his  benefit.  Thus  then, 
whatever  may  have  been  the  inducement,  or  motive 
in  the  minds  of  the  parties  between  whom  it  was  con- 
cocted, the  consideration,  and  the  effect  of  this  bond, 
were,  a  dereliction  of  duty  on  the  part  of  the  cfljcer, 
and  a  violatipn  of  the  rights  of  both  the  parties  liti- 
gant in  the  attachment. 

A  bond  taken  or  executed  against  a  positive  pro- 
hibition of  a  statute,  is  clearly  void  :  so  if  it  be  sub- 
stantially variant  from  the  statute,  with  the  provisions 
of  which,  it  was  intended  to  comply;  it  willbe  in- 
operative as  a  statute  bond.  But  if  it  be  not  in  ex- 
press violation  of  any  statute,  though  it  may  differ 
from  it  so  materially  as  to  be  invalid  as  a  statute 
bond,  yet  if  voluntarily  executed,  it  will  be  ofood  as  a 
Common  Law  bond,  if  neither  the  consideration,  nor 
the  promise,  be  in  conflict  with  its  principles.  Now 
this  bond  is  not  expressly  forbidden  by  any  statute; 
nor  is  it  taken  in  conformity  with  any.  Its  validity 
then  must  be  tested  by  the  principles  of  the  Cora- 
mon  Law.  One  of  the  best  settled  rules  of  that  law  is, 
that,  wherever  the  consideration  of  a  promise,  or  the 
promise  itself,  which  is  the  consequence,  or  effect  of 
the  consideration  is  illegal,  there  the  bond  is  void.  As 
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to  what  constitutes  such  illegality  in  the  considera- 
tion as  ^ill  avoid  the  contract,  or  agreement,  it  is  said, 
that  a  contract  is  unlawful  in  the  proper  sense,  if  it 
b3  the  object  to  induce  the  omission  of  something, 
the  doing  of  which  is  a  duty  in  the  person  with  whom 
it  is  made.*  And  again,  in  page  119  of  the  same  au-*^^***^*^^ 
thor,  it  is  said,  a  contract  or  agreement  is  unlawful  in 
the. proper  sense,  if  it  be  to  encourage  unlawful  acts, 
or  omissions;  and  to  illustrate  these  rules,  he  puts  the 
case  of  a  sheriff  who  had  levied  four  oxen  by  virtue  of 
a  writ  of  withernam,  and  returned  them  to  the  defen- 
dant, upon  his  bond,  given  to  indemnify  him  concern- 
ing the  oxen.  The  bond  was  held  to  be  void,  for 
that  the  sheriff  ought  to  have  kept  the  property;  and 
.the  bond  was  made  to  aid  him  in  the  violation  of  his 
duty.  The  general  doctrine  indeed  is  admitted,  but 
it  is  contended,  that  in  the  case  of  a  sheriff,  an  ex- 
ception to  it,  has  been  established  and  recognised  by 
reported  cases,  which  in  their  principle,  embrace  the 
present,  and  maintain  the  validity  of  this  bond.  This 
has  led  me  into  an  examination  of  all  the  cases  with- 
in my  reach,,  touching  this  matter,  comprising  many 
of  a  very  early  date,  as  well  as  of  more  recent  adjudi- 
cation. The  result  of  my  enquiries*  has  been,  that 
though  there  may  be  some  apparent  conflict  of  au- 
thorities, yet  the  general  tenor  of  them  is  adverse  to 
the  exception,  upon  the  existence  of  which,  as  it  seems 
to  me,  this  bond  can  alone  be  sustained. 

The  cases  are  numerous  to  the  points,  that  a  bond 
or  promise  is  void,  if  against  a  statute :  and  that, 
though  not  in  conformity  with  any  statute,  yet  it  will 
be  upheld  as  a  Common  Law  obligation,  unless  in 
conflict  with  its  principles.  But  there  is  a  dearth  of 
cases,  comparatively,  in  which  the  question  directly 
arises,  whether  a  promise  or  bond  is  valid  which  has 
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been  taken  in  consideration  of  the  commission,  or 
omission  of  an  act,  by  an  officer,  contrary  to  his  offi- 
cial duty. 

OF  the  cases  above  alluded  to,  I  will  tak©  a  brief 
review,  commencing  vrith  Bearvfage^s  case^  reported 
in  10  Coke.  It  was  there  held,  that  a  sheriff  may 
take  a  bond  from  a  defendant,  against  whom  he  has 
a  writ  oi  fieri  facias  to  pay  the  debt,  at  the  returu  of 
the  writ.  In  this  case,  the  reporter  says,  the  doubt 
which  was  conceived  upon  it  was,  upon  the  general 
words  of  the  act  of  23d  Hen.  VI,  chap.  10.  The 
bond  was  held  to  be  valid,  and  not  embraced  by  the 
statutory  prohibition.  The  adjudication  does  fairly 
imply,  not  only  that  the  bond  was  not  void  as  "being 
prohibited  by  the  statute,  but  also  that  it  was  not  void 
for  any  defect  in  its  consideration.  For  although  the 
main  question  was,  whether  the  statute  prohibited  its 
execution,  yet  if  it  had  been  void  at  Common  Law,  it 
would  doul)tless  have  been  so  ruled.  And  besides,  it 
is  expressly  affirmed  in  the  case,  that  it  had  been  ruled 
on  another  occasion,  that  such  a  bond  was  not  void 
at  the  Common  Law.  This  case  then,  either  recog- 
nises the  exception  to  the  general  rule  as  above  sta- 
ted, or  the  consideration  of  the  bond  was  not  illesral. 
It  does  not  appear  what  the  consideration  of  this  bond 
in  Beawfage's  case,  or  in  the  case  cited  in  it,  was. 
It  may  have  been  in  consideration  of  a  return  cf  pro- 
perty, alread}**  levied  by  the  Sheriff  in  virtue  of  the 
Ji.fa.  or  in  consideration  that  he  would  not  levy  ;  or  it 
may  hav(<  been  without  either,  but  a  promise  or  cov- 
enant, made  in  consideration  of  the  existing  duty  or 
indebtedness.  Now  if  the  last  mentioned  were  the 
consideration,  it  was  indubitably  legal,  and  as  it  does 
not  appear  to  be  otherwise,  the  case  can  not  be  re- 
lied upon  as  conflicting  with  the  doctrine,  dr  ill^stra?- 
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tipn,  cited  from  Powell  If  the  consideration  had 
been  a  return  of  property  levied,  to  the  defendant  ia 
the  writ,  it  would  seem  that  even  this  would  have 
been  a  valid  consideration,  and  not  an  illegal  one,  as 
was  held  in  1  Salk.  32,  which  latter  case  has  also 
been  relied  upon  as  establishing  the  exception  of  the 
case  of  sheriffs,  frcm  the  general  rule  of  law.  This 
last  case,  was  an  assumpsit  to  the  officer,  to  pay  him 
the  debt,  in  consideration  of  a  return  of  goods  actu- 
ally levied.  Upon  demurrer,  it  was  endeavoured  to 
be  assimilated  to  the  case  where  the  consideration 
was  to  permit  the  prisoner  to  escape,  who  was  in  cus* 
tody  on  a  capias;  but  the  Court  held,  contra:  "by 
th6  capias  he  is  to  take  the  body,  and  ke^  in  salvfi 
custodia,  and  to  give  liberty,  is  contrary  to  the  writ : 
but. that  is  now  to  raise  the  money,  and  the  sheriff 
may,  upon  B,Ji.fa.  sell  the  goods,  and  this  is  no  more 
ill  effect."  So  that  the  principle  of  this  decision  in 
Salkeldy  rather  maintains  the  general  rule  as  applying 
to  the  sheriff,  than  establishes  the  exception;  for  the 
reasoning  is,  that  the  sheriff  did  not  transgress  his  du- 
ty,  and  therefore  viras  allowed  to  recover. 

In  the  case  of  Arundel  vs.  Gardiner,^  which  has'^'^*^"*-^^* 
been  relied  on  for  the  same  purpose,  it  was  held,  that 
if  a  plaintiff  in  a  writ  of  execution  delivered  by  him- 
to  the  sheriff,  affirm  to  the  sheriff  that  certain  goods 
are  the  property  of  the  defendant  in  the  writ,  liable  ta 
the  execution,  and  require  him  to  execute  it,  he  shall 
be  held  liable,  on  a  promise  to  execute  a  bond  of  in- 
demnity for  a  seizure  of  the  goods,  notwithstanding 
the  sheriff  was  a  trespasser  in  making  the  levy,  which 
was  the  consideration  of  the  promise.  The  objection 
to  the  consideration  of  thi$  promise  was  urged  in  de- 
fence, but  ^^  non  allocatur ;  for  he  shewing  the  goods, 
and.reqmring  the  sheriff  to  do  execution,  it. is  rear 
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8onabIe  that  he  should  s&ve  him  harmless ;   aod  a 
promise  to  that  purpose  is  good  enough."     That  the 
act  done  by  the  sheriff  here,  which  was  the  consid- 
eration of  the  promise,  was  a  tort,  and  contrary  to  his 
duty,  the  case  shews ;  for  a  recovery  was  had  agaiosl 
him  by  the  owner  of  the  goods  :  and  yet  the  reason- 
ing of  the  Court  will  shew,  that  the  principle  of  the 
ease,  is  not  opposed  to  the  doctrine  as  laid  down  by 
Powell.     The  principle  c^  the  case  is,  that  the  con* 
duct  of  the  plaintiff  in  the  writ,  who  was  defendant 
in  the  case,  operates  as  an  estoppel,  preventing  him 
from  taking  advantage  of  the  illegal  nature  of  the 
consideration  of  the  promise.     As  where  A,  is  about 
to  pay  value  for  an  obligation  upon  B,  which  is  a  for- 
gery ;  and  applying  to  B^  it  is  affirmed  by  him,  that 
the  signature  is  genuine;  here,  if  sued  upon  tbk  bond, 
B  will  not  be  permitted  to  defeat  a  recovery,  by  al- 
leging the  forgery ;  for  he  has  induced  A  to  take  it; 
and  it  is  reasonable  that  he  should  pay  it     Still  the 
doctrine  would  be  unimpugned,  that  a  forged  bond 
is  void  in  law.     Subsequent  to  this  last  determina- 
tion  in  Cro.  James,  in  the  33d  of  £liz.  {Mead  vs  By- 
^o«  reported  in  Cro.  Eliz,  230,)  the  doctrine  was  set- 
tled in  accordance  with  the  general  rule  of  the  Com- 
mon Law,  in  a  case  somewhat  analagous  to  that  un- 
der our  consideration;  both  being  cases  of  attachment, 
where  the  duty  of  the  officer  is  to  keep  the  property, 
or  to  dispose  of  it,  in  a  dej&nitely  prescribed  manner. 
One  Stokes  was  attached  by  two  quarters  of  com,  at 
the  plaint  of  the  defendant  in  the  case,  to  whom  the 
bailiff  delivered  the  corn,  upon  a  promise  to  save  the 
bailiff  harmless  of  the  same.  Upon  assumpsit  brought 
on  the  promise,  in  arrest  of  judgment  it  was  moved, 
that  the  consideration,  and  the  promise  were  against 
law,  and  void ;  and  so  was  the  opinion  of  the  Court ; 


JONE  TERM,  1836. 


^fi 


8EWALL  Vf .  nujvKLuf,  et  al. 


*'For,  first,  attachment  caniK>t  be  of  cotb  out  of 
sacks — (by  statute  of  10  Will.  III.)  And  seccaadly, 
if  it  may^  it  is  to  be  kept  by  the  bailiff;  and  he  ongbt 
not  to  deliver  it  out  of  his  hands  to  the  party  plain- 
tiif ;  and  so,  the  promise  is  against  law  and  void." 
Now  in  the  second  resolution  in  this  case,  the  illegal* 
ity  of  the  delivery  out  of  his  hands,  upon  the  terms 
iilisclosed,  as  it*  seems  to  me»  is  the  ground  of  the  d.e* 
cision. 

It  cannot  be  denied,  that  the  custody  by  a  baileie 
of  the  officer,  is  the  custody  of  the  officer  himself; 
for  it  would  be  too  inconvenient,  if  not  impo^ible,  to 
require  the  exclusive  personal  custody  by  an  officer 
of  all  the  effects,  which  by  virtue  of  his  office,  may 
come  into  his  hands;  and  the  plaiotifF  in  the  attach- 
ment, being  selected  as  such  bailee,  would  make  no 
difference  in  the  case.  But  it  can  be  no  longer  his 
custody,  where,  as  in  the  case  last  cited,  he  so  dispo- 
ses of  the  property,  as  that  he  cannot  reclaim  it  to  sat* 
isfy  the  exigencies  of  justice,  but  relies  on  the  bond 
of  the  bailee  to  save  him  harmless  from  the  conse- 
quences of  the  illegal  act  of  surrend^.  From  this 
view  of  the  law  of  the  case,  I  have  been  led  to  the 
conclusion  that  the  demurrer  was  properly  overruled. 

Reference  was  made  by  the  counsel  for  the  plain* 
tiff,  to  a  case  in  1  LitteWs  Sekcted  cases^  273,  which  was 
pressed  with  much  force  of  argument,  as  being  deci- 
sive of  the  validity  of  the  bond  sued  upon  in  this  case. 
Upon  an  examination  of  that  case,  I  apprehend  the 
just  extent  of  its  authority  to  be,  that  a  bailee,  of  pro* 
perty  to  whom  the  sheriff  has  warrantably  committed 
the  custody  of  it,  may  execute  a  bond  to  indemnify 
the  sheriff  against  the  consequences. of  his,  the  bai- 
lee's refusal  to  re-deliver  it,  when  it  was  properly  de- 
mandable,  and  uiijustly  detained.     In  this  propone 
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tioa* there  is  nothing  exceptionable,  for  the  considera- 
tion was  legal,  and  the  bond  only  binds  him  to  do, 
what  without  it,  was  his  moral  and  legal  duty.  The 
Court,  argnendOy  I  acknowledge,  do  intimate  the  opin- 
ion, that  even  if  the  surrender  of  the  property  to  the 
said  bailee  had  been  in  violation  of  the  duty  of  the 
officer,  and  illegal,  yet  that  the  case  of  a  sheriff  con- 
stitutes an  exception  to  the  general  rule  of  law,  and 
that  the  bond  would  be  good.  But  I  do  not  recog- 
nise the  justness  of  this  conclusion  from  the  authori- 
ties which  they  cite  to  maintain  it. 

The  judgment  of  the  Court  below  must  be  a& 
firmed. 

Mr.  Justice  Hitchcock  not  sitting. 


.■»<"■! 
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Bill  filed  tofnrecloAea  mdrtgage  on  real  estate, /against  several  cootoodiiig 

parties  (whose  rights  doubtful,)  dismissed  on  gl^ounds, 
1ft.  That  the  mortgage  secured  other  property^  sufficient  to  meettbe  inortr 

gage  debt.  ,\ 

2d.  That  one  of  the  defendants  having  died/waiflnte/ite,  and  his  representatives 

bsiiig  materially  interested,  no  steps  had  been  taken  to  make  them  paitiea. 

This  bill  was  prosecuted  by  the  plaintiff  in  error, 
in  the  Circuit  Court  of  Lauderdale,  for  the  foreclo- 
sure of  a  mortgage  of  real  estate,  executed  by  one 
Clifton,  to  secure  the  payment  of  a  note,  for  two  hun- 
dred dollars.  It  appeared,  that  the  mortgs^e^  also 
included  personal  property  of  greater  value  than  the 
ftOMHmf  of  the  mortgaged  debt,  the  balance  due  on 
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which,  at  the  time  of  fiUng  the  bill,  was  below  the 
sum  of  one  hundred  dollars. 

Clifton  had  died  pending  the  suit,  and  no  mea- 
sures, as  appeared  from  the  record,  had  been  taken,  to 
make  his  representatives  parties  to  the  bill.  The 
Chancellor,  on  a  final  hearing,  dismissed  the  bill,  and 
the  complainant  took  a  writ  of  error  here. 

The  questions,  as  determined,  appear  fully  in  the 
opinion  of  the  Court. 

Anderson,  for  Plaintiff. 
Hopkins,  contra. 

By  Mr.  Chief  Justice  Saffold  : 

One  of  the  points  anade  in  this  case,  involves  im- 
portant principles;  a  full  investigation  of  which, 
would  require  an  elaborate  research,  and  a  nice  dis- 
crimination of  the  authorities. 

It  presents  the  questions,  whether  Clifton,  as  obli- 
gee of  the  title  bonds,  held  in  the  lots  an  alienable 
interest ;  or  any  title  or  estate  which  was  subject  to 
his  conveyance,  by  the  separate  mortgage,  so  as  to 
create  in  Koger  a  lierij  operative  against  the  subse- 
quent assignees  of  the  bond,  even  with  notice  ?  Whe- 
ther, as  the  subsequent  assignments  of  the  bonds 
were  founded  partly  on  the  consideration  of  indemni- 
fying Sonnoner  as  security  for  the  purchase  money, 
and  of  effecting  the  payments  to  the  company,  by 
which  the  legal  titles  were  procured  to  Weakley,  the 
rule  "  qui  prior  est  tempore,  potior  est  jure^  and  the 
maxims,  "  Ejuitas  sejuitur  kgem,'^  and  "  In  cequaU 
jure,  mdior  est  conditio  possidentis,^^  do  not  protect 
the  legal  title  ?  Also,  whether  the  circumstance  of 
the  title  bonds  (instead  of  being  assigned  to  Koger) 
having  been  left  by  his  contract  in  the  hands  of  Clif- 
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ton,  SO  a^to  enable  him,  on  the  best  evidence  of  his 
continuing  interest  in  the  lots,  to  assign  them  in  the 
customary  way  to  a  subsequent  purchaser,  thereby 
exposing  him  to  all  the  mischief  apprehended  from 
sales  of  property,  v/ithout  delivery  of  either  the  arti- 
cles or  the  title  papers,  does  not  destroy  the  equity 
which  Koger  might  otherwie  have  had  ?  These 
are  questions  of  grave  import;  for  which  reason, 
and  because  they  are  not  indispensable  to  the  pre- 
sent decision,  we  prefer  to  express  no  opinion  upon 
them,  and  to  decline  a  full  exposition  of  our  views  on 
the  other  points  of  the  case. 

Other  objections  urged  against  the  complainant's 
right  to  relief,  and  which  we  consider  sufficient  to 
sustain  this  decree,  are  these. 

From  the  answers  and  evidence  in  the  cause,  it  ap- 
pears that  the  other  property  contained  in  the  mort- 
gage to  Koger,  was  sufficient  to  have  enabled  him, 
with  proper  diligence,  pursuant  to  the  terms  of  the 
deed,  to  secure  and  satisfy  the  balance  of  his  debt,  the 
principal  of  which,  appears  to  have  been  less  than  one 
hundred  dollars.  The  record  contains  no  evidence, 
as  against  Sonnoner  and  Weakhj,  that  the  bond  or 
mortgage  in  favor  of  Koger  was  founded  on  a  valua- 
ble, or  any  sufficient  consideration  to  effect  the  forna- 
er.  The  answer  of  Clifton,  did  it  contain  an  admis- 
sion of  the  consideration  (which  it  scarcely  does)  could 
not  be  regarded  as  evidence  against  his  c(hdefondanis. 
Also,  it  appears,  that  Clifton's  representatives  are  ma- 
terially interested  in  the  subject  of  the  suit,  and  that 
their  interest  must  be  affected  by  the  decree ;  and  that 
afler  a  suggestion  of  his  death,  the  Chancellor  order- 
ed that  the  suit  should  be  revived  in  their  names. 
Thus  the  suit  appears  to  have  stood,  and  been  con- 
tmued  for  two  or  three  terms,  during  which,  no  steps 
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'veere  taken  to  make  the  representatives  parties,  nor 
is  any  cause  shewn,  to  the  contrary. 

In  this  state  of  the  case,  the  other  parties  being 
present,  the  Court  proceeded  to  a  final  hearing,  and 
dismissed  the  bill.  The  reasons  for  the  decree  are 
not  given;  but  on  these  latter  grounds  alone,  we 
think  it  sustainable,  and  therefore  affirm  the  decree, 
and  adjudge  the  costs  of  this  Court,  as  well  as  of  the 
Court  below,  to  the  defendants. 


McWHORTER  versus  STANDIFEB. 

The  decision  of  Chancery,  upon  the  facts  of  a  case,  are  conclusive  against  all 
parties,  suing  under  the  sanae  facts,  afterwards. 

Interest,  under  our  statute,  authorising  its  recovery  by  way  of  damages,*  is  sub* 
Btituted  for  damages,  at  Common  Law. 

And,  senMe — that  if  in  an  action  of  debt,  no  damages  are  laid  in  the  declaration, 
yet  a  recovery  may  be  had  of  the  interest. 

It  10  not  error,  that  in  an  action  of  debt,  or  assumpsit,  to  recover  the  amount  c^ 
any  writii^,  (embraced  in  tlie  statutes,  autHoriHing  the  calcufatioo  of  interr^t 
by  way  of  damages,  for  the  detention  of  money  up  to  the  time  of  the  rendi- 
tion of  judgment*)  that  more  interest  by  way  of  damages  for  the  detention,  is 
adjudged  by  the  Court,  than  is  demanded  in  the  declaration :  provided,  it 
appears,  that  no  more  has  been  adjudged  by  way  of  interest,  than  is  reco- 
verable, by  law,  upon  the  debt,  as  shewn  to  be  due,  and  unpaid,  by  the  re- 
cord. 

Standifer  declared  in  debt,  as  the  assignee  of  two 
several  promissory  notes  executed  by  the  plaintiflF  in 
error,  as  the  surety  of  another.  On  tJie  trial,  had  in 
the  Circuit  Court  of  Lawrence,  the  defendant  plead, 
in  defence  of  the  action,  matters,  which  appeared  to 
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520 


CASES  OETERBIINED 


m'whorter  vs.  stahdifsr. 


have  been  the  grounds  of  a  decree  in  Chancery,  ren- 
dered before  the  issuance  of  the  writ,  in  this  action ; 
and  which  involved  the  fact,  of  the  notes  sued  on, 
having  been  executed  as  a  compromise  of  a  contro- 
versy, then  existing  between  the  principal  in  the 
notes,  and  the  assignor  of  the  plaintiff/  On  demur- 
rer, the  Court  below,  held  the  plea  bad,  and  there- 
upon gave  judgment  for  the  plaintiff.  The  defendant 
having  sued  out  a  writ  of  error,  assigned,  in  this  Court 
to  sustain  the  same,  the  following  matters,  viz  : 

1.  That  the  Court  below  erred  in  sustaining  the 
demurrer  of  the  plaintiff  to  defendant's  plea. 

2.  That  the  judgment  rendered  in  the  cause  was 
for  a  greater  amount  than  that  laid  in  the  declaration- 

Ormond,  for  Plaintiff— cited  2  StewU.  225,  70. 
Stewart,  contra. 

By  Mr.  Justice  Thornton  r 

This  was  an  action  of  debt,  on  two  promissory 
notes  for  $1260  each,  executed  by  the  plaintiff  in  er- 
ror, as  security  for  Hance  McWhorter,  to  Izracl 
Stand ifer,  assignor  of  the  defendant  in  error,  bearing 
interest  from  their  date,  which  was  the  IGlh  of  No- 
vember, 1821.  The  judgment  in  the  Court  below, 
was  rendered  on  demurrer  for  the  defendant  in  er- 
ror, on  the  3d  Monday  of  September,  1833.  The  as- 
signment of  errors,  are 

1.  The  Court  erred  in  sustaining  the  demtirrer  to 
the  plea  of  the  plaintiff  in  error,  and, 

2.  That  the  judgment  is  for  a  larger  amount  of 
damages  than  is  laid  in  the  declaration. 


•See  1  Stewart,  532- 
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As  to  the  first  error  assigned,  in  order  to  determine 
the  propriety  of  the  decision  made  below,  we  .must 
take  into  view  an  agreement  of  record,  which  mate- 
rially affocls  the  question.      Beforp  the  demurrer 
was  deoidod,  thsro  was  an   anrrcemeni,   tl)at  all  the 
facts  of  a  chancery  cause,  heretofore  adjudicated,  be- 
tween the  defendant  in  error,  and  Izrael  Standifer, 
and  the  said  Hance  McWhorter,  parlies  to  the  notes 
now  sued   on,  should   be  taken  as  admitted  in  this 
case.     The  efibct  of  this  agreement,  is  to  constitute 
those  flicts  a  part  of  the  plea.     Then  the  facts  upon 
which  the  judgment  of  the    Court  was  pronounced 
were,  tliat  Izrael  Standifer  who  was  the  assignor  of 
the  present  defendant  in  error,  recovered  a  judgment 
a;yainst  Hance  McWhorter,   for  a  laro;e  amount  of 
money,  in   the  Circuit  Court   of  Franklin  county^ 
That  before  any  execution  issued  thereon^  a  compro- 
m^ise  was  effected  on  the  following  terms.     It  was 
agreoJ,  that  if  the  defendant  in  that  judgment  would 
])ay  a  certain  sum  of  money,  less  than  the  amount 
of  the  judgment,  and  agree  not  to  take  any  writ  of 
error  to  reverse  it,  the  assiii^iior  of  the  defendant  in 
error,  would  not  attempt  to  collect  the   same,   but 
would  enter  a  satisfaction  of  record.  •  That  in  pur- 
suance of  this  agreement  of  compromise,  the  two  notes 
now  sued  on  were  executed  by  the  plaintiff  in  error 
as  security  for,  ard  with  said  Hance  McWhorter,  the 
defendant  in  the  compromised  judgment.     That  sat- 
isfaction was  accordingly   entered  of  that  judgment : 
but  that  afterwards,  in  violation  of  this  agreement,  a 
writof  error  vv'as  sued  out  to  the  Supreme  Court,  and 
the  judgment   was  reversed,   and  rendered,  for  an 
amount. greatly  less,  than  the  sum  agreed  to  be  paid 
at  the  time  of  the  compromise.     Upon  this  state  of 
facts,  the  Court  below  decided,  that  the  demurrer 
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was  well  taken ;  and  rendered  judgment  for  the  de- 
fendant in  error.  This  determination  of  the  cause, 
was  in  conformity  with  the  decree  of  this  Court,  upon 
the  same  facts,  in  the  case  of  Standifer  and  Mc  Whor^ 
tCTj  in  1st  Sterv.  532 ;  and  although  that  was  a  chan- 
cery cause,  and  not  between  the  same  parties,  so  as 
to  be  strictly  res  adjudicata  quoad  hoc,  yet  the  princi- 
ples therein  determined,  we  think,  are  correctly  set- 
tled, and  are  decisive  against  the  plaintiff  in  error  as 
to  his  first  assignment. 

We  will  proceed  to  the  consideration  of  the  second 
assignment  of  error,  as  to  the  excessive  damages. 
The  action  was  for  $2500  debt,  and  the  damage  laid 
in  the  count  for  the  detention  thereof,  were  $2000. 
The  judgment  on  the  demurrer  is  for  the  debt  de- 
clared for,  and  $2366  damages  sustained  by  reason 
of  its  detention.  By  calculation,  I  find  that  the  amount 
of  damages  allowed  as  interest,  though  greater  than 
the  sum  laid  in  the  count,  are  somewhat  less,  than 
the  amount  really  due.  The  question  raised  by  this 
assignment  has  never  been  decided  by  this  Court; 
and  when  considered,  as  affected  by  our  statutes,  as- 
certaining the  amount  recoverable  in  all  cases,  as 
damages  for  the  detention  of  money,  and  authorising 
its  calculation,  at  the  fixed  rate  of  8  per  cent,  per  an- 
num, down  to  the  rendition  of  judgment,  may  be  said 
to  be  res  integra. 

It  must  be  admitted,  that  the  ancient  rule  of  law, 
prohibits  the  recovery  of  more  damages,  than  are 
laid  in  the  declaration ;  and  that  this  rule  did  apply, 
even  to  the  action  of  debt,  where  damages  were  not 
the  sole,  or  even  the  main  object  of  the  suit.  When 
a  rule  or  principle  is  clearly  established  by  those 
sources  from  whence  we  derive  our  knowledge  of  the 
Common  Law ;  as  that  Common  Law  is  our  rule  and 
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guide  of  decisioa,  where  no  express  legiislaftion  has 
changed  it ;  we  must  adopt  it,  unless  upon  the  prinr 
ciples  of  that  law  itself,  the  refusal  to  apply  its  doC* 
trine  to  any  given  case,  can  be  shown  to  be  ju«t,  aiod 
proper.  It  is  one  of  the  wisest  maxims  of  that  sysh  , 
tern  of  jurisprudence,  imparting  the  necessary  fleid- 
bility  to  its  otherwise  stern,  and  inexorable  character,, 
that  "  where  the  reason  of  the  law  ceases,  the  law 
itself  ceases/'  Let  us  examine  the  reason  of  the 
doctrine,  which  I  admit  is  recognised  by  the  books,- 
that  it  is  error  to  give  judgment  for  more  damages 
than  are  demanded  in  the  declaration.  If  I  be  not 
greatly  deceived,  the  reason  wholly  fails,  when  ap-» 
plied  to  the  action  of  debt,  at  this  day ;  at  least  in  ou^ 
State,  where  damages  for  its  detentiQn  are  fixed  by 
positive  law,  with  reference  only,  to  the  amount  of 
the  debt,  and  the  time,  from  its  accruing,  dpwn  to  the 
rendition  of  judgment ;  which  fects,  the  writing  whiok 
is  the  foundation  of  the  action,  will  shew.  The  U>\iW 
dation  of  this  doctriue  is  laid,  in  the  first  place  upoa 
a  hypothesis,  that  every  man  who  complainB  of  an;  m- 
jury,  best  knows  the  extent  of  it ;  and  secondly,  upcil 
the  principle,  that  the  probata  must  correspond  with^ 
the  allegata^  which  hypothesis  and  principle,  oom^ 
bined  and  followed  up,  result  in  the  rule  we  aire  coo^ 
sideriug.  The  verdict  must  correspond  also  with  ibo 
probatory  and  the  judgment  with  the  vgardict.  But  eve- 
ry man  best  knows  the  extent  of  liis  damage-,  and 
having  declared  it,  no  proof  shall  be  heard  to  enlarrgier 
it ;  and  by  consequence,  a  judgment  which  is  for 
more,  has  nothing  to  sustain  it,  and  ought  to  be  re^ 
versed.  In  all  casQs  where  the  action  was  for  dam- 
ages merely,  and  those,  damages  had  accrued  prior  to 
the  commencement  of  the  action,  the  application  of  the 
rule  is  just.     Where,  however,  the  damages  were  still 
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accruing,  beyond  the  tims  when  the  suit  was  brou^ht^ 
so  that  the  party  complaining  could  not  possibly  di- 
vine to  what  extent  they  might  arrive  before  final 
judgment,  but  could  only  estimate  what  he  had  sus- 
tained when  he  preferred  his  complaint ;  and  where  a 
recovery  was  allowed  to  be  had  for  the  increasing 
damage,  even  though  this  damage  depended  upon 
proof,  which  must  conform  to  the  aUegata,  yet  I  find 
that  the  rule  was  relaxed,  and  made  to  yield  to  the 
true  reason  of  the  case. 

In  Com.  Dig,  3  v.  351,  citing  1  Rot  575,  1,  10,  it 
is  said,  **in  detinue,  the  plain tiflF  may  recover  against 
the  garnishee  more  damages,  than  were  alleged  in 
the  declaration ;  because  he  recovers  for  delay  after 
his  declaration."  The  reason  why  there  was  no  re- 
laxation of  the  rule  in  the  case  of  debt  in'  the  debit 
and  detinue  for  money,  was,  I  apprehend,  that  the 
damages  for  the  detention,  were  not  only  mere  mat- 
ter of  proof,  but  were  only  recoverable  down  \o  the 
time  of  commencing  the  action.  Then,  as  an  esti- 
mate or  judgment  could,  in  presumption  of  law,  at 
least,  be  formed  of  the  amount  of  injury  or  damage 
sustained,  (for  all  had  accrued  that  could  be  compen- 
sated,) he  was  held  to  his  own  declared  amount ;  at 
least,  that  was  the  jnaximumy  and  no  proof  could  be 
heard  of  any  greater.  Of  course,  the  verdict  and 
judgment  had  ho  foundation  as  for  any  thing  beyond 
that  point.  The  reason  of  the  rule  evidently  was, 
that  the  party  could,  in  the  given  case,  form  an  esti- 
mate of  his  damage,  as  it  all  had  accrued  for  which 
he  could  recover  at  the  time  of  his  complaint  pre- 
ferred ;  and  therefore  it  was  proper,  not  to  allow  any 
proof  to  be  heard,  to  carry  it  beyond  his  own  demand; 
for  on  the  principle  of  self  love,  it  maybe  safely  as- 
fiumec}|  that  the  estimate  of  ones  own  wrongs,  does  not 
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fall  short  of  the  point,  to  which  impartial  justice 
would  arrive.  But  in  the  first  place,  the  recovery  of 
damages  in  the  action  of  debt,  at  least,  where  founded 
as  here,  upon  a  written  contract,  ascertaining  the 
amount  due,  &c.,  is  no  longer  dependent  upon  any 
extraneous'  proof  whatever;  no  circumstances  can  va- 
ry them  from  the  standard  fixed  by  law,  which  is 
8  per  cent,  per  annum.  So  also,  we  have  a  statute 
authorising  the  recovery  of  interest,  which  is  substi- 
tuted for  the  Common  Law  damages  for  detention, 
down  to  the  rendition  of  judgment;  whereas  those 
damages  before  the  existence  of  those  statutes,  were 
supposed  to  have  all  happened  before  the  institu- 
tion of  suit.  Now,  as  the  damage.-^,  or  rather  the 
substituted  interest,  in  part,  at  least,  depend  upon  cir- 
cumstances not  yet  in  existence;  when  the  suit  is 
brought,  it  is  absurd  to  say  that  the  party  complain- 
ing, has  estimated  his  damage,  for  that  damage  itself, 
to  some  extent,  has  not  yet  accrued.  The.  plaintiff 
in  debt  can,  by  a  calculation,  ascertain,  to  be  sure,  the 
amount  due  when  he  issues  his  writ,  but  if  he  attempt 
to  anticipate,  it  must  be  all  guess  work;  and  that  which 
may  be  fixed  at  random,  may  wc^ll  be  considered  as 
merely  nominal,  and  formal.  In  accordance  with 
this  view  of  the  subject,  it  is  determined,  that  if  no 
damages  at  all  are  laid  in  the  declaration,  in  an  ac- 
tion  of  debt,  yet  a  recovery  can  be  had  of  the  interest. 
So  under  the  Petition  and  Summons  Act,  which  ap- 
plies to  all  cases  for  the  direct  payment  of  money  se- 
cured by  bond,  or  note,  all  that  is  necessary,  is  to 
pray  judgment  for  the  debt,  and  damages  for  the  de- 
tention of  the  same,  without  specifying  an}^  amount 
of  damage.  Interest  is  substituted  by  statute,  for 
damages  at  Common  Law,  for  the  detention  of  the 
debt.     They  now  admit  of  po  proof,  and  require  no 
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allegation,  in  contracts  subjected  to  our  own  laws. 
Their  omission  altogether,  or  their  statement,  no  mat- 
ter for  how  much,  or  how  little,  is  wholly  nominal, 
formal,  and  of  as  little  account  in  the  balances  of 
justice,  as  the  appendage  just  below  them,  of  Jofin 
Docj  and  Richard  Roe,  pledges  to  prosecute-  We 
feel  authorised  from  these  views  to  decide,  that,  in 
the  action  of  debt,  or  assumpsit,  brought  to  recover  an 
amount  of  money  secured  by  any  writing  embraced 
in  the  statutes  above  alluded  to,  it  is  noterror^  if  more 
interest  by  way  of  damages,  for  detention,  is  adjudged 
by  the  Court,  thai  is  demanded  in  the  declaration,, 
provided  it  appear  that  no  more  has  been  adjudged 
by  way  of  interest,  than  is  recoverable  by  law  upon 
the  debt,  as  shewn  to  be  due,  and  unpaid  by  the  r^^ 
cord. 

Let  the  judgment  be  affirmed. 


CALDWELL  tersus  GlLUS,  and  ux. 

IT  a  receipt  in  discharge  of  a  right  has  been  executed  voluntarily  and  with  a 
proper  understanding,  and  there  is  no  proof  of  fraud,  mistake,  or  igwvaoee 
of  the  rights  of  the  paity  executing  it ;  the*preaumption  in  favor  of  its  vatid- 
ity,  must  prevail. 

Where  it  appeared  that  a  receipt,  chained  to  have  been  procured  ftaudiilently, 
was  the  motive  which  induced  the  defendant  to  distribute  an  estate  to  the 
advantage  of  tlic  complainant,  and  at  tlie  risk  of  injury  to  the  defendant;  and 
there  was  no  proof  of  fraud  in  procuring  the  receipt ;  the  Court  eefiised  tode* 
tt;rmine  the  receipt  void  and  inoperative. 

This  case  originated  in  a  bill  in  Chancery,  filed 
in  the  Circuit  Court  of  Conecuh,  by  the  defendants 
in  error,  against  the  plaintiff  and  others,  distributees, 
for  relief,  &c. 
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The  bill  charged  the  defendant,  as  administratrix 
of  the  estate  of  her  husband,  wh^  was  the  father  of 
complainant's  wife,  with  having,  by  fraudulent  re- 
presentations, procured  from  the  wife  of  the  complain- 
ant, before  his  marriage,  in  discharge  of  a  right  she  pos- 
sessed in  the  estate  of  her  father:  also,  to  recover 
twQ  children,  alleged  to  have  been  the  issue  of  a  slave 
given  to  the  complainant's  wife,  by  her  father. 

The  answer  denied  the  allegations  of  the  bill,  gen- 
erally ;  and  upon  a  final  hearing,  the  Chancellor  dis- 
missed the  bill  as  to  all  the  defendants,  except  the 
plaintiff  in  error,  and  as  to  her,  decreed,  that  the  ba- 
lance of  a  judgment  for  which  the  receipt  appeared 
to  have  been  taken,  should  be  paid  out  of  the  assets 
in  her  hands  belonging  to  her  intestate. 

The  proof  did  not  sustain  the  allegations  of  the 
bill  as  to  the  gift  of  the  slave ;  nor  the  fact  of  the  re- 
ceipt having  been  fraudulently  obtained;  and  to  re- 
verse the  decree  of  the  Court  below,  the  defendant 
brotrght  the  case  into  this  Court. 

Parsons  &  Cooper,  for  Plaintiff. 

GOLDTHWAITE,  COntTQ, 

By  Mr.  Justice  Thornton  : 

This  was  a  bill  in  Chancery,  filed  by  the  defend- 
ants in  error,  against  the  plaintiff,  who  was  the  relict, 
and  administratrix  of  the  father  of  Nancy  ;  as  also, 
against  several  others,  co-distributees  with  the  said 
Nancy,  of  the  estate  of  her  deceased  father.  The 
object  of  the  bill,  was  to  recover  two  negro  children, 
on  the  ground  alleged,  that  the  father,  in  his  lifetime, 
had  given  their  mother,  a  negro  woman  named  Mary, 
to  the  said  Nancy :  and  to  procure  the  cancelment  of 
^  receipt  which  was  executed  by  Nancy,  soiae  short 
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time,  alleged  to  be  only  a  day,)  before  her  marriage 
with  the  said  Johii^Gilles,  to  the  plaintiff  in  error,  by 
virtue  of  which  receipt,  a  judgnjent  aguinst  the  said 
Sarah,  as  administratrix,  in  favor  of  cvie  Muse,  and 
by  him  assigned  of  record  to  the  defcndciiit  Nancy, 
was  claimed  to  be  satisfied  ;  as  also  fur  the  pajMneut 
of  the  amount  due  and  unpaid  upon  the  said  judg- 
ment. The  bill  charges,  that  this  receipt  was  fraud- 
ulently procured  from  the  defendant  Nancy,  by  false 
representations  made  to  her,  by  the  widow  and  co- 
distributees  ;  that  the  transfer  of  the  judgment,  was 
made  to  her  jointly  with  the  other  distributees  of  her 
father's  estate  ;  and  that  the  onl  v  consideration  of  the 
execution  of  it  was,  in  the  language  of  the  bill,  "  for 
and  in  consideration  of  the  said  slave  Marv;  hereto- 
fore  charged  as  given  to  your  oratrix,.  no  otlier  consi- 
deration whatever  having  been  given  to  your  oratrix 
for  the  same.'' 

The  bill  also  charges  that  this  receipt  was  executed 
without  the  knowledge  or  consent  of  the  said  John, 
and  was  in  fraud  of  his  marital  rights.  The  answers 
all  deny  the  gift  of  the  slave  Mary,  by  the  deceased 
father.  They  also  deny  any  fraudulent  representa- 
tions by  which  the  receipt  is  charged  to  have  been 
procurerl.  Tliej^  allege,  that  it  was  well  known  to 
Neuicy,  that  the  whole  interest  in  the  judgment,  was 
exclusively  her  own,  and  that  it  was  executed  upon 
a  final  distribution  of  the  whole  estate  of  her  father, 
l>etween  her,  and  her  co-distributees,  for  the  purpose 
of  enabhng  the  distribution  to  be  made  as  it  was,  by 
the  administratrix,  of  the  property  remaining  in  her 
hands,  after  the  payment  of  all  the  other  debts  due 
from  the  estate,  except  the  said  judgment.  The  proof 
wholly  fails,  to  establish  the  gift  of  the  slave  Mary,  to 
Nancy,  by  her  deceased  father;  or  to  sustain  the  allega- 
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tion  of  fraudulent  misrepresentations  inducing  the 
execution  of  the  receipt.     The  Chancellor  dismissed 
the  bill  as  airainst  all  the  other  defendants  to  it,  ex- 
cept  the  administratrix ;  and  decreed  the  unpaid  bal- 
ance of  the  judgment,  against  her,  to  be  satisfied  out 
of  the  unad ministered  assets  of  her  decedent's  estate, 
The  only  ground  upon  which  this  decree  can  be  sus- 
tained, is  that  this  receipt  is  a  nullity;  and  did  not 
discharge  the  judgment  as  it  purported  to  do.  We  do 
not  think  that  there  is  any  principle  of  equity,  which 
would  authorise  its  cancelment,   under  the  state  of 
facts  presented  by  the  record.     The  presumption  in 
favor  of  the  validity  of  a  receipt  must  prevail,  unless 
proven  to  have  been  procured  by  fraud,  mistake,  or 
ignorance  of  the  rights  of  the  party  executing  it.— 
Even  a  purely  voluntary  receipt,  like  a  gift  executed 
by  delivery  of  the  thing  given;  is  conceived  to  be 
binding  against  the  party  who  fairly,  and  understand- 
inglj  makes  it.     But  this  receipt  can  not  be  said,  to 
be  voluntary  in  its  character.     The  result,  from  the 
bill  and  answer  is,  that  if  it  was  not  executed  in  consi- 
deration of  the  slave  Mary,  as  expressly  alleged  in  the 
bill,  it  was,   at  least,  the  motive  which  induced  the 
administratrix  to  surrender,  and  divide  out  the  estate ; 
by  which  distribution,   thus  induced,  and  procured, 
the  said  Nancy,  not  only  only  received  more  than 
as  distributee,  she  was  entitled  to  ;  but  a  great  inju- 
ry might  have  accrued  to  the  administratrix  by  this 
divestiture  of  the  property  ;  which  of  itself,  would 
constitute  a  valid  consideration. 

So  fur  as  this  receipt  may  be  supposed  to  have 
been  made,  in  fraud  of  the  marital  rights  of  the  hus- 
band, although  the  bill  charges  that  a  fraud  was  prac- 
tised upon  him  in  general  terms,  yet  it  does  not 
present  ai)y  facts,  which  constitute  in  themselves 
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such  a  fraud.  To  constitute  a  fraud  upon  the  in- 
tended husband,  some  thing  more  must  appear,  than 
the  mere  facts  of  the  execution  of  the  receipt  without 
his  knowledge  and  consent,  and  the  subsequent  mar- 
riage, before  his  having  learned  it.  The  conceal- 
ment, or  failure  to  communicate  the  execution  of 
such  receipt,  is  only  one  of  the  necessary  ingredients 
in  the  fraud,  but  can  not  constitute  it.  It  does  not 
appear  that  he  ever  knew  that  ■  Muse  had  transferred 
to  her,  the  equitable  interest  in  this  judgment,  much 
less,  that  any  idea  was  ever  held  out  to  him,  that  on 
the  marriaore  he  would  be  entitled  to  it.  We  there- 
fore  do  not  think  it  void  on  this  last  ground,  any 
•iBac.Ab.485^^^®  than  on  the  first.*  So  far  as  the  decree  sub- 
8d  Brow^a'cTi^^*^  the  plaintiff  in  error  in  any  way,  it  must  be  re- 
R.345.  versed,  at  the  costs  of  the  defendants  in  error,  in  this 
Court,  and  in  the  Court  below. 


HAYNES  versus  SLEDGE  AND  MAXY. 

A  writ,  which  appeared  from  the  teste  thereof,  to  have  issued  on  Sundaj, 

held  void. 
But,  ruled  competent  for  a  plaintiff  by  replication  to  a  plea, '  that  a  writ  issued 

on  Sunday,^  to  show  facts  authori.^ing  its  issuance. 
Semble — ^that  circumstances  which  would  justify  the  service  of  process,  under 

the  statute  of  1803,  would  likewise  authorise  its  issuattce. 

The  plaintiffs  below,  Sledge  and  Maxy,  declared 
against  the  defendant  Haynes,  in '  the  action  of  tres- 
press  on  the  case.  The  defendant  plead  in  abate- 
ment of  the  writ,  that  it  had  issued  upon  the  Sab- 
bath, and  on  demurrer,  the  Circuit  Court  held  the 
plea  bad,  and  gave  judgment  thereon  for  the  plaintiff. 
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The  case  was  brought  np,  upon  this  point,  from  the 
Circuit  Court  of  Montgomery. 

GoLDTHWAiTE,  for  Plaintiff — Cited  7  Comy%  399  ; 
12  Dyer,  168. 

By  Mr.  Justice  Thornton: 

This  was  an  action  of  trespass  on  the  case,  brought 
by  the  defendants  in  error,  who  were  plaintiffs  be- 
low, against  the  present  plaintiff.  The  only  error 
assig^ned  is,  that  the  Court  below  sustained  the  de- 
murrerofthe  defendants  to  the  plea  in  abatement, 
filed  by  the  plaintiff.  The  plea  was,  that  the  ori- 
ginal writ  issued  on  Sunday,  as  was  apparent  from 
its  teste.  The  maxim  of  the  Common  Law  "  Dies 
Dominicus  non  est juridicuSj^  as  we  learn  from  all 
the  authorities,  which  we  consult  for  its  principles, 
expressly  embraced  and  avoided  every  original  pro- 
cess obnoxious  to  this  objection.*  ^  tiUe^u? 

There  is  no  provision  in  our  Constitution,  or  ^^^^J  jJ^^'gLPoT* 
enactment  of  our  Legislature,  which,  by  implication,  Bum  1596^-4 
or  expressly,  in  the  letter  or  spirit  of  it,  abrogates  this   ^"' 
rule.     The  Declaration   of  Rights  contains  several  ^ 

clauses  on  the  subject  of  religion;  all  of  which  have 
for  their  object,  the  preservation  of  the  rights  of  con- 
science, and  the  security  of  the  citizen  from  any  vio- 
lation of  his  civil  rights,  privileges,  and  capacities, 
by  means  of  any  religious  testes,  or  ecclesiastical  es- 
tablishments. It  is  expressly  said,  no  human  au- 
thority ought  in  any  case  whatever,  to  control,  or  in- 
terfere with  the  rights  of  conscience.  Now,  if  by 
express  legislation,  every  original  writ  were  declared 
void,  which  issued  on  Sunday ;  I  could  not  say  that 
such  an  act,  was  in  violation  of  the  letter,  or  spirit  of 
the  constitution.     I  would  rather  incline  to  the  opin* 
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ion,  that  it  would  not  be.  For  although  a  Jew,  a 
Turk,  or  a  religious  sectarian  of  any  conceivable 
faith,  or  persuasion,  might  fill  the  office  of  clerk; 
and  the  doing  of  the  forbidden  act,  would  be  no  hurt 
to  his  conscience,  and  a  fruitful  source  of  profit ;  yet, 
such  a  municipal  regulation,  of  the  functions  of  the 
oflSice,  would  surely  be  no  violation  of  the  rights  of 
conscience;  nor  unconstitutional  preference,  of  one 
sect  to  another ;  nor  estabUshment  of  reUgion  by  law. 
Then  the  Common  Law  rule  doing  the  same  thing, 
would  be  liable  to  no  greater  objection. 

We  do  not  hesitate  to  declare,  that  it  is  incompe- 
tent to  the  Judiciary,  to  abolish  this  rule  of  the  Com- 
mon Law.  To  decide  that  a  writ  issued  on  Sunday, 
is  valid,  would  be  equivalent  to  saying,  that  the  per- 
formance of  the  official  duties  of  a  large  class  of  pub- 
lic functionaries,  is  as  obligatory  upon  them,  on  this 
day,  as  on  any  other ;  for  if  the  officer  may  do  so,  it 
might  well  be  argued  that  he  must ;  and  we  would 
t>7"  judicial  decision,  be  imposing  a  duty  upon  him, 
contrary  to  the  Common  Law,  which  the  Legislature 
have  never,  in  this  instance,  thought  proper  to  abol- 
ish. 
' Aik.  Dig.  440  We  have  a  statute,,  making  void  to  all  intents  and 
purposes,  the  service  of  any  process  on  Sunday,  ex- 
cept in  criminal  cases,  or  for  a  breach  of  the  peace, 
unless  upon  affidavit  made  as  prescribed,  "  that  un- 
der cover  of  the  said  first  day  of  the  week,  the  per- 
son liable,  intends  to  withdraw,  or  escape  from  the 
State."  It  would  seem  to  me,  that  in  those  instan- 
ces, where  from  the  urgent  necessity  of  the  case, 
service  of  process  is  authorised,  its  issuance^  is  under 
the  same  circumstances,  rendered  a  matter  of  duty ; 
and  being  provided  for  the  prevention  of  fraud,  and 
iniquity,  could  not   shock  the  moral,  and  religious 
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aense  of  the  community,  as  a  general  disregard  of  the 
Sabbath,  assuredly  would.  If  the  writ  in  this  case 
had  beCrU  issued  under  circumstances  making  it  an 
exception  from  the  general  rule,  or  if  other  facts  exist, 
which  would  avoid  the  plea,  it  would  have  been  com- 
petent to  the  party  to  have  shewn  it,  by  his  replica.- 
tion ;  and  as  by  the  decision  of  the  Court,  it  was 
held  that  no  such  shewing  was  necessary,  the  oppor- 
tunity will  still  be  allowed  for  the  plaintiff  to  do  so. 

Let  the  judgment  be  reversed,  and  the  cause  re- 
manded. 


cox,  et  al.  versm  COX. 

In  an  action  against  several  copartners,  on  a  copartnership  debt,  tHe  notice  au- 
thorised by  the  statute  of  1807,  providing  for  taking  the  depositions  of  a  wiv 
ness,  about  to  leave  the  State,  is  good,  if  only  served  upon  one  partner. 

Where  a  commission,  to  take  the  testimony  of  a  non-resident  witness,  appeared 
to  have  regularly  issued,  the  Court  held  it  not  error,  that  the  witness,  b<iing 
temporarily  within  the  State,  was  examined  here,  and  his  interrogatories)  ta* 
ken  by  the  commissioner. 

The  answer  of  a  defendant,  to  a  bill,  filed  for  the  discovery  of  testimony  in  aid 
of  a  trial  at  Common  Law,  may  be  used,  by  the  plaintiff  on  that  trial,  or  not, 
and  if  used,  any  other  evidence  consibtent  with  the  issue,  is  not  thereb}'  pre- 
cluded. 

Assumpsit,  by  defendant  in  error,  in  the  Circuit 
Court  of  Madison  ;  and  the  plaintiff  declared  against 
the  defendants,  copartners  in  trade,  for  certain  goods, 
wares,  and  merchandize,  before  the  commencement 
of  the  suit,  sold  and  delivered.  It  appeai'ed,  from 
the  writ,  that  it  had  been  executed  upon  two  of  the 
partners,  and  returned  non  est  inventus^  as  to  one. 

In  support  of  his  claim,   the  plaintiff  offered  the 
deposition  of  a  witness,  which  had  been  taken,  on 
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an  affidavit,  that  he  was  about  to  leave  the  State  : 
also,  the  answer  of  the  defendants  to  a  bill  in  Chan- 
cery, filed  for  the  discovery  of  testimony;  and  the  de- 
positions of  a  non-resident  witness,  which  it  appear- 
ed had  been  executed  while  the  vdtness  had  been  on 
a  temporary  visit  to  the  State. 

After  judgment  in  favor  of  the  plaintiff,  defendants 
took  a  writ  of  error  here,  and  assigned  as  causes 
thereof, 

1.  That  the  notice  issued  to  the  defendants,  on  pro- 
ceeding to  take  the  testimony  of  the  witness,  (about 
leaving  the  State)  had  been  served  only  upon  one 
of  the  partners. 

2.  That  the  plaintiff  having  relied  on  the  answer 
of  the  defendants  in  Chancery,  was  thereby  preclud- 
ed from  introducing  evidence  aliunde,  as  to  the  an- 
swer, or  the  facts  therein  denied. 

3.  That  the  commission  to  take  the  testimony  of 
the  non-resident  witness,  had  been  executed  within 
this  State. 

* 

S.  Parsons,  for  Plaintiff  in  error — Cited  Aik.  Dig. 
1^6—3  Bibb's  Rep.  303—12  Veseij,  355—1  Peters' 
36J—Joh7is.  Ch.  R.  182—15  Johns,  R.—1  Peters'  372. 

Hopkins,  contra. — Cited  GorvonPart,  312 — Chit, 
on  BiUs,  37,  299—2  Marshall's  R.  615—3  LittelTsR. 
250,  378—1  Ste7vart,37A. 

By  Mr.  Justice  Hitchcock  : 
This  was  an  action  of  assumpsit,  brought  by  the  de- 
fendant in  error  against  the  plaintiffs  in  error,  as  part- 
ners, for  goods  sold  and  delivered.  The  writ  was  served 
upon  H.  and  J.  H.  Lewis,  and  returned  not  found,  as  to 
Cox.     The  declaration  is  against  them  all :  they  all 
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pleaded  jointly,  non-assumpsit,  &c.  and  a  verdict  and 
judgment  were  had  against  them  in  the  Court  below. 

At  the  trial  at  bar,  the  deposition  of  William  B. 
Scruggs  was  read  by  the  plaintiff,  to  which  excep- 
tion was  taken  by  the  defendants,  on  the  ground, 
that  notice  of  the  time  and  place  of  taking  the  same, 
was  served  only  on  one  of  the  defendants,  J.  H.  Lewis, 

It  appears  that  in  the  affidavit,  upon  which  the 
conimission  for  taking  this  deposition  issued,  the 
plaintiff  stated  that  the  witness  was  then  about  to 
leave  the  State  for  the  benefit  of  his  health,  and  that 
all  the  defendants  except  J.  H.  Lewis,  were  then 
absent  from  the  State.  The  Judge  directed  a  com- 
mission to  issue  to  take  the  deposition  of  Scruggs, 
upon  the  plaintiff's  giving  J.  H.  Lewis  five  days  no- 
tice of  the  time  and  place  of  taking  the  same,  which 
was  done,  and  the  bill  of  exceptions  shews,  that 
Scruggs  died  soon  after  the  deposition  was  taken, 
which  was  in  February,  1829.  The  writ  wa^ 
returnable  in  October,  182S.  The  pleadings  were 
made  up  at  the  return  term,  and  it  was  admitted  that 
the  firm  of  the  defendants  below,  was  dissolved  in 
1826. 

By  our  statute,  the  deposition  of  a  witness,  who 
is  about  to  leave  the  State,  may  be  taken  by  the 
Judge  where  the  cause  is  pending,  provided  suffici- 
ent notice  of  the  time  and  place  of  such  application 
has  been  given  to  the  opposite  party — "  or  said  Judge 
may  order  the  Clerk  of  the  Court  to  issue  a  commis* 
sion  to  one  or  more  persons  to  take  the  deposition  of 
such  witness,  such  notice  being  first  given  to  the 
adverse  party,  of  the  time  and  place,  when  and  where, 
such  deposition  is  to  be  taken,  as  the  Judge  award- 
ing the  same,  shall  direct." 
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All  depositions  are  taken  de  bene  esse,  and  can  not 
be  read  at  all,  if  at  the  time  of  trial,  the  personal  at- 
tendance of  the  witness  can  be  had.  But  to  prevent 
a  failure  of  justice,  the  statute  has  authorised  deposi- 
tions to  be  taken  in  certain  specified  cases,  leaving  it 
to  the  Judge  to  prescribe  the  notice  which  shall  be 
given  to  the  adverse  party.  In  this  case,  it  appears, 
that  the  defendants  were  sued  upon  a  partnership 
contract;  that  they  had  pleaded  jointly  ;  that  two  of 
the  defendants  were  out  of  the  State,  so  that  no  no- 
tice could  be  served  upon  them  ;  and  that  the  witness 
who  was  then  about  to  leave  the  State,  for  the  bene- 
fit of  his  health,  died  shortly  after  the  deposition  was 
taken. 

Under  these  circumstances,  we  think  the  notice, 
as  served,  was  suflicient.  It  being  a  partnership  debt, 
the  defence  being  joint,  all  were  liable  or  none.  It 
was  not  like  the  case  of  an  action  founded  in  tort 
tvhen  judgment  might  be  had  against  one  or  more, 
and  when  the  defence  might  be  separate,  or  when  it 
might  conflict  one  wath  the  other. 

The  expression  adverse  party  is  a  collective'  term, 
arid  does  not  necessarily  imply  a  separate  notice  to 
each  defendant ;  and  wx  may  intend  that  notice  to 
one  is  notice  to  all.  We  think  it  analagous  to  our 
statute,  which  authorises  service  of  a  writ  to  be 
made  upon  one  or  inore  partners,  and  declares  that, 
to  be  service  iipon  all.  The  dissolution  of  the  firm 
before  siiit  brought,  does  not  vary  the  case.  The  de- 
efeiidants  being  originally,  if  at  all,  jcJintly  liable,  no 
subsequent  arrangement  between  the  partners  ought 
to  change  the  remedy  of  the  plaintiffs.  In  cases  of 
protests  of  bills  of  exchange,  notice  to  one  partner, 
G^w?3i2^'  will  bind  all,  though  after  dissolution.* 

.    After  the  reading  of  the  above  deposition,  the  plain- 
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tiff  read  the  separate  answers  of  the  defendants  to  a 
bill  filed  by  the  plaintiff  during  the  pendency  of  the 
suit,  for  a  discovery  of-  testimony  to  aid  him  in  the 
trial  at  law.  In  these  answers,  Cox  admitted  tlie 
facts  charged  in  the  bill.  Hickman  Lewis  stated 
his  ignorance  of  the  facts ;  and  John  H.  Lewis  de* 
nied  them.  The  answers  were  all  read,  without  any 
objections  on  the  part  of  the  defendants. 

The  plaintiff  then  offered  to  read  the  depositions 
of  D.  J.  Hines,  and  William  H.  Wilkinson  taken  after 
the  answers  had  been  filed,  both  of  which  were  object 
ed  to,  on. the  grounds, 

1.  That  the  deposition  of  Wilkinson,  was  taken 
within  this  State,  though  it  was  applied  for  on  the 
ground  that  he  were  a  non  resident ;  and, 

2.  That  the  plaintiff  having  read,  and  relied  upon 
the  answers  in  Chancery,  of  the  defendants,  was  there- 
by precluded  from  taking  and  relying  upon  testimo* 
ny,  on  the  points  to  which  discovery  was  sought  by 
the  bill,  and  which  was  denied  by  the  answers. 

The  Court  overruled  these  objections,  admitted  the 
testimony,  and  instructed  the  jury,  that  they  were 
**  to  take  into  consideration  as  well  the  depositions 
as  the  answers,  in  coming  to  a  decision  of  the  case." 

As  to  the  first  objection,  it  is  sufficient  to  remark, 
that  it  is  immaterial  where  the  deposition  was  taken: 
the  witness  being  a  resident  of  another  State,  enti- 
tled the  plaintiff  to  the  benefit  of  his  testimony  on  in- 
terrogatories;  and  if  the  witness  was  temporarily 
here,  and  the  requisites  of  the  statute  were  complied 
with,  in  filing  the  interrogatories,  and  giving  the  de- 
fendant an  opportunity  to  file  cross  interrogatories, 
the  commissioner  had  the  right  -to  select  his  own 
time  and  place,  where  he  would  exeoiite  the  commis. 
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sioDy  and  eoulddo  it  as  well  within  this  State,  as  out 
of  it. 

Nor  is  there  any  force  in  the  second  objection. 
When  a  party  files  bis  bill  for  discovery  and  reliefs 
and  the  ground  of  equity  jurisdiction  is  predicated 
solely  upon  the  necessity  of  going  into  Chancery  for 
discovery;  if  that  fails,  the  bill  must  be  dismissed; 
no  testimony  aliunde  being  allowed  purely  in  aid  of 

«a  Bibb,  303.  the  jurisdiction  of  the  Court/  But  when  a  bill  is 
filed  for  discovery  of  testimony,  in  aid  of  a  trial  at 
Common  Law,  the  party  may  either  use  the  answers, 
or  not,  as  he  chooses,  and  if  used,  it  stands  upon  no 
other  or  higher  grounds  than  other  testimony,  and 
any  other  evidence  not  inconsistent  with  the  issue, 
may  be  introduced,  whether  it  contradicts   the  an- 

*ffmk'B  Ev.58  swer  or  not,  and  the  jury  will  weigh  the  whole  evi- 

*^*'*^'^^*  dence,  as  in  other  cases.* 

The  judgment  must  be  affirmed. 

Mr.  Justice  Thornton,  not  sitting  in  this  case- 


f  AULK  venui  THE  JUDGE  OF  THE  COUNTY  COUET  OF  MONROE 

COUNTY. 

Bvk  cannot  be  maintained  against  the  snrety  of  an  adminiftrator,  on  die  mi* 
ministration  bond ;  where  it  does  not  appear,  that  a  jndgment  ham  been  rei^ 
dared  regularly  against  the  administrator,  as  such. 

By' Mr.  Justice  Hitchcock. 

This  was  an  action  of  debt  brought  on  an  admin- 
istration bond,  against  one  of  the  secnritieSy  suggest 
ting  a  devastavit  by  the  administrator. 
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The  declaration  does  not  set  out  a  judgment  against 
the  administrator  as  such,  hut  declares  upon  a  judg- 
ment rendered  by  a  magistrate  in  favor  of  Wm.  A. 
Stewart,  against  him  generally,  for  medical  atten- 
dance during  the  last  illness  of  the  intestate,  and  a 
return  of  nulla  bona  on  the  execution.  There  isa  de« 
murrer  to  the  declaration,  but  two  pleas  afterwards 
appear,  upon  which,  a  verdict  and  judgment  were  rea 
dered  for  the  plaintiff. 

'  There  are  several  assignments  of  error,  one  of 
which,  only  will  be  considered,  which  brings  up  the 
sufficiency  of  the  declaration. 

This  Court  decided  in  the  case  of  Bjsrke  vs.  Ad- 
kins  J  et  ux^  that  before  an  administrator  could  "See  p.  we  «f 
be  8ued  for  a  devastamt^  there  must  have  been  a  judg- 
ment de  bonis  testatoris  regularly  entered  against  him. 
This  does  not  appear  to  have  been  .done  in  this  casOi 
and  it  is  conceived  that  a  security  to  an  administra* 
tion  bond,  stands  on  as  favorable  ground  as  the  ad- 
ministrator himself,  at  least.  Whether,  when  a  judg- 
ment is  had,  which  would  lay  the  foundation  for  a 
proceeding  against  the  administrator,  for  a  devastavit^ 
without  first  actually  fixing  a  devastavit  judicially 
upon  him;  it  would  enable  the  party  to  proceed  against 
the  security  in  the  bond,  it  is  unnecessary  to  decide. 
The  principle  decided  in  the  case  above  referred  to^ 
being  decisive  of  this  case,  the  judgment  must  be 

reversed. 
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THE  BRANCH  OF  THE  BANK  OF  THE  STATE  OF  ALABAMA  AT 

MONTGOMERY  vtrsus  HARRISON. 

The  notice  authorised  by  the  9th  section  of  the  act  of  incorporation  of  the 
Branch  of  the  Bank  of  the  State  of  Alabama  at  Montgomery,  to  a  maker  or 
indorser  of  a  bill  or  note,  need  not  be  under  the  corporation  seal. 

The  summary  proceeding  authorised  against  the  debtors  of^uch  Bank,  though 
different  from  the  Common  Law  course,  is  yet  remedial  in  its  character,  and 
if  substantially  pursued  will  not  be  defeated  by  mere  technicalities. 

This  was  a  motion  in  the  Circuit  Court  of  Mont* 
gomery  by  the  plaintiff  in  error  against  the  defendant, 
on  a  bill  of  exchange.  It  was  objected  that  the  no- 
tice should  have  been  under  the  corporate  seal  of  the 
Bank,  and  that  it  was  otherwise  insufficient.  The 
Court  below  quashed  the  notice,  and  the  cause  was 
brought  into  this  Court  by  writ  of  error. 

By  Mr.  Justice  Thornton  : 

This  was  a  proceeding  in  the  Circuit  Court  of 
Montgomery,  under  the  9th  section  of  the  act  incor- 
porating and  establishing  the  Branch  of  the  Bank  of 
the  State  at  that  place.  The  notice  was  quashed, 
and  judgment  entered  for  the  defendant,  which  is  as- 
signed  as  error.  The  object  of  the  sectiox,.  which 
gives  the  remedy  here  pursued,  was  a  substitution  of 
the  President  of  the  institution,  for  an  attorney,  who 
otherwise  would  have  been  required  to  be  appointed, 
according  to  the  peculiar  mode  of  action  by  a  cor- 
poration. The  President  for  the  time  being,  who  is 
a  public  officer,  is  made,  as  to  the  mere  mode  of  in- 
stituting legal  proceedings  in  behalf  of,  or  against  the 
Bank,  the  medium  of  action ;  thereby  superseding  the 
necessity  of  all  those  technical  means,  required  by  the 
Common  Law,  in  the  conduct  of  such  litigation.    Al- 
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though  this  provision  of  the  act  of  incorporation  pro- 
vides a  summary  remedy,  different  from  the  Common 
Law  course,  yet  is  it  also  remedial  in  its  character, 
and  if  substantially  pursued,  should  not-  be  defea- 
ted by  scholastic  criticism.  The  clause  in  the  char- 
ter, after  describing  the  cause  of  actionj  as  one  in  fa- 
vor of  the  Bank,  &c.,  proceeds  thus,  "it  shall  be  law- 
ful for  the  President  thereof,  after  havinj?  jjiven  thir- 
ty  days  notice  to  the  maker,  or  endorser,  as  the  case 
may  be,  to  move  the  Circuit  Court  of  the  county 
in  which  said  Branch  Bank  may  be  established,  on  pro- 
ducing to  said  Court,  before  whom  the  motion  is 
made,  the  certificate  of  the  President  thereof,  that 
the  debt  is  really  and  bona  fide  the  property  of  the 
Branch  of  the  Bank  of  the  State  of  Alabama,  for 
judgment;  and  the  Court  shall  proceed  to  render 
judgment  accordingly."  The  notice  in  this  case  cmi- 
forms  literally  with  the  act.  It  is  given  by  the  Presi- 
dent as  such,  notifying  the  defendant,  that  he  will 
move  for  judgment,  on  a  bill  of  exchange,  which  he 
avers  is  due  to,  and  owned  by  the  said  Branch'Banlc. 
The  office  of  the  notice  is  to  inform  the  party  of 
such  matter,  as  will  enable  him  to  make  defence 
against  the  motion.  Here  the  cause  of  action  is  par- 
ticularly set  forth ;  the  property  alleged  to  be  in  the 
Bank,  and  the  time,  and  place  of  moving,  distinctly 
averred.  The  objections  urged  in  this  case,  are,  that 
the  notice  does  not  say  expressly,  in  whose  favor  ihe 
motion  will  be  made,  and  that  it  is  not  under  the 
corporate  seal.  When  we  consider,  that  the  act  re- 
quired to  be  done  by  the  President,  that  is,  giving: 
the  notice,  is  not  the  act  of  the  corporation,  but  of 
its  officer;  and  is  not  by  virtue  of  an  authority,  de- 
rived either  mediately,  or  immediately  from  the  cor- 
poration, it  will  readily  appear,  that  the  authenticity 
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of  its  seal  is  not  requisite.  And  as  for  the  other  obr 
jection,  if,  by  necessary  legal  implication  anj  fact, 
is  apparent  in  the  notice,  which  it  is  important  to  the 
defendant  to  know,  1  would  consider  it  sufficient 
Could  any  one  fail  to  know,  under  this  notice,  in 
whose  favor  the  judgment  sought  against  him,  should 
be  rendered?  The  judgment  is  the  act  of  the  C!ourt| 
and  is  nothing  more  than  the  legal  result,  from  the 
facts  disclosed  in  the  notice,  and  the  act  of  incorpora- 
tion. If  the  charter  had  expressly  directed  the  judg- 
ment, to  be  rendered  in  favor  of  the  President,  it 
should  be  so  entered ;  but  in  the  absence  of  such  a 
direction,  it  would  surely  be  a  palpable  error,  to  render 
judgment,  except  for  him,  in  whom  the  right  is.  I 
think  the  notice  in  this  case  is  a  substantial  compli- 
ance with  the  act;  that  it  gives  sufficient  information 
of  every  matter  necessary  to  the  defence,  and  would 
have  authorised  the  hearing  of  the  motion  for  a  judg- 
ment. 

Let  the  judgment  be  reversed,  and  the  cause  x^ 
mandod. 


HARRISON  venu$  WEAVER. 

Where,  in  an  action,  by  the  indprsee  of  a  note  against  the  maker,  the  deelam 

tton  described  it  as  payable  to  A,  JB,  or  order,  and  the  note  was  p^jahif^^ 

lope  to  A.  B.— held  to  be  an  immaterial  variance. 
A  variance  in  the  description  of  a  cuntracl,  which  must  be  construed  the  same, 

whether  the  variance  exist  or  not,  not  changing  its  nature  ;  Will  not  be  n- 

^rded. 

VVeaver  instituted  an  action  of  debt  in  the  Circuit 
Court  of  Bibb,  as  endorsee  of  a  promissory  note.  The 
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declaration,  filed  in  the  cause,  complained  against 
the  defendant,  as  the  maker  of  a  note,  payable  to  one 
McGough  or  order,  and  by  the  latter,  endorsed  to  th^ 
plaintiff:  but  the  note,  when  produced  on  the  trial, 
was'  payable  alone  to  McGough  and  not  to  order ; 
whereupon  the  defendant  moved  the  Court  to  ex- 
clude the  note  as  evidence  of  the  demand,  because 
of  the  variance  apparent  in  the  declaration :  but  the 
Court  held  the  objection  unavailing,  and  judgment 
was  entered  for  the  plaintiff.  The  defendant  took  a 
bill  of  exceptions  upon  this  point,  and  brought  the 
case  into  this  Court. 

Pickens  &  Clark,  for  Plaintiff 

GOLDTHWAITE,  COTltra. 

By  Mr.  Justice  Hitchcock  : 

This  was  an  ac.tion  of  debt  on  a  promissory  note 
dated,  20th  January,  1831,  for  $60,  due  the  8th  March, 
1832,  made  by  the  defendant,  payable  to  John  Mc- 
Gough The  declaration  is  in  the  usual  form,  and 
corresponds  with  the  note,  except  that  it  describes  it 
as  payable  to  John  McGough,  or  order — the  plaintiff 
declares  as  the  endorsee  of  the  original  payee. 

At  the  trial  below,  the  defendant  objected  to  the 
note  being  read  to  the  jury  on  the  ground  of  va- 
riance between  it  and  the  declaration,  in  describing  it 
as  payable  to  order,  when  the  words,  or  order,  were  not 
in  the  note.  The  Court  overruled  the  objection,  and 
permitted  the  note  to  be  read,  to  which,  exception 
was  taken,  and  which  is  assigned  for  error  here. 

It  is  a  general  rule,  that  the  contract  declared  on, 
must  be  stated  correctly,  and  if  the  evidence  difi«r 
from  the  stiatement,  the  whole  foundation  of  the  mo- 
lion  fails,  and  if  the  party  attempts  to  set  oat  the  con- 
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tract  in  h(sc  vcrla,  a  Xechnical  varwiwe  in  an  immate- 
rial matter  will  be  noticed.     But  wlieu  tbe  pleader 
does  not  altcinj)t  this  puriiculurilj,  it  is  sufficient  to 
a  1  Chit  PI  d^^'l^^*^  accordijjg  to  the  legal  effect  of  the  contract.* 
334.  By  our  t^tutute,  ''all  bonds,  bills  single,  promissory 

notes,  and  all  other  writings  for  the  pajnuent  of  mo- 
ney or  any  other  thing,  may  be  assigned  by  endorse- 
ment, whether  the  same  be  made  payable  to  tJie  order 
or  assigns  of  the  obligee  or  payee  or  not,  and  the 
assignee  may  sue  in  his  own  name,  and  maintain 
any  action  which  the  obligee  or  payee  might  hare 
maintained  thereon,  previous  to  assignment,"  &c.  By 
this  statute  the  legal  effect  of  a  note  not  payable  to 
order,  is  precisely  the  same  as  if  payable  to  order, 
and  the  pleader  not  having  attempted  to  describe  the 
note  in  hcec  verba,  the  objection  was  properly  over- 
ruled. 

The  plaintiff  in  error  has  relied  upon  the  case  of 
^9  Wheat  558 'S'^^^^  et  ol.  VS.  Dorr.^  There  the  action  was  upon 
two  promissory  notes:  one  of  the  notes  was  for  $311 
31,  payable  twelve  months  after  date,  to  the  defen- 
dants, order  at  the  Bank  of  Discount  and  Deposit  of 
the  United  States,  at  Lexington,  but  it  was  describ- 
ed as  a  note  payable  generally,  omitting  the  time — 
that  it  was /o  07*6/cr — and  the  place  where  payable; 
the  other  note  was  for  $10,065,  payable  at  the  Office 
of  Discount  and  Deposit  of  the  Ba?fk  of  the  Vyiited 
States,  without  defalcation,  for  value  received;  but  in 
the  declaration  there  was  a  total  omission  to  state 
where  the  note  was  payable.  In  relation  to  the  first 
note  the  Court,  say,  "  these  are  all  material  parts  of 
the  declaration,  and  they  are  all  omitted ;  and  in  re- 
lation to  the  latter,  they  say,  that  nothing  is  clearer, 
both  upon  principle  and  authority,  than  that,  if  the 
place  where  a  note  is  payable,  is  omitted  in  the  decla*' 
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ration,  it  is  fatal;  there  is  a  variance  in  the  essence  of 
the  instrument,  as  declared  on  and  proved. 

Had  the  question  in  that  casef  only  presented  the 
single  point  of  variance,  that  the  one  under  considera- 
tion does,  to  wit,  insertion  of  the  words  or  order  ;  and 
had  the  Kentucky  statute  been  the  same  as  ours,  and 
whether  it  was  or  not,  does  not  appear ;  we  cannot 
think  the  Supreme  Court  of  the  United  States  would 
have  decided  the  variance  as  fatal.  Upon  the  other 
grounds,  to  wit,  the  omission  to  state  the  time  when, 
and  the  place  where,  the  notes  were  payable,  the  Court 
seem  to  have  predicated  that  decision ;  these  points 
are  particularly  noticed  by  the  Court,  and  upon  which 
there  was  sufficient  ground  for  the  decision  of  the 
Court. 

'   In  the  case  of  Ferguson  \s.  Harwood,'^  a  variance  •^Cnmeh^oi 
is  held  immaterial,   where  it  does  not  change  the 
nature  of  the  contract,  which  must  receive  the  same 
legal  construction,  whether  the  words  be  in  or  out  of 
the  declaration;  that  is  clearly  the  case  here. 

The  judgment  must  therefore  be  affirmed. 
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OUVER  versus  ATKINSON. 

ITIm  aiuvirer  of  a  garnishee,  that  debtor  had  placed  in  his  posBeasion  money 
which  he  believed  belonged  to  the  United*  Stated,  held  not  sufficient,  imcoo- 
troverted,  to  authoiise  a  judgment. 

The  plaintiff  in  error  was  summoned  at  the  instance 
of  Atkinson,  to  answer  what  money,  goods,  &c.  he 
had  in  his  hands  of  one  Deweese,  the  debtor  of  defen- 
dant. The  plaintiff,  in  his  answer,  acknowledged  him- 
self to  be  in  possession  of  certain  monies,  which  the 
debtor  had  placed  with  him  for  safe  keeping,  and  which . 
he,  the  debtor,  said  (and  which  the  garnishee  believed) 
belonged  to  the  United  States.  On  this  answer,  uncon- 
troverted,  the  Circuit  Court  of  Dallas  rendered  judg- 
ment against  the  plaintiff,  and  he  took  a  writ  of  er- 
ror  to  this  Court, 

Clark,  for  Plaintiff — Goldthwaite,  contra. 

By  Mr.  Justice  HrrcHcocK : 

William  Atkinson  obtained  a  judgment  in  theCif- 
cuit  Court  of  Dallas  county,  against  A.  C.  Deweese, 
at  the  March  term,  1832,  of  said  Court  for  one  hun- 
dred dollars,  and  on  the  20th  day  of  August  following, 
the  plaintiff  made  an  affidavit  before  a  Justice  of  the 
Peace,  that  the  defendant  had  no  property  within  his 
knowledge  whereof  to  make  the  money,  but  that 
Benjamin  Mott,  Charles  Votey,  and  John  Oliver, 
were  indebted  to  him,  &c. ;  upon  which  a  summons 
of  garnishment  was  issued  against  them.  The  two 
first  answered,  and  admitted  assets  to  a  small  amount 
Oliver  did  not  appear.  On  the  eighth  July,  1833,  a 
notice  was'  served  on  him  to  show  cause  why  a  judg* 
ment  nunc  pro  tunCj  should  not  be  entered  against 
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him  for  his  default  in  not  appearing  to  answer  the 
summons;  and  at  the  fall  term,  1833,  of  said  Court, 
a  judgment  nunc  pro  tunc,  was  entered  ;  upon  which 
a  SCI.  fa.  issued,  returnable  to  the  Spring  term,  1834, 
of  said  Court,  At  that  term,  Oliver  appeared  and 
made  answer,  "  that  in  his  absence  from  home  one 
day,  the  defendant,  A.  C.  Deweese,  deposited  with 
the  wife  of  said  Oliver  $46  in  silver,  of  which  his  wife 
informed  him  on  his  return  home  the  same  evening; 
and  after  dark  of  that  day,  after  returning  home,  a 
garnishment  was  served  upon  him.  Next  day  he  saw 
Deweese,  and  conversed  with  him  on  the  subject; 
and  he,  Deweese,  informed  him,  that  the  money  was 
public  money,  belonging  to  the  United  States  Post 
Office  Department,  and  that  he  had  deposited  it  with 
the  wife  of  said  Oliver  for  safe  keeping  until  he 
could  pay  it  over.  The  money  is  still  in  the  hands  of 
said  Oliver.  He  states,  that  he  knows  Deweese  ve- 
ry well :  he  is  poor,  and  has  little  or  no  money,  ex- 
cept that  which  he  receives  as  Post  Master  at  Plea- 
sant Hill.  He  believes  the  money  belongs  to  the 
United  States,  and  he  knows  of  no  gther  property," 
&c.  Upon  this  answer,  a  judgment  was  entered  up 
against  Oliver  for  forty-five  dollars ;  to  reveirse  which, 
the  case  has  been  brought  here. 

Several  assignments  were  made ;  only  one  of 
which  will  be  noticed,  which  is  considered  decisive.  . 
of  the  case,  (all  the  others  are  considered  as  waived 
by  the  appearance  and  answer  of  the  garnishee,)  to- 
wit :  "  that  the  amount  for  which  judgment'  is  ta- 
ken, is  stated  to  be  ascertained  by  an  answer  filed  by 
Oliver,  when  the  facts  in  the  answer  do  not  author- 
ise a  judgment  against  the  garnishee." 

'  The  statute  upon  which  this  proceeding  is  predi- •Aik.  Dig.  49 
cated,*  declares  "that  it  shall  be  lawful,  upon  the  ap- 
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pearance  and  examiQation  of  the  garnishee  to  enter 
up  judgment,  and  award  execution  against  him  for 
all  sums  of  money  ackno7vkdged  to  be  due  to  the  de- 
fendantffrom  kim.^^ 

There  was  certainly  no  admission  here,  by  Oliver, 
of  his  indebtedness  to  Deweese.  He  states  the  cir- 
cumstances under  which  the  money  was  received,  and 
concludes  by  stating  his  belief  that  the  money  be- 
longed to  the  United  States.  This  statement  being 
made  under  oath,  must  be  taken  to  be  true,  until  con- 
troverted by  the  oath  of  the  plaintiff,  when  an  issue 
is  to  be  made  up  and  tried,  as  in  other  cases. 

The  judgment  must  therefore  be  reversed,  and  the 
cause  remanded. 


IVEY  vmuB  HARDY. 

In  suits  between  a  white  man,  and  a  free  person  of  color,  or  of  mixed  Uood 
within  the  third  degree,  where  the  amount  in  controversy  is  under  twenty 
dollars,  and  the  former  is  sworn,  the  latter  has  also  a  right  to  the  adTaatage 
of  his  own  oath. 

This  was  a  suit  before  a  Justice  of  the  Peace  of 
Pike  county,  commenced  by  the  defendant  in  error. 
On  appeal  to  the  Circuit  Court,  the  presiding  Judge  re- 
fused to  allow  the  plaintiff  in  error  the  privilege  of 
his  own  oath,  (the  amount  in  controversy  being  un- 
der twenty  dollars)  and  on  this  point,  he  prosecuted 
a  writ  of  error  to  this  Court. 

By  Mr.  Justice  Hitchcock. 

The  question  involved  in  this  case,  is,  whether. 
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when  a  white  man  sues  a  free  person  of  color  or  of 
mixed  blood  within  the  third  degree,  in  a  case  un- 
der twenty  dollars,  and  offers  his  own  oath  to  estab- 
lish his  claim,  the  defendant  can  be  permitted  to  be 
examined  on  oath,  touching  the  suit,  in  his  own  de- 
fence ?  The  Court  below  decided  that  he  could 
not. 

By  an  act  of  the  Legislature'  it  is  declared  that,^^jj^  ^.  ^^ 
"  if  the  sum  claimed  be  twenty  dollars,  or  under,  the 
Justice  of  the  Peace  may  at  the  trial  of  the  cause, 
proceed  to  examine  the  plaintiff  and  defendant,  on 
oath,  and  give  judgment  as  to  him  the  right  of  the 
cause  may  appear.''  By  an  other  act,St  is  declared, 
"  that  all  negroes,  mulattoes,  Indians  and  all  persons 
of  mixed  blood,  descended  from  negro  or  Indian  an- 
cestors, to  the  third  generation  inclusive,  though  one 
ancestor  of  each  generation  may  have  been  a  white 
person,  whether  bond  or  free ;  shall  be  taken,  and 
deemed  incapable  in  law,  to  be  witnesses  in  any 
case  whatever,  except  for  and  against  each  other." 

It  is  by  virtue  of  the  first  of  these  recited  statutes, 
that  the  defendant  in  error  claims  the  benefit  of  his 
own  oath  against  the  plaintiff  in  error,  and  by  virtue 
of  the  latter,  that  he  expects  to  exclude  the  oath, 
which  the  same  statute  extends  to  the  plaintiff  in  er- 
ror. 

We  do  not  think  these  statutes  are  to  be  thus  con- 
strued. The  latter  statute  is  restrictive  of  a  right 
which  would  otherwise  be  extended  to  that  class  of 
persons,  in  common  with  others — must  be  strictly 
construed,  and  consequently,  confined  to  cases  in  which 
they  are  called  to  testify  as  witnesses  in  the  common 
acceptation  and  understanding  of  the  term.  The 
first  statute  extends  a  right  to  the  plaintiff,  which  the 
.Common  Law  does  not  give.      It  is  general  in  its 
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terms :  the  right  is  secured  to  each  party,  and  when 
the  plan  tiff  claims  the  benefit  of  it,  he  must  take  it 
subject  to  all  its  conditions  and  consequences.  It  is 
in  the  nature  of  a  summary  Chancery  proceeding, 
when  the  statements  on  oath  of  each  party  are  taken, 
and  judgment  is  given  according  "  as  the  right  of  the 
cause  may  appear."  To  give  the  plaintiff  the  bene- 
fit of  this  statute,  and  exclude  the  defendant  from  it, 
under  the  prohibition  of  the  other,  would  open  a 
door  to  very  great  frauds,  and  would  be  subversive 
of  every  principle  of  justice. 

The  judgment  must  be  reversed,  ^nd  the  cause 
manded. 


CHAMBERLAIN,  AdinV.  rf«  bonis  non,  versus  BATES,  AdmV. 

An  administrator  dt  bonis  iwwf,  cannot  sustain  an  action  at  law,  against  the  rep* 
resentatives  of  a  former  administrator,  to  recover  money  received  by  the  Ial« 
ter,  in  the  course  of  a  partial  administration,  and  not  accounted  for,  or  paid 
over. 

The  authority  of  an  administrator,  de  bonis  non,  embraces  only  such  of  the  per- 
sonalty of  the  first  decedent,  as  remains  unadministend,  i.  e.  in  spede,  muilend 
or  uneonverted  by  his  predecessor. 

This  case  was  iried  in  the  Circuit  Court  of  Mobile. 
Chamberlain  administrator  de  bonis  nan,  of  the  estate 
of  one  Negus,  left  unad ministered  by  James  P.  Bates 
his  former  representative;  declared  in  assumpsit 
against  the  defendant,  administrator  of  Bates,  to  re- 
cover a  sum  of  money  alleged  to  have  been  received 
by  the  latter,  while  the  administrator  of  Negus,  and 
which  had  never  been  accounted  for,  or  paid  over. 
On  demurrer  by  the  defendant,  the  Court  held  the 
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demurrer  well  talsen,  and  rendered  judgment  in  fa- 
vor of  the  defendant ;  when,  by  writ  of  error,  the  case 
came  to  this  Court. 

The  only  principle  raised  here,  was  as  to  the  au- 
thority of  an  administrator,  de  bonis  non,  to  sue  for 
assets  received  and  converted  by  the  former  deceased 
representative  of  his  intestate. 

By  Mr.  Chief-Justice  Saffold  : 

The  action  was  assumpsit,  brought  by  Chamber- 
lain as  administrator  de  bo?iis  non  of  the  estate  of  Ne- 
gus, to  recover  of  the  defendant  as  administrator  of 
James  P.  Bates,  the  former  administrator  of  said  Ne- 
gus, a  sum  of  money  received  by  the  latter  in  the 
course  of  his  partial  administration  of  said  estate,  and 
which  he  had  failed  to  pay  over,  or  otherwise  to  ac- 
count  for. 

To  the  declaration,  to  this  effect,  was  filed  a  gen- 
eral demurrer,  on  which  the  Court  gave  judgment  for 
the  defendant. 

This  judgment  on  demurrer  is  assigned  as  errone- 
ous, and  is  the  only  question  for  revision. 

This  question  is  now  for  the  first  time  presented 
for  the  consideration  of  this  Court :  it  is  not  unimpor- 
tant in  principle,  nor  entirely  free  from  difficulty. 
Yet  as  the  argument  has  been  brief,  and  ex  parte^ 
I  will  but  concisely  investigate  a  few  of  the  promi- 
nent points  necessarily  involved. 

The  principle  is  sufficiently  clear,  that  an  execu- 
tor or  administrator,  during  the  progress  of  the  ad- 
ministration, is  directly  responsible  to  creditors,  to 
the  extent  of  assets  received ;  and  ultimately  to  the 
legatees  or  distributees  for  any  residuum  of  the  per- 
sonalty; and  consequently  after  the  death  of  an  execu- 
tor or  administrator,  his  executor  or  administrator  is 
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payments  ipade,  imply  an  admission  of  sufficient 
sets. 

The  plaintiif,  in  support  of  his  right  of  action,  re- 
lies, as  authority,  upon  a  decision  of  the  Supreme 
Court  of  Massachusetts,  where,  as  he  suggests,  the 
statute  provides  pro  rata  payments  in  case  of  insol- 
vency, in  a  manner  similar  to  ours.  It  is  the  case 
of  Jervett  vs.  Jewett,  adnCx^  It  is  true,  that  thfe  re- 
•5  Mass.  R«p.  marks  of  Chief  Justice  Pctrsons,  who  delivered  the 

9/6. 

opinion  of  the  Court,  afford  some  countenance  to  the 
principles  insisted  on  in  support  of  this  action ;  but 
that  case  was  essentially  different  frdm  feis,  and  the 
question  originated  out  of  an  act  of  the  Probate  Coilrt» 
in  removing  an  administratrix  from  the  trust,  pending 
an  action  against  her  by  a  creditor  of  the  intestate, 
which  removal  was  by  authority  of  a  statute  of  that 
State,  the  special  provisions  of  which,  or  how  far  they 
may  have  influenced  the  decision,  do  not  appear. 
The  want  of  assets,  and  this  removal,  were  plead  ad 
matter  of  defence,  and  on  demurrer,  the  plea  was 
sustained.  In  giving  the  opinio^,  the  Chief  Justice 
remarked,  that  if  the  defendant  had  assets,  she  mvis/t 
account  for  them  with,  and  pay  them  over  to  the  &no 
ceeding  ^ministrator.  But  in  support  of  this  posi- 
tion he  cited  no  authority.  And  in  conclusion,  he 
said,  that  considering  the  manner  in  which  the  assets 
of  the  deceased  were  appropriated  by  their  law,  the 
Court  were  of  opinion  the  plaintiff  could  no  longer 
sustain  his  action.  He  had,  however,  previously  ad- 
mitted, that,  at  Common  Law,  the  defendant  might 
retain  sufficient  assets  for  the  payment  of  the  debt 
against  the  subsequent  administrator ;  but  he  pro- 
ceeded on  the  principle,  that  theCommbn  Law  mode 
of  marshalling  the  assets  for  the  payment  of  debCs, 
according  to  their  degrees  of  priority,  may  have  giv- 
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en  a  sanction  to  the  retainer,  which  their  statutes  did 
not.  Whatever  may  be  the  correct  rule  of  decision 
respecting  the  right  of  a  removed  administrator  to  re- 
tain assets  in  such  case,  especially  under  the  statute 
of  that  State,  I  think  it  may  be  safely  assumed,  that 
according  to  the  Common  Law,  remaining  unimpair- 
ed in  this  State,  the  representatives  of  a  deceased  ex- 
ecutor or  administrator  may  here  retain  a  sufficiency 
of  the  converted  assets,  to  satisfy  all  demands  which 
were  chargeable  against  the  latter,  in  the  fiduciary 
capacity  during  the  continuance  of  the  trust.  The 
law  and  the  reason  may  be  different  in  the  case  of  re- 
m(wa/,. which  implies  direliction  of  duty,  and  a  conse- 
quent necessity  for  prompt  settlement. 

Such  is  the  spirit  of  our  statute  on  this  subject, 
which  has  also  been  referred  to  in  support  of  this  ac- 
tion. It  authorises  the  Orphan's  Court,  where  ad- 
ministration has  been  granted  on  insufficient  securi- 
ty, to  require  other  that  is  sufficient :  also  where  any 
administrator  has  embezzled,  wasted,  or  misapplied, 
all,  or  any  of  the  decedents,  estate,  or  shall  refuse  or 
neglect  to  give  bond  with  security  as  aforesaid,  to 
forthwith  reVoke  or  repeal  the  letters  of  administrar 
tion,  and  grant  others  to  such  person,  entitled  thereto, 
as  will  give  the  requisite  bond.  The  subsequent 
administrator  "may  have  actions  of  Trover,  detinue, 
account,  and  on  the  case,  for  such  goods  or  chattels 
as  came  to  the  possession  of  the  former  administra- 
tor, and  were  withheld,  wasted,  embezzled,  detained 
or  misapplied,  by  any  of  them,  and  no  satisfaction 
made  fojr  the  same/'  By  this  I  would  understand, 
that  authority  is  given  to  the  new.  administrator,  im- 
mediately, to  institute  either,  or  all  the  actions  men- 
tioned, t^t  may  be  most  appropriate  for  any  miscon- 
duct, or  either  of  the  wrongs  therein  specified.     It  is 
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justly  to  be  inferred  that  the  Legislature,  by  express- 
ly prescribing  these  remedies,  intended  to  confer  on 
the  subsequent  administrator,  more  extensive  powers 
than  by  the  Common  Law,  are  incident  to  adminis- 
trators de  bonis  non ;  otherwise  it  would  have  been 
suflScient  merely  to  have  authorised  the  removal,  and 
the  subsequent  appointment. 

On  the  part  of  the  defendant  has  been  cited  the 

•6  Hand  R  51  ^^®  ^^  Cokman,  adm.  v.  McMurdo,  et  aV  The  action 
was  by  an  administrator  de  bonis  non,  against  the  repre- 
sentatives of  the  former  administrator,  as  is  the  case 
before  us.  The  President  of  the  Court  being  ab- 
sent, the  other  Judges  gave  their  opinions  seriatim, 
at  great  length,  and  after  full  discussion.  The  deci- 
sion denied  the  right  of  action,  Judge  Cooker  alone 
dissenting.  He  also  inclined  to  admit  that  the  Com- 
mon Law  was  against  the  right  of  action,  but  con- 
tended for  the  right  in  Virginia,  on  the  ground  of 
long  usage,  and  the  operation  of  statutes  in  that  State, 
which  the  majority  of  the  Court  determined  to  have 
been  repealed. 

Judge  Carr  adopts  the  principle,  that,  if  an  execu- 
tor dies  intestate,  only  the  personal  estate,  the  proper- 
ty rvhereofis  not  altered,  shall  go  to  the  administra- 
tor de  bonis  non,  and  not  to  the  next  of  kin  of  the.  ex- 
ecutor; because  from  the  time  the  executor  dies  in- 
testate, the  first  testator  dies  intestate  also,  and  it 
was  the  executors  own  fault  that  he  did  not,  as  he 

J^  ^Wms.  mjgiit^  alter  the  property.*  Again,  "  that  every  thing 
is  unadministered,  which  has  not  be,en  reduced  into 
actual  possession,  and  converted  by  the  administra- 
tor :!'  also,  "that  an  administrator (fe  5o;z«5 non,  is  en- 
titled to  all  the  goods  and  personal  estate,  such  as 
terms  for  years,  household  goods  &c.,  which  remain 
in  specie,  and  rvere  not  administered  by  the  first  ad- 
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ministrator  :  as  also  debts  due  the  intestate."  Such 
is  found  to  be  the  doctrine  of  the  Common  Law.'  ,g^^  ^^  ^^^ 
From  these  principles  it  results,  that  the  authority  ex vs  4 admrs 
of  an  administrator  de  bonis  non,  embraces  only  such  BrownTf  Sw! 
of  the  personalty  of  the  first  decedent  as  remains  w;^- *' ^'**' ^^^* 
administered^  i.  e.  in  sj>ecie,  U7ialtered  or  unconverted 
by  his  predecessor.  Hence  it  is,  that  the  letters  or 
commission  of  an  administrator  de  bonis  non  is  held 
to  extend,  as  his  title  imports,  to  the  unadministered 
assets  alone,  and  so  far  only  is  one  in  that  capacity  to 
be  regarded  a  trustee  for  distributees,  and  representa- 
tives of  the  testator  or  intestate.  In  the  Virginia 
i^^ase  cited,  Judge  Grcmg  remarks,  that,  "No  case  has 
ever  occurred  in  England,  in  which  an  administrator 
de  bonis  rum  has  ever  asserted  a  claim  against  the 
representatives  of  a  deceased  executor  or  administra- 
tor, at  law  or  in  equity,  for  an  account  of  the  assets 
wasted  or  converted  to  his  own  use,  by  the  executor 
or  administrator ;  and  consequently  no  adjudged  case 
is  to  be  found  expressly  affirming  or  denying  the  pro- 
priety of  such  a  claim."  He  also  draws  what  ap- 
pears to  be  the  just  and  necessary  disintction  be- 
tween an  administrator  de  bonis  non,  and  a  tempora- 
ry administrator  commissioned  to  act  during  the  mi- 
narity,  absence  &c.,  of  the  person  entitled  to  the  gen- 
eral trust ;  a  distinction  which  the  agument  of  the 
plaintiffs  counsel  in  this  case  would  have  the  effect 
to  destroy.  He  says  the  commission  of  an  adminis- 
trator, de  bonis  non  gives  him  only  the  goods  not  adr- 
ministered;  "whilst  in  cases  of  an  infant,  executor 
or  administrator,  or  where  one  entitled  to  administra- 
tion, or  as  executor,  is  absent,  or  is  obstructed  by  a 
pending  suit ;  whenever  the  impediment  is  removed, 
a  general  probate  or  administration  is  granted  to  him 
for  the  whole  estate,  and  the  administration  is  grant- 
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ed  in  the  mean  while  to  the  administrator  durante 
minori  (Btate  or  durante  absentia^  (yi^ 'pendente  lite,  for  the 
use  of  the  executor  or  administrator,  to  whom  a  gen- 
eral probate  or  ad  ministration  may  afterwards  be  com- 
mitted. They  are  only  the  bailees  of  such  general 
executor  or  administrator,  and  therefore  responsible  to 
them."  So,  if  administration  be  granted  to  an  im- 
proper person,  or  l)y  an  improper  Court,  and  after- 
wards revoked,  the  subsequent  administrator  properly 
appointed,  has  a  general  commission  of  the  adminis- 
tration, and  is  thereby  entitled  to  call  the  displaced 
administrator  to  account,  as  in  case  of  an  executor  de 
»ii  vin.  Ab.  son  tort.' 

'  ^    ■  In  the  case  of  an  executor  or  administrator,  who 

has,  for  misconduct,  been  removed  from  the  trust,  I 
have  already  conceded  that  the  reason,  and  at  least 
our  statute  laws,  arc  different ;  that,  in  such  case,  to 
a  greater  extent,  the  unfaithful  or  incompetent  trus- 
tee may  bs  called  to  an  immediate  account  by  the 
administrator  de  bonis  noUy  who  has  been  deemed 
more  worthy  the  trust;  that  though  this  transfer  of 
the  assets  or  interest  effects  nothing  towards  the  final 
settlement  of  tlie  estate,  except  to  render  it  more  se- 
cure, this  object  alone  ma}"  be  a  sufficient  inducement 
for  the  change.  Where,  however,  the  necessity  for 
the  mw  appointment  originates  in  iio  complaint,  or 
distrust  of  the  former  trustee,  but  as  a  consequence  of 
his  death,  no  such  danger  is  to  be  presumed.  This 
being  the  case  before  us,  the  statute  referred  to,  doas 
not  apply  to  it ;  nor  am  I  convinced  that  all  our  stat- 
ute ref^ulations  concerninc^  the  settlement  of  estates 
have  materially  changed  the  folicij  in  respect  to  the 
question  presonltid;  if  they  have,  the  authority  of  the 
Xegislature  must  be  revoked  to  change  tlie  remedy : 
the  judiciary  is  incompetent. 
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An  other  view  of  the  subject  presented  by  Judge 
Greene,  in  the  case  cited,  is  not  inapplicable  to  our 
system,  and  tends  farther  to  reconcile  even  the  policy 
of  limiting  the  authority  of  administrators  €?e  Jo«w 
non,  as  above  proposed.     Under  this  rule  of  practice, 
he  says,  the  creditors  have  an  immediate  remedy  a- 
gainst  the  executor  or  administrator  of  the  predeces- 
sor, in  which  it  is  only  necessary  to  prove  a  waste,  or 
conversion,  to  an  amount  sufficient  to  satisfy  the  de- 
mand, and  not  to  settle  accurately  the  accounts  of  the 
administration ;  and  w^ithont  the  intervention  of  the 
udministratar  de  bonis  non,  all  creditors  to  the  ex- 
tent of  the  fund  in  question,  would  be  secured  by  bonds 
given  by  the  legatees  tp  the  executor  or  administrator 
of  the  executor  or  administrator,  to  indemnify  him 
against  debts  of  the  first  testator,  which  may  appear 
and  be  recovered  against  him.     He  alone  being  re- 
sponsible to  the  creditors  for  the  fund  for  which  his 
testator  or  intestate  was  responsible,  he  is  the  proper 
and  only  proper  person  to  whom  those  bonds  should 
be  given  ;  whereas,  if  the  administrator  de  bonis  non^ 
has  a  right  to  recover  this  fund,  it  \yill  be  burthened 
with  two  commissions  instead  of  one,  or  even  more 
than  two,  if  there  be  several  successive  administra- 
tors de  bonis  fion.     The  creditors  would  be  delayed 
until  after  a  tedious  litigation;  the  accounts  of  the  first 
executor  or  administrator  were  finally  settled  in  the 
suit  of  the  administrator  de  bonis  non,  and  he  had 
been  enabled   to  coerce  the  payment  of  the  money, 
and  their  rights  would  be  varied  as  aforesaid.  They 
might  be  farther  delayed  by  the  necessity  of  a-  suit 
against  the  administrator  de  bonis  non  ;  and  so  the  le- 
gatees and  distributees  would  also  be  delayed,  not 
only  by  the  first*  suit  by  the  administrator  de  bonis 
non,  but  by  their  suit  against  him  for  a  settlement  of 
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his  accounts ;  and  the  hazard  of  loss  to  creditors,  le- 
gatees and  distributees,  would  be  doubled,  trebled  or 
quadrupled,  according  as  there  were  one  or  more 
successive  administrators  de  bonis  non^  from  the  pos- 
sible, and  indeed  common  insolvency  of  executors  and 
administrators,  and  their  securities. 

The  opinions  of  the  majority  of  the  Court,  in  the 
■  oase  cited  of  Coleman,  adm.  v.  McMurdo,  resulted  in  the 
conclusion,  that,  an  administrator  de  bonis  nofiy  can 
not  sue  the  representative  of  a  former  executor  or 
administrator,  either  at  law  or  in  equity,  for  assets 
wasted  or  converted  by  the  first  executor  or  adminis- 
trator ;  but  such  suit  may  be  brought  directly  by  cre- 
ditors, legatees  or  distributees. 

The  opinion  of  this  Court  sustains  the  same  prm- 
ciple,  in  reference  to  the  Common  Law  and  statutes 
of  this  State. 

The  judgment  of  the  Circuit  Court  must  therefore 
be  affirmed. 


INDEX 


ABATEMENT. 

1.  While  a  mere  etitiy  or  statement  of  the  name  of  a  case,  and  ofthecoiuiiel  pro> 

secuting  and  defending  it,  not  shewn  by  whom  nmde,  fnot  bein^  such  an  « n* 

£trv  of  appearance  as  \a  required  by  the  rules  of  Court,)  or  the  giving  of  a  re* 
Tevy  bond,  (in  an  action  of  detinue,)  or  the  filing  of  a  plea  in  abatement  to 
e  writ;  are  not,  in  either  cose,  such  an  appearance  as  will  waive  .the  right 
of  an  objection  to  an  abateable  defect  in  the  wjrit:  Yet.  a  plea  to  such  defect, 
to  be  available,  munt  appear  to  have  been  submitted  at  the  proper  time,  in  the 
proper  place,  and  in  the  mode  prescribed  by  ilie  statute. — NMon  vp.  Nahon.        168 

2.  A  plea,  commencing  with  matter  of  abatement,  and  concluding  in  bar,  is  de> 

rectjve  and  bad,  on  demurrer.— i2o^er;»  8f  Sons  vs.  SmiUif  lr  Oriffin,  849 

3.  And  where  a  plea  in  abatement  was  filed  af\er  several  continuances,  and  af^er 

a  demurrer  nad  been  considered,  and  the  general  issue  pleaded,  the  Court 
refused  to  extend  a  demurrer  to  the  plea,  back  to  a  supposed  defect  in  the  de- 
claration.—i&.  848 

ACCOUNT. 

1.  The  balance  of  an  open  account,  (originally  for  more  than  £Ay  dollar*,  but 
reduced  belu^vv  that  amount  by  credits,)  is  recoverable  before  a  Justice's  Court. 

BaiTd  vs.  Nkkols.       186 

2^  Interest  is  recoverable  on  an  open  account  lor  goods  soM  and  delivered,  where, 
by  express  stipulation,  the  account  is  to  be  considered  as  due  at  a  particular 
day. — Moore  vs.  PaUoHt  Donegan  8t  Co.  451 

3.  Interest  held  recoverable  on  an  open  account,  on  the  common  counts  in  araump- 
sit,  where  the  defendant  agreed  to  pay  interest,  and  proumed  to  give  bills  in 
discharge  of  the  debt.— i6.  451 

ACKNOWI^DG^IEIITOF  D£EDS...Vlde  Desds. 

ACTION. 

1.  Where  there  is  a  joint  interest  existing  in  a  contract,  and  one  of  the  parties  dies, 
before  action  is  commenced,  such  action  must  be  brought  in  the  name  of  the 
survivor;  and  a  failure  to  set  out  in  the  declaration  the  contract,  as  it  exiattdf 
and  to  ahew  the  i nterest  of  the  plai ntifl*  to  be  as  sitrvtvor,  is  errni^— Ca(/ison  v.  LiUU   80 

8.  In  an  action  of  trespass,  assault  and  battery,  against  several,  the  jury,  npon  ex- 
ecuting a  writ  of  inquiry,  must  find  a  joint  verdict  against  all  the  defendants, 
and  cannot  assess  separate  damages. — CtdlisoUf  et  m.  vs.  Lemons.  145 

3.  In  actions  acaiiist  officers,  for  failure  to  return  process  at  a  particular  day,  the 

Courts  are  privileged  to  hear  any  matter  of  equity  in  excuse  for  the  failure— 
And  where  the  amount  involved  is  under  twenty  dollars,  such  excuse  may 
be  shewn  by  the  oath  of  tlie  officer.— Si<uiie«  5?  Co.  vs.  Puree.  827 

4.  A  suit  cannot  he  legally  commenced  upon  a  promissory  note,  on  the  same  day 

on  which  it  becomes  due. — Randolph  vs.  Cook  fc  EUia.  896 

'5.  That,  suit  is  brought  on  a  cause  of  action,  before  the  same  is  past  due,  is  avail- 
able in  error,  even  after  appearance  and  judgment  by  ml  dieit.-^Ib.  886 

6.  The  holder  of  an  instrument,  (transferred  as  conditional  payment  or  collateral 

security)  is  not  bound  first  to  sue  thereon«-or  to  offer  to,  or  return  the  same ; 
in  order  to  maintain  an  action  on  the  original  debt  or  consideration,  intended 
to  be  secured  by  such  instrument. — Trotter  vs.  Crockett.  401 

7.  Where  paper  securities  have  been  transferred  an  an  absohtA  paifment  of  a  pre- 

existing debt,  then  no  resort  can  be  had  on  such  debt,  or  its  original  conside- 
ration— and  the  partv  receiving  the  same  must  take  his  reconrse  on  the  paper 
90  traosferred*-^unless  indeed  they  be  forged,  or  fraud  be  committed  '\k  the 
representation  of  their  val  we . ) — Jh.  401 
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8.  But  if  the  transfbr  of  paper  be  mtended  merely  as  aeobdmonalpaynMpt,  or  as 

a  collateral  fieourity',  the  successful  pursuit  of  the  original  debt,  will  depMid 

on  the  fact,  whether  or  not  laiie$  has  been  committed  oy  the  holder,  whereby 

any  liability  on  it  has  been  lost  to  the  party  transferring  it— A.  40i 

0,  Detinue,  lies  by  the  mortgagee,  to  recover  poeaession  of  personal  property 

mortgaged,  aner  the  time  for  the  redemption  of  thfe  roortgaj^,  has  expired. 

HiqikntM  vs.  npa^oML 

10.  The  acts  of  1823  '29,  requiring  the  indorsee  of  a  paper  toaae  the  maker  there* 

of  to  the  first  Court  after  due,  &c.  do  not  embrace  a  eawe.  where  the  maker 
removes  beyond  the  jurisdiction  of  the  Courts  of  this  State,  and  so  remains 
during  the  period  when  he  might  be  legally  sued— fToodboe^  vs.  CamfML 

11.  In  such  case,  it  is  not  necessary  to  charge  the  iqdorser,  that  the  party  should  go 

beyond  the  nude  to  find  the  maker. — Id,  4S6 

13.  Interest,  under  our  statute,  authorising  its  recovery  by  way  of  damagee)  is  aob- 

stituted  for  damages,  at  Common  L^w. — McWhofUf  vs.  Stomftfer.  S19 

13.  And,  MmNe— that  if  in  an  action  of  debt,  no  damages  are  laid  in  the  deelaradoa, 

yet  a  recovery  may  be  had  of  the  interest. — R*  519 

14.  It  M  not  error,  tnat  in  an  action  of  debt,  or  assumpsitt  to  recover  the  amount  of 

any  writing,  (embraced  in  the  statutes,  authorising  the  calculation  of  iotereat 
by  way  of  damages,  tor  the  detention  of  money  up  to  the  time  of  the  rendi* 
tion  or  judgment)  that  more  interest  by  way  of  damacea  fpr  the  detentioD.  is 
adjudged  by  the  Court,  than  is  demanded  in  the  &claration :  provided  it 
appears,  that  no  more  has  been  adjudged  by  way  of  interest,  than  it'  reco- 
verable, by  law,  upon  the  debt,  as  bhawn  to  be  due,  and  unpaid,  by  the  re> 
cord.— A.  519 

15,  Suit  cannot  be  maintained  a^ajnst  the  surety  of  an  adminialiator,  on  the  ad- 

ministration bond;  where  it  does  not  appear,  that  a  judgment  has  been  ren- 
d'^red  regularly  against  the  administrator  as  such.-*iam  vs.  Jmigt  Cemdg 
Court  of  Monroe. 

16,  An  administrator  dt  bonis  aoa,  cani^ot  sustain  an  action  at  law,  a^net  the  rep* 

resentatives  of  a  former  administrator,  to  recover  money  received  by  the  lat- 
ter, in  the  course  of  a  partial  administratiim,  and  noi  aeceanted  for,  ec  paid 
Qver.<i— CAemAeiiom  tuhftf,  vs.  Boles  odmW^ 


ALUBlf. 

1.  After  an  indictment  has  been  fbund  against  a  priaoner,  and  the  aeiae  has  been 
filed  and  accepted  in  Cqurt,  be  cannot  except  to  the  peraonal  qualificationa  ef 
the  persons,  selected,  summoned  and  sworn  on  the  .grand  jury,  or  plead  in 
bar  or  avoidance  of  that  indictment,  that  one  of  the  jorors  wno  piefimed  it  ia 
an  alien,— Jl^^yl^^toii  vs.  Tho  Sfefs,  100 

ABiBiGumr. 

I  When  there  is  no  ambiguity  apparent  on  the  fkce  of  an  instrument— nor  ai^ 
intimation  given  of  a  disclosure  of  a  Uikmt  ambigmiif,  the  refusal  of  an  laCuwr 
Court,  to  admit  parol  testimony  to  explain  such  instrament,  is  not  error,— 
Jdauon  vs.  BaUew, 

APPEARANCE. 

1.  While  a  mere  entry  or  statement  of  die  name  of  a  case,  and  of  the  eoanael  prtv 
secuting  and  defending  it,  not  shewn  by  whom  made,  (notbein^  such  an  en- 
try of  appearance  as  is  required  by  the  rules  of  Court,)  or  flie  giving  of  a  re- 
plevy bond,  (in  an  action  of  detinue.)  or  the  filhig  of  a  plea  in  abatement  to  - 
the  writ ;  are  not,  in  either  case,  such  an  appearance  as  will  waive  the  right 
of  an  objection  to  an  abateable  defect  in  the  writt  Yet,  a  plea  to  such  defiMt, 
to  be  available,  inust  appear  to  have  been  submitted  at  tfie  proper  time,  in  the 
proper  place,  and  in  the  mode  prescribed  by  the  statute.'-r^ewrf  vp.  NiAon. 

assignmettY. 

1.  A  and  W  entered  into  a  covenant,  whereby  A,afieraeknow1ed|png  himself  in- 
debted to  W,  assifi^ned  to  him  certain  bonds.  One  T  also  signed  die  cove- 
nant, (as  attorney  for  W)  which  was  drawn  to  answer  as  a  receipt  ^m  T, 
and  also  as  an  assignment  of  the  bonds.   In  an  action  by  W's  executors  ap«M| 
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tlie  covenant— Heidi  Ist.  That  the  negligence  oC  W  in  colliBcting  the  assigned 

"     bnnd^,  was  not  in  issue  under  the  plea  of"  covenant  p&rfqrmed,''    9d.  That  T. 

was  a  competent  witness  to  shew  the  result  of  his  enorts  to  coUeet  the  bonds. 

Aldridge  vs.  Ifarnm's  exeeuion,  9% 

ft.  The  indorsement  of  a  promissory  note  is  the  highest  evidence  of  the  nature  of 
the  agreement  between  the  parties;  and  evidence  of  a  parol  Mreement 
made  at  the  time,  varying  the  legal  liability,  is  inadmissible.— l%MoiMr  vs. 

3.  Plroef  of  the  insolvency  of  the  maker  of  a  note,  at  the  the  time  of  its  assignment, 
will  not  excuse  the  assignee  from  the  use  of  due  diligence  to  collect  it  from 
such  maker.— f6.  308 

4*  Where  the  maker  of  a  note,  after  suit  brought  by  the  assignee,  offers  to  pay 
said  assignee  part  of  the  money,  and  he  refuses  to  receive  it,  and  it  cannot 
afterwai^s  be  recovered,  it  is  negligence  on  tlie  part  of  such  assignee,  and  he 
must,  to  that  extent,  sustain  the  loss. — lb,  90B 

5,  It  is  eompetent  for  a  defendant  to  show  by  testhnony,  thatan  instrument  asaiffn- 

0d  as  a  conditional  payment  or  collateral  security  of  a  pre-ezistiiiff  debt; 
was  good  and  avaiUd>le  in  the  hands  of  the  plaintiff,  at  the  time  of  assign- 
ment and  afterwards. — Trotter  vs.  Crockett.  401 
(5.  The  holder  of  an  instrument,  (transferred  as  conditional  payment  or  collateral 
security)  is  not  bound  first  to  sue  thereoUf-'-or  to  offer  to,  or  return  the  same ; 
in  order  to  maintain  an  action  on  the  original  debt  or  consideration,  iatended 
'     tote  secured  by  such  instrument, — lb.  ^1 

7.  Where  paper  securities  have  been  transferred  as  an  abeoUttepoffmeiU  of  a  pre- 

Q^cisling  Jebt,  then  no  resort  can  be  had  on  such  debt,  or  its  original  conside- 
ration—and the  party  receiving  the  same  must  take  his  recourse  on  the  paper 
.so  transferred— (unless  indeed  they  be  forged,  or  fraud  be  conunitted  in  the 
representation  of  their  value.) — Jb,  401 

8.  But  if  the  transfer  of  paper  be  intended  merely  as  a  conditimial  payment,  or  as 

a  collateral  security,  the  successful  pursuit  of  the  original  debt,  will  depend 
on  the  fact,  whether  or  not  laches  has  been  committed  by  the  holder^  whereby 
any  liability  on  it  has  been  lost  to  the  party  transferring  it.-^A.  401 

9.  Id  order  to  charge  the  assignor  of  n  bond,  (on  a  contract  of  indorsement  made 

prior  to  the  passage  of  the  act  of  lti32,  subjecting  bonds  payable  in  Bank,  to 
the  Law  Merchant,)  held,  not  necessary  that  demand  snould  have  been 
made  at  the  Bank  where  the  instrument  was  made  payable. — WoodeodLVB. 
CamfteU.  466 

10.  The  acts  of  1828  *99,  reouiring  the  indorsee  of  a  paper  to  sue  the  maker  there* 

«f  to  the  first  Court  after  due,  &c.  do  not  embrace  a  icase,  where  the  maker 
removes  beyond  the  jurisdiction  of  the  Courts  of  this  State,  and  so  remains 
during  the  period  when  he  might  be  legally  sued.-*i6.  456 

11.  In  such  case,  it  is  not  necessary  to  charge  the  indorscr,  that  the  party  should  go 

beyond  t^e  State  to  find  the  maker.— A.  456 

JMSVMPSIT. 

1.  An  obligation  .or  agreement  signed  between  two  or  more  parties,  concluding 
**  Given  under  our  hands  and  seals,"  and  containing  a  seal  after  the  name  of 
the  first  signer,  Cthe  other  signeing  immediately  under  it,)  isaseofed  tiufnoiisat, 
aud  assumpsit  is  not  maintainable  thereon.— HotcA  vs.  Ctaw/ord.  54 

8.  A  and  B  bound  themselv.es  by  a  seaied  agreement  to  abide  the  award  of  certain 
others  chosen  by  themselves,  in  a  controversy  between  them ;  and  that  what- 
ever amount  was  found  against  either  should  be  paid  in  defite  due  to  ihepartg 
found  <2fl6tor.-^HeId, — Horion  vs.  Ronalds,  .99 

.3.  That  where  A  on  the  balance  found  lu^ainst  B  commenced  an  original  attach- 
ment, and  obtained  judgment  by  deiault,  without  a  jury«  as  an  Mdebitatus  as- 
smmpsUf  for  the  amount  in  money,  such  judgment  was  erroneous,  and  that  A 
had  not  resorted  to  the  proper  action.— A.  79 

4.  Interest  held  recoverable  on  an  open  account,  on  the  common  counts  in  aoaump- 
sic,  where  the  defendant  agreed  to  pay  interest,  and  promised  to  give  lulls  m 
discharge  of  the  debt — Moore  vs.  Potion,  Donegan  9f  Co',  451 

6.  It  is  not  error,  that  in  an  action  of  debt,  or  assumpsit,  to  recover  the  amount  of 

any  writine»  (embraced  in  the  statutes,  authorising  the  calculation  of  interest 
by  way  of  damages,  for  the  detention  of  money  up  to  the  time  of  tha  rendi- 
tion of  judgment)  that  more  interest  by  way  of  damages  for  the  detenticip,  is 
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adjudged  by  the  Court,  than  is  demanded  in  the  declaration:  provided,  it 
appears,  that  no  more  has  been  adjudged  by  way  of  interest,  than  is  reco- 
verable, by  law,  upon  the  debt,  as  shewn  to  be  due,  and  unpaid  by  the  r^ 
cord,'-M'Whorter  vs.  Standtfer.  519 

ATTACHMENT. 

1.  The  bund,  authoriwd  by  statute,  on  the  replevy  of  property  taken  in  attacfa- 
ment,  must  be  payable  to  the  sherifT  not  to  the  plaintitt  in  the  attachment 

SetcuU  vs.  Ffwddm,  ti  al,  499 

ATTACHMENT. 

2.'  B«t  where,  a  sheriff,  having  attached  the  goods  of  A,  at  the  suit  of  B,  delivered 
them  to  C,  and  i>,  who  did  not  appear  to  be  the  asenls,  attorneys  or  faclora 
ci  the  defendant  in  the  attachment,  or  acting  under  his  authority ;  and  took 
their  bond,  payable  to  B,  conditioned,  for  the  return  of  the  goods  to  thecaid 
sheriff,  or  tor  the  uayment  of  such  Judgment  as  might  be  had  in  the  attach- 
ment cause:  in  debt  brought  upon  the  bond  by  B,  neld — fh*itthe  bond  was 
not  recoverable,  either  as  a  statute,  or  Common  Law  obligation. — lb.  493 

ATTORNEY. 

1.  An  attorney  at  law,  is  only  liable  for  gross  negligence ;  which  is  a  question  of 

fact,  to  be  determinedby  the  jur^.— Evans  va.  Watrmts.  806 

8«  An  averment  in  a  declaration,  against  an  attcrney  for  negligence,  that  he  had 
negligently  commenced  a  suit,  and  improperly  dismissed  it,  contrary  to  Jiis 
Anty,  &c. — held,  to  be  a  sufficient  chaige  of  gross  negligence,  to  put  the  de- 
fendant, upon  his  plea.— /&.  806 

AWARD. 

1.  A  and  B  bound  themselves  by  a  seeled  agreement  to  abide  the  award  of  certain 

others  chosen  by  themselves,  in  a  controversv  between  them ;  and  that  what- 
ever amount  was  found  against  either  should  be  paid  in  debts  due  to  thepartf 
foumd  debtor— Held.  Morton  v«.  namids  79 

2.  That  where  A  on  the  balance  found  against  B  commenced  an  original  attach- 

ment, and  obtained  Jud|;ment  by  default,  without  a  jury,  as  in  tndebUatu$  c«- 
sumpsit,  for  the  amount  in  money,  such  judgment  was  erroneous,  and  that  A 
had  not  resorted  to  the  proper  action.— -A.  79 

BANK. 

1.  The  notice  authorised  by  tlie  9th  section  of  the  act  of  incorporation  of  the 

Branch  of  the  Bank  of  the  State  of  Alabama  at  Montgomery,  to  a  maker  or 
indorser  of  a  bill  or  note,  need  not  be  under  the  corporation  seal.— jBaa&  vs. 
nuTtson. 

2.  The  summary  proceeding  authorised  against  the  debtors  of  such  Bank,  tliough 

different  from  the  Common  Law  course,  is  yet  remedial  in  its  character,  ^od 

if  substantially  pursued  will  not  be  defeated  by  mere  technicalities. — Th^  S40 

BANK  NOTES. 

1.  Payment,  in  discharge  of  a  debt,  in  genuine  Bank  Notes,  if  made  banaJUe, 
and  in  ignorance  of  the  failure  of  the  Bank,  is  a  valid  payment ;  though  Bt 
the  time,  the  notes  might  be  valueless. — Lowrey  vs.  Murrell. 


jBARRON  AND  FEME. 

1.  A  deed  to  a  ./erne  covert,  and  tne  heirs  of  her  body,  implying  the  creation  of  an 

estate  tetf>in  personal  property,  vests  in  her  such  absolute  estate,  as  will  be 
subject  to  the  disposal  of  the  husband,  and  liable  for  his  dehtB.-^Harkms  vs. 
CoaUep.  4jB^ 

2.  Equity  will  give  effect  to  the  terms  of  a  deed,  conveying  property  to  a  /ems  «e^ 

vmt  for  her  exclusive  use,  even  where  no  trustee  is  nominated,  and  will  regard 
the  husband  a  trustee,  so  far  as  to  enforce  a  compliance  with  the  intentions 
of  the  donor.    But  the  inlenfton  to  create  a  trust  estate  for  the  wife  must  £60- 
J  -JP^y  appear.— /6.  4^} 

3.  Where  a  deed  ef  personal  property,  conveying  the  same  to  the  wife,  stipulated 

theUhe  property  was  given  for  the  jotftf  use,  behoof  aud  support  <jf  Ae  fiaibmd 
emd  toi^,  om  sAjeet  to  tkeir  jomt  possession ;  the  Court  held  the  deed  not  to 


trtAte  a  separate  and  distinct  estate  for  the  wife,  in  exclusion  of  the  liUsbiuidV 
marital  I'igfits;  biit  subject  to  his  debts. — lb.  463 

Bills  of  KxcrfANGE  axi>  pIiomissory  not£s. 

1.  A  suit  cannot  be  legally  coinnienced  upon  a  promissory  note,  on  the  same  dtiy 

on  which  it  beconiea  due. — Randolph  vs.  Cook  8f  ElUs.  286 

2.  The  indorsement  of  a  promissory  note  is  the  highest  evidence  of  the  nature  of 

the  agreement  between  the  parties;  and  evidence  of  a  parol  agreement 
made  at  tiie  time,  varying  the  legal  liability,  is  inadmissible. -Ht^A/otrer  vs. 
Ivy.  308 

3.  Proof  of  tlie  insolvency  of  the  maker  of  a  note,  at  the  time  of  its  assignment, 

will  not  excuse  the  assignee  from  the  use  of  due  diligence  to  collect  it  from 

siich  maker. — fb.  308 

4.  Where  the  maker  of  a  note,  after  suit  brought  by  the  assignee,  offers  to  pay 

said  assignee  piwt  of  the  nmncy,  and  he  refuses  to  receive  it,  and  it  cannot 
afterwards  be  recovered,  it  is  n<*gligcnco  on  the  part  oftiiuch  assignee,  and  he 
mu.««t,  to  that  extent  sustain  ^he  loss. — lb.  308 

5.  As- a  general  rule',  an  indorser  of  a  note  or  bill,  is  incompetent  m  respect  te  his 

interest,  as  a  wifneps  in  favor  of  a  Bubseqitent  endorsee,  to  charge  any  part  to 

the  instrument  whose  liability  is  anterior  to  his  own' — Kennon  vs.  McRae.  389 

6.  The  acts  of  J8*-i8  '*i9,  rccjuiring  the  indorsee  of  a  paper  to  sue  the  maker  tliere- 

of  to  the  first  Court  after  due,  &c.  do  not  embrace  a  caet^,  where  the  maker 
removes  beyond  the  jurisdiction  of  the  Courts  of  this  8tate,  and  so  remains  ' 
during  the  period-  when  he  might  be  legally  sued. — H'oodcock  vs.  Campbells  456 

7.  In  such  case,  it  is  not  necessary  to  charge  the  indorser,  that  the  party  should  go 

beyond  the  State  to  I'lud  the  maker. — fb.  456 

8.  The  notice  authorised  by  the  9th  section  of  the  act  of  incorjioration  of  the 

Branch  of  the  Bank  of  the  Slate  of  Alabnnra  at  Montgomery,  to  a  maker  or 
indorser  of  a  bill  or  note,  need  not  be  under  the  corporation  seal. — Bank  vs. 
Harrison.  540 

9.  Where,  in  an  action,  by  the  indorsee  <if  a  note  a«ainst  the  maker,  tlic  declara- 

tion descTibixI  it  as  payable  t«>  A.  B.  or  order,  and  the  note  wa^i  payable  a- 

lone  to  A.  B. — held  to  be  an  immaterial  viuiance. — Harrison  vs.  lyeaver.  542 

BOND. 

1.  Sealing  is  aivcsscntial  requisite  to  constitute  a  perfect  bond,  and  an  instrument 

purporting  to  be  a  certiorari  bond,  but  containing  no  seals,  is  void.— ^iitn^r 

vs.  McCarty.  19 

2.  In  order  to  charge  the  a.ssignor  of  a  bond,  (on  a  contract  of  indorsement  made 

prior  to  the  pa.ssaire  of  the  act  of  1^32,  subjecting  bonds  payable  in  Bank,  to 
the  Law  Merchant,)  held,  not  necessary  that  demand  should  have  been 
made  at  the  Bank  wlierc  the  instrument  was  made  payable. — Woodcock  vs. 
Campbdl.  456 

3.  The  bond,  autliorised  by  statute,  on  the  replevy  of  property  taken  in  attach- 

ment, must  be  payable  to  the  sheritP  not  to  the  pfftintili'in  the  attachment. 

^waU  vs.  frankUnf  et  at.  493 

4.  Bonds  voluntarily  executed  to  civil  otiicers,  in  relation  to  judicial  proceedings,  • 

though  invalid  as  statute  bonds,  may,  if  tney  contain  valid  and  sufficient  con- 
bidcration,  be  available  as  ("ommon  1*tw  bonds. — lb.  493 

5-  But  where  ashorilV,  having  attached  Uie  goods  of  A,  at  the  suit  of  B,  delivered 
them  to  C,  and  D,  who  did  notap}>ear  to  be  the  agents,  attorneys  or  factors 
of  the  defenda;'t  in  the  attachment,  or  acting  under  his  authority;  and  took 
their  bond,  payable  to  B,  conditioned,  for  the  return  of  the  goods  to  the  said 
sheriff,  or  tor  the  payment  of  such  Judgment  as  might  be  bad  in  the  attach- 
ment cause :  in  debt  brought  upon  the  bond  by  B,  held^-ihat  the  bond  was 
not  recoverable,  either  as  a  statute,  or  Common  Law  obligation. — lb.  493 

BRIUGBS. 

1.  The  Legislature  has  the  same  right  to  nnthorisc  the  erection  of  toll  bridges,  by 
act  incorporating  a  company'  for  that  purpose,  which  it  has  vejjtrt)  in  the 
Connty  Courts. — Dyer  vs.  Tuskalcasa  Bridge  Company.  296 

72 
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BRIDGES. 

2.  The  keeper  of  a  ferry,  opposite  a  town,  iiedcr  license  from  the  County  Coort, 

keeps  It  subject  to  the  public  convenience  ;  and  the  erection  of  a  toll  bridge 
near  such  ferry,  by  a  Company^  under  charter  from  the  Legislature,  is  not  a 
violation  of  the  vested  rights  of  such  ferry  owner. — lb.  296 

3.  The  principle,  that  private  property  cannot  be  subjected  to  public  use,  without 

adequate  compensation,  does  not  apply  to  alleged  losses,  sustained  by  the 
owner  of  a  ferry,  (over  a  public  water  course,  opposite  a  town,  and  vfhotuAds 

the  same  under  grant  from  the  County  Court)  by  reason  of  the  erection  jiear       

it  of  a  toll  bridge,  under  a  charter,  granted  by  the  Legislature. — lb.  296 

4.  The  Legislature,  in  an  act  incorporating  a  Bridge  Company,  having  prorided  a 

niode  for  assessing  the  damages  which  might  be  sustained  by  the  owner  of 
any  Innd,  selected  as  a  scite  and  as  a  roacl  to  and  from  said  bridge->-8Uch 
mode  is  conclusive,  and  the  proprietor  of  land,  so  appropriated,  must  resort  to 
the  means  pointed  out  by  th^  statute,  for  compensation. — Jb.  296 

CAUSE  OF  ACTION. 

1.  That,  suit  is  brought  on  a  cause  of  action,  before  the  same  is  past  due,  is  avail- 
able in  error,  even  after  appearance  and  judgment  by  nil  dicit. — Randolph  vs. 
Cook  Sf  EUi8.  286 

CERTIORARI  BOND. 

1.  Sealing  is  an  essential  requisite  to  constitute  a  perfect  bond,  and  an  instrumeDt 
purportkig  te  be  a  certiorari  bond,  but  containing  no  seals,  is  void. — Skmner 
vs.  MeCarty,  19 

CERTIFICATE. 

1.  The  certificate  of  a  presiding  Judge,  to  the  record  of  another  State,  that  the 

clerk  attesting  the  record,  was  clerk  at  the  date  of  his  the  Judge's  certigcate, 
and  that  the  attestation  was  in  proper  form ;  held  to  be  a  sufficient  compli- 
ance with  the  provisions  of  tlie  act  of  Congress  regulating  the  authentication 
of  records. — Mcrritoethcr  vs.  Garrin.  19^ 

2.  It  is  not  essenital,  that  the  Judge's  certificate  should  state,  that  the  clerk  attes- 

ting the  record,  was  clerk,  at  the  date  of  attestation. — lb.  199 

3.  The  duplicate  receipt  of  the  Receiver  of  public  monies  (on  an  entry  of  public 

lands)  is,  before  the  issuancn  of  the  patent  thereon, — sufficient  eviaence  of  ti- 
tle to  authorise  the  bona  fide  holder  of  the  same,  to  maintain  the  action  of 
trespass  to  try  title. — BuUock  vs.  W'dson.  436 

CHANCERY. 

1.  Where  executions  arc  issued  againpt  personal  property,  which  has  been  claim- 

ed by  a  third  person,  under  the  statute,  and  before  the  trial  of  the  rights  is  de- 
termined, other  executions  are  issued  upon  the  same  judgment,  and  levied 
upon  the  same  property — an  injunction  will  lie  to  restrain  proceedings  on  the 
latter. — Huntington  vs.  Bdl.  51 

2.  Where  the  allegations  of  a  bill  in  chancery,  were,  that  a  slave  had  been  conveyed^ 

toUh  an  agreement  to  aUow  the  primlege  of  redeeming  or  repurchasing ,  to  the  party 
conveying,  and  the  conveyance  was  on  its  face,  absolute,  (the  subscribing  wit- 
ness to  which,  was  not  produced,  nor  his  absence  accounted  for,)  and  there 
was  no  positive  testimony  rebutting  the  implicit  denial  of  a  dofnoMnce,  by  the 
answer;  and  a  lapse  of  twenty  six  years  had  ensued,  without  excuse  for  the 
delay,  the  Coun  refused  to  disturb  the  sale. — Hatfield  vs.  Montgomery,  59 

3.  The  assignee  of  such  person  making  the  conveyance,  held,  not  to  be  a  compe- 

tent witness,  to  prove  the  defeasa'nce. — lb.    '  58 

4.  In  the  case  of  a  mortgage,  as  in  other  deed^,  in  which  fraud  is  alleged  to  have 

been  committed,  a  party  is  not  entitled  to  an  unlimtted  time  for  the  prosecu- 
tion of  his  rights,  ajierhis  knowledge  of  the  cJtistcnce  of  those  rights,  and  of  the 
fraud — but  in  such  case,  after  an  unreasonable  delay,  the  law  will  presume  a 
payment  or  discharge  of  the  equity. — lb.  SS 

5.  It  is  a  rule  of  praetice  in  equity,  that  a  bill  may  be  dismissed,  on  mofioii,  at 

any  time,  for  want  of  equity. — Hattghy  vs.  Strang.  177 

6.  Where  Courts  of  Law  and  Equity  have  concurrent  jurisdiction  of  a  matter  of 

defence,  and  a  defendant  elects  to  defend  at  law,  and  fails,  he  will  not  be  per* 
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mitted  afterwards  to  apply  to  c!iancery,  unless  such  failure  has  resulted  from 
unavoidable  accident. — fb,  177 

7.  The  refusal,  of  a  Common  Law  Judge,  to  grant  a  new  trial,  in  a  case  adjudged 

before  him,  and  where  all  the  facts  were  properly  cognizable,  is  not  a  good 
cause  for  an  application  to  chancery. — lb.  177 

8.  It  is  an  inflexible  rule^that  chancery  will  not  relieve  againijt  a  judgment,  where 

a  party  has  been  heard  at  law,  unless  he  were  ignorant  of  lacts  pending  the 
suit,  or  those  facte  were  such  as  could  not  have  been  received,  as  a  defence 
at  law. — Thomas  8;  Harris  vs.  Heam,  ct  al.  8G2 

9.  Where  facts  and  circumstances,  available  as  a  defence  at  law,  have  been  omit- 

ted to  be  relied  on,  or  where  those  matters  have  been  passed  upon  by  a  Coiirt 
of  competent  authority,  and  no  steps  have  been  taken  to  correct  an  erroneous 
decision  of  such  Court,  in  relation  to  them ;  chancery  will  not  interfere. — lb.         262 

10.  Where  two  or  three  joint  owners  of  a  miill,  were  compelled  to  pay  a  judgment 

at  law,  on  account  of  the  joint  property,  the  Court  of  Cliancery,  (under  the 
circumstances,  to  save  litigation,  its  jurisdiction  being  concurrent,)  enter- 
tained a  bill,  and  compelled  the  third  joint  owner,  to  contribute  his  {Proportion 
of  the  said  judgment. — Tb.  262 

11.  Where  a  case  m  Chancery  can  be  completely  decided,  between  parties;  the 

circumstance,  that  an  interest  exi.«?ta  in  another  person,  whom  the  process  of 
the  Court  can  not  reach,  will  not  prevent  a  decree  upon  the  merits. — Marr's 
ex'tz,  vs.  SotUhtoicIi,  Cannon  8f  itarrrn.  351 

12.  A  suit  against  the  representative  of  an  estate,  for  the  purpose  of  subjecting  the 

assets  of  a  deceased  partner,  to  the  payment  of  a  judgment  obtained  against 
the  firm;  is  a  new  and  distinct  proceedmg,  against  a  new  party;  and  all  the 
facts  must  be  established  by  testimony,  mthe  ordinary  manner, — Id.  351 

13.  Thus,  the  judgment  obtained  against  a  firm,  in  such  case,  is  not  proper  evidence, 

nor  can  the  depositions  taken  in  the  Connnon  Law  suit,  be  read  as  testimony 
affainst  an  executor,  in  a  Chancerv  cause,  to  compel  payment  out  of  the  estate 
of  the  firm  deb<.— W.  "  851 

14.  Where  a  judgment,  having  been  obtained  at  law  in  this  State,  against  a  firm, 

the  creditor,  residing  abroad,  filed  ^  bill  in  Chancery  against  the  representa- 
tive of  the  estate  of  one  of  the  partners,  to  subject  tine  assets  of  the  estate  to 
the  payment  of  the  judgment — held,  that  an  admission,  that  one  of  the  firm 
resiaed  in  New  Orleans,  and  was  solvent,  was  fatal  to  the  Chancery  case  ;  for 
tliis  was  an  admistion  of  acomplxte  and  adequate  remedy  atlavv,  which  should 
have  been  pursued,  before  resorting  to  c<juity  for  relief,  against  the  estate  of 
the  deceased  partner. — Id.  "  351 

15.  The  refusal  of  a  Chancellor  to  dismiss  a  bill, for  want  of  secnrity  for  costs,  is'not 

a  groand  for  reversing  a  decree  in  equity — excuses  for  a  non-compliance 
with  the  letter  of  ihe  siatoto,  being  necesnarily,  subject  to  the  discretion  of 
the  Court. — ilfa^and  May,  rx'rs^  vs.  Easlin.  414 

16.  In  determining  between  an  absolute  sale  and  a  mortgage,  the  Court  will  take 

the  intention  of  the  parties,  from  a  view  of  all  the  circumstances:  and  where 
it  is  evident  that  a  prima  facie  absolute  sale,  was  intended  as  a  pledge,  the 
Conrt  will  relieve  against  the  sale,  and  suffer  a  redemption. — Id.  414 

17.  Where  A,  having  aiaves  levied  on  under  execution,  in  favor  of  (he  Tombeckbee 

Bank,  and  being  about  to  discharge  the  same  by  payment  of  the  notes  of  that 
Bank,  was  hindered  from  so  doing  by  the  representations  of  6,  that  it  would 
not  be  a  good  payment,  but  who,  on  an  agreement  with  A,  paid  olf  the  execu- 
tion in  the  same  money,  and  tciok  a  purchase  of  one  of  the  strives,  (with  a  con- 
dition of  redemption  in  three^ months:)  the  Court,  on  a  bill  filed  after  the  expi- 
ration of  three  months,  held  the  transaction  a  mortgage,  and  decreed  restitu- 
tion, on  the)>ayment  by  A,of  one  half  ihe  nominal  value  of  the  Tombeckbee 
Bank  notes,  paid  by  B,  in  discharge  of  the  execution. — Id.  414 

16.  The  general  rule  that  a  mortgagor,  seeking  to  redeem,  must  pay  co!>ts,  does  not 

apply  to  a  case;  where  the  mortgagee  sets  up  an  absolute  title  in  himself. — Id,      414 

19.  Equity  will  give  elfect  to  the  terms  of  a  ijecd,  conveying  property  to  hfeme  co- 
vert for  her  czclusi\'e  use,  even  where  no  trustee  is  nominated,  and  will  regard 
.the  husband  a  trustee,  so  far  as  to  enforce  n  compliance  with  the  intentions  of 
the  donor.  Bnt  the  intention  to  create  a  iro<«t  estate  for  the  wife  most  distinct- 
ly appear.— //flr/ti«5,  et  al.  vs.  Coalter,  et  al.  468 
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CHANCKRY. 

20.  Where  fideed  of  personal  property.  ronVeying  -fhe  same  to  the  wife,  slipblated 

thai  the  properly  was  given  for  the  join/  use,  behoof  and  support  of  the  hmband 
and  wiftf  and  subject  to  their  joint  possession;  the  Court  held  liie  deed  not  to  cre- 
ate a  separate  and  distinct  estate  for  the  wife,  in  exclusion  of  the  husband's 
marital  rights  ;  bat  subject  to  his  debts.— /^.  463 

21.  Where  a  commissioner,  appointed  by  the  Governor,  to  rent  the  University  lauds, 

had  collected  rents  wliicn  he  had  never  reported,  it  was  held,  that  a  bill  for 
discovery,  and  accoont.  was  properly  cognizable  in  equity,  and  that  tlie  suit 
was  well  brought  in  the  npmeof  the  Governor — also,  mat  there  being  an  evi- 
dent default  in  the  non-paymeni  ofthe  money  collected  as  rents,  the  Chancel- 
lor properly  decreed  interest  on  the  account. — Bullock  vs.  The  Oorernor,  &c.        484 

22.  Bill  filed  to  foreclose  a  mortgage  on  real  estjite,  against  several  contending  par- 

ties (whose  rights  doubtful)  dismissed  on  grounds, — l»t.  That  the  mortgage 
secured  other  property,  sufiicient  lo  meet  the  mortgage  debt.  2d.  That  od« 
of  the  defendants  having  died  pendente  lite,  and  his  repre:;entatives  being  ma- 
terially interested,  no  steps  liad  been  taken  to  make  them  parties. — Roger  vs. 
Weakly,  ei  at.  516 

23.  The  decision  of  Chancery,  upon  the  facts  of  a  case,  are  conclusive  against  &!! 

parties,  suing  under  the  same  facta  afterwards. — MclVhorler  vs.  Standifer.  519 

24.  If  a  receipt  in  discharge  of  aright  has  been  executed  voluntarily  and  with  a  pro- 

per understanding.,  and  there  is  no  proof  of  fra«d,  mistake,  or  ignorance  of  the 
rights  of  the  parly  executing  it;  the  presumption  in  favor  of  its  validity,  must 
nrev nil. — 'Oddaell  v a.  GUles  and  u£.  526 

25.  Whore  it  appeared  that  a  receipt,  charged  to  have  been  procured  fraudulently, 

was  the  motive  which  induced  IheKlefeiidant  to  disitribute  an  estate  to  the  ad- 
vantage of  the  complainant,  and  at  tho  risk  of  injury  to  the  defendant;  find 
there,  was  no  proof  of  fraud  in  procuring  the  receipt,  the  Court  refused  tn  de- 
termine the  receipt  void  and  inoperative. — Id.  5:26 
26  The  answer  of  a  defendunt,  to  a  bill,  filed  fur  the  discovery  of  testimony  in  aid  of 
a  trial  at  Common  Law,  may  be  used,  by  the  plainiiif  on  that  trial,  or  not,  and 
if  U0ed,  any  othei  evidence  consistent  with  the  issue,  is  not  thereby  precluded. 

CoXf  ct  uz.  vs.  Coz.      533 
CHEItOKEE  NATION. 

1.  The  act  of  1^0,  e.\tcnding  thr  jurisdiction  of  the  Circuit  Court  of  Cotaco  (now 

Morgan)  County,  &c.  lo  all  the  tract  of  country  belouciiig  to  the  Cherokee 
Indians;  vested  in  the  Circuit  Court,  the  jurisdicrion  only,  of  criinea  and  misf- 
demeanors  committed  within  those  tracts  of  Indian  country ;  and  did  not  ex- 
tend thereto,  the  civil  jurisdiction  of  Justices  ofthe  Peace,  in  cases  of  forci- 
ble entry  and  detainer. — Thomas  vs.  Adams.  188 

2.  The  act  of  1832,  extending  the  jurisiliction  ofthe  State  over  the  Cherokee  Na-. 

lion,  is  not  entitled  to  a  retroactive  operation,  so  aj?  to  authoriifc  proceedings 
for  a  forcible  entry  committed  on  lands  in  tiie  Indian  nation,  prior  to  the  pas- 
sage of  that  act. — lb.  ,  188 

COLLATERAL  SECURITY. 

1.  It  is  competent  for  a  defendant  to  show  by  testimony,  that  an  instrument  assign- 

ed as  a  conditional  payment  or  collateral  security  of  a  pre-existing  debt; 
was  good  and  available  in  the  hands  of  the  plaintiff,  at  the  time  of  assign- 
ment and  afterwards. — TrotUr  vs.  Crockett.  40] 

2.  The  holder  of  an  instrument,  (transferred  as  conditional  payment  or  collateral 

security)  is  not  hound  first  to  »\Hi  thereon, — or  to  oflcr  to,  or  return  the  8am>e ; 
in  order  to  maintain  an  action  on  tlic  original  debt  or  consideration,  intended 
to  be  secured  by  such  instrument. — lb.  401 

3.  Where  paper  securities  have  been  transferred  as  an  absolute  payment  of  a  pre- 

existing aebt,  then  no  resort  can  be  had  on  such  debt,  or  its  original  co|pside-  - 
ration — and  the  party  receivins  tlie  t^ame  nmst  take  iiis recourse  on  the  paper 
so  transferred — (unless  indeed  they  be  forged,  or  Iraud  be  committed  m  the 
representation  of  their  value.) — lb.  401 

4.  But  if  the  transfer  of  paper  be  intended  merely  as  a  cofiditional  payment,  or  as 

a  collateral  security,  the  successful  pursuit  ofthe  original  debt,  will  depend 
on  the  fact,  whether  or  not  l^iches  has  been  committed  by  the  holder,  whereby 
any  Uability  on  it  has  been  lost  to  the  party  transferring  it.—/*.  401 
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CONTRACT. 

1.  A diftContibiianc6  against  a  party  not  served  with  process,  wbo  is  Aiotitf  com- 
tmetort  (in  a  contract  not  embraced  by  the  act  of  1818)  is  error. — Jwdall  vs. 
CoQim,  Survkmr,  17 

3.  The  act  of  1818,  authorising  a  discontinuance  where  the  writ  is  returned,  "  not 
fosnd/*  as  to  one  or  more  of  the  defendants,  does  not  embrace  the  case  of  a 
CO  drfmiMAloa  jonit  cotUmet  im  writmg,  (not  under  seal)  for  the  perfornumee 
i^toork  and  labor. — lb.  17 

3.  Executors  or  administrators*  by  virtue  of  their  genetal  powers  as  such,  cannot 

make  any  contract  in  their  representative  character,  which  at  law,  will  bind 
the  estate,  and  authorise  a  judgment  de  bonis  tettatoris. — Mc  EMery  and  Chap- 
num,  vs.  MeKenzie.  33 

4.  If  an  executor  or  administrator  contracts  for  necessary  matters  relating  to  an 

estate,  he  does  so  on  his  personal  responsibility,  and  the  action  to  recover 
tfa«reoa,  must  he  against  him  individually. — 75. 

5.  Where  there  is  a  joint  interestexisting  in  a  contract,  and  one  of  the  parties  dies, 

before  action  is  commenced,  such  action  must  be  brought  in  the  name  of  the 
survivor ;  and  a  failure  to  set  out  in  the  declaration  the  contract,  as  it  exiaied, 
and  to  shew  the^  interestof  the  plaintiff  to  be  as  survitor,  is  error — CaUisou  v.  LUUe.  89 

6.  Interest  may  be  charged  on  an  open  account,  when  the  contract  stipulates  for 

a  certain  period  or  credit;  but  the  law  does  not  permit  rests  to  be  made  in 
such  account  every  six  or  twelve  months,  restating  the  account  at  each  time, 
and  converting  interest  into  principal ;  and  no  custom  or  agreement  to  that 
effect  can  alter  the  law. — Ma^  ex'vc.  \a.  Southwick  Cannon  8(  Warren.  351 

7.  Where  there  is  a  subsisting  contract  in  writing,  between  parties  adequate  to 

determine  their  rights,  and  under  which  work  has  been  completed,  it  will 
not  be  permitted  (or  one  of  those  parties,  to  set  up  a  new  parol  agreement, 
without  consideration,  varying  the  first,  and  changing  its  terms  and  condi- 
tions.—ISajM^jTA  vs.  Perry.  376 

8.  Where,  in  an  action,  by  the  indorsee  of  a  note  against  the  maker,  the  declara- 

tion described  it  hs  payable  to  A.  B.  or  order,  and  the  note  was  payable  a-* 

lone  to  A.  B. — ^held  to  be  an  immaterial  variance. — Harrison  vs.  n^eaver.  54S 

9.  A  variance  in  the  description  of  a  contract,  which  must  be  construed  tlie  same, 

whether  tlie  variance  exist  or  not,  not  changing  its  nature;  will  not  be  re- 
garded.—/6.  548 

CORPORATION. 

1.  The  books  of  a  Corporation,  arc  evidence  against  the  Corporation,  and  between 

the  members  thereof,  but  not  in  their  favor,  in  a  suit  brought  against  the  bo- 
dy, by  a  stranger. — Mayor  and  Aldermen  Tuskaloosa  vs.  H^  right.  S30 

2.  £x-members  of  a  town  corporation,  are  ex,  necessitate,  competent  witnesses  in  a 

suit  by  a  stranger,  against  the  body. — lb.  330 

COUNTY  COURT. 

1.  The  ''  ComUy  ConHn'  acting  judicially,  has  no  authority  to  take  the  acknow- 

,  ledgementof  a  deed  of  lands :  and  where  the  acknowledgment  of  a  deed  ap- 
peared to  havd  been  taken  in  open  Court,  and  the  entry  thereof  was  transferred 
from  the  minutes  to  the  back  of  the  deed,  by  the  clerk,  it  was  held,  that  such 
acknowledgment  was  void. — JIfttim  8f  Gr{jin  vs.  Letsu.  24 

2.  The  Jndgs  or  Clerk  of  the  County  Court  have  authority  to  take  such  acknow- 

ledgments; but  they  are  independent  ministerial  acts,  which  4he  officer  be- 
fore whom  made,  must  certify  on  the  back  of  the  deed. — lb.  34 

COURTS  INFERIOR. 

1.  The  judgment  of  an  inferior  Court,  on  a  matter  submitted  for  its  inspectioD, 

will  not  be  reviewed,  unless  a  bill  of  exceptions,  making  tliat  matter  part  of 
the  case,  and  bringing  it  to  the  view  of  the  appellate  Court,  has  been  regular- 
ly taken.— Turk  vs.  SintOk  8f  Co.  156 

2.  The  Supreme  Court  will  not  review  the  discretionary  power  of  an  inferior  Court, 

in  granting  or  withholding  new  trials.— itfa&ne  8f  Lake  vk.  Eastin  8f  Gayle.  183 

3.  Where  part  of  the  term  of  a  Court  was  held  by  one  Judge,  and  part  by  another, 
^       held,  that  the  latter  was  not  precluded  from  considering  a  motion  for  «  new 

trial,  in  a  cause  adjudged  by  the  former.— 7&.  183 

73 
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COURTS,  INFERIOR. 

4.  The  Supreme  Court  has  no  power  to  control  the  discretion  of  infeiior  CoartB, 

in  reffulatihg  pleadings,  allowing  amendments  and  filing  additional  pleas ; 
but,  this  must  be  understood  to  be  confined  to  such  pleas  as  are  consistent 
with  each  other,  and  with  the  regular  order  of  pleading. — Tote  vs.  CriOftrt.  ^  386 

5.  That  ah  inferiur  Court  allowed  a  defendant  to  withdrew  the  plea  of  geneml  is- 

sue, and  to  substitute  other  pleas  in  bar  of  the  action ;  is  not  error.—- A,  38S 

covBNAjrr. 

1.  A  and  W  entered  into  a  covenant,  whereby  A,  after  acknowled|fing  himself  in- 
"  debted  to  W,  assigned  to  him'  certain  bonds.  One  T  also  signed  the  cove- 
nant, (as  attorney  for  W)  which  was  drawn  to  answer  as  a  receipt  from  T, 
and  also  as  an  assignment  of  the  bonds.  In  an  action  by  W's  ezecutorv  upon 
the  covenant— Held,  Ist.  That  the  negligence  of  W  in  collecting  the  •assigned 
bonds,  was  not  in  issue  under  the  plea  of  "eoveruitU  veijbrmed."  2d.  That  T- 
was  a  competent  witness  to  shew  the  result  of  his  efforts  to  collect  the 
bonds. — Aldridge  vs.  Wamei's  executors.  9^ 

COSTS* 

1.  The  statute  of  1807,  restricting  the  charge  for  attendance,  in  any  bill  of  co^ts, 

of  more  than  two  witnesses  to  any  one  fact,  must  be  undersloocf,  to  mean  such 
facts  as  are  material,  and  which  may  necessarily  arise  in  the  progress  of  a 
cause,  either  incidentally,  collaterally,or  directly  upon  the  issue,  anclit  seeins^ 
not  to  have  been  the  intention,  to  disallow  the  attendance  of  witnenes  to  the 
successful  party,  where,  from  the  course  of  the  adversary,  or  the  decicnon  of 
the  Court,  the  evidence  of  such  witnesses  (otherwise  proper)  has  been  super- 
seded, or  dispensed  with. — Randolpk  vs.  Perry.  ^  376 

2.  The  refusal  ofa  Chancellor  to  dismiss  a  bill,  for  want  of  security  for  costs,  is 

not  a  ground  for  reversing  a  decree  in  equity — excuses  for  a  non-compliance 
with  me  letter  of  the  statute,  being  necessarily,  subject  to  the  discnetion  of 
the  Court. — Ma^  8f  Jtfoy,  ez'rs.  vs.  Ikuiin.  4J4 

3.  The  general  rule,  that  a  mortgagor,  seeking  to  redeem,  must  pay  costs,  does 

not  apply  to  a  case,  where  the  mortgagee  sets  up  an  absolute  title  in  hiro> 
self.— ift.  414 

DAMAGES. 

1.  In  an  action  of  trespass,  asssult  and  battery,  against  jeveraJ,  the  iury,  upon  ex- 

ecuting a  writ  of  mquiiy,  must  find  a  joint  verdict  against  all  tne  defendants, 

and  cannot  assess  separate  damages. — CalUaon  et  at.  vs.  Lemons.  14S 

2.  Although  it  is  error,  that  judgment  should  be  entered  for  a  greater  arooum 

than  that  claimed  in  the  declaration,  yet,  judgment  will  not  be  reversed  as  to 
mere  technical  divisions  of  the  separate  amounts  of  debt  and  damages,  when 
the  aggregate  amount  of  such  judgment,  is  less,  than  the  aggregate  sum  laid  in 
the  declaration. — Boardman  vs.  Poland.  431 

3.  in  the  action  of  trespass  to  try  tide,  damages  for  the  detention  of  the  premises, 

as  well  as  possession,  are  recoverable. — Avent  vs.  Read.  48(1 

4.  Interest,  under  our  statute,  authorising  its  recovery  by  way  of  damages,  is  sub- 

stituted for  damaj^es,  at  Common  Law. — McWliarter  vs.  SUmi^er.  519 

5.  And,  MHiUs — that  ifin  an  action  of  debt,  no  damages  are  laid  in  the  dedaradoD, 

yet  a  recovery  may  be  had  of  the  interest. — Ih.  519 

6.  It  18  not  error)  that  in  an  action  of  debt,  or  assumpsit,  to  recover  the  amouutof 

any  writing,  Cembracedin  the  statutes,  authorising  the  calculation  of  interest 
by  way  of  damages,  for  the  detention  of  money  up  to  the  time  of  the  rendi- 
tion  of  judgment)  that  niore  interest  by  way  of  damages  [for  the  detention,  is 
adjudged  by  the  Court,  than  is  demanded  in  the  declaration:  provided,  it 
appears;,  that  no  more  has  been  adjudged  by  way  of  interest,  than  is  reco- 
verable, by  law,  upon  the  debt,  as  shewn  to  be  due,  and  unpaid  by  the  re- 
cord.—/&.  519 

DSBT. 

1.  Where  the  record  of  a  judgment  rendered  in  another  state,  was  in  the  foHofving 
words,  "  for  the  sum  of  two  hundred  and  twenty  dollars  debt,  which  may  be 
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discharged  by  die  payment  of  one  hundred  and  ten  dollars,''  Slc. — Held,— > 
1.  That  debt  was  a  proper  action  for  the  recovery  of  the  claim. — 2.  That  iu 
an  action  to  recover  the  amount  due  on  the  judgment,  it  was  jiot  error  to  de- 
clare for  the  conditional  sum  of  one  hundred  and  ten  dollars.  ^ 

Carter  vs.  Crews.        81 

2.  Debt,  suggesting  a  decnatavit,  is  maintainable,  on  a  judfmentby  default  obtained 

against  the  representatives  of  an  estate ;  either  before,  or  after  the  issuance 
o?aj(L/a.— BarAevs.  ^<«»iw.  ,  236 

3.  Sanbl»-'ihax  if  in  an  action  of  debt,  no  damases  are  laid  in  the  declaration,  yet« 

recovery  may  be  had  of  the  interest.— itfcfrAofter  vs.  Standifer.  619 

4.  It  ifl  not  error,  that  in  on  action  of  debt,  or  assumpsit,  to  recover  the  amount  of 

any  writing,  (embraced  in  the  statutes,  authorising  the  calculation  of  interest 
•  by  way  of  damat^es,  for  the  detention  of  money  up  to  the  time  of  the  rendi- 
tion of  judgment)  that  more  interest  by  way  ot  damagos  for  the  detention,  is 
adjudged  by  tlie  Court,  than  is  demanded  in  the  declaration:  provided,  it 
appears,  that  no  more  has  been  adjudged  by  way  of  interest,  than  is  reco- 
verable, by  law,  upon  the  debt,  as  sliewn  to  be  due,  and  unpaid,  by  the  re- 
cord.—i&.  519 

DBBDS. 

1.  The  "  CSsunty  Coiirt,"  actinff  judicially,  has  no  authority  to  take  the  acknow- 

ledgment of  a  deed  of  lanls:  and  where  the  acknowledgment  of  a  deed  ap- 
pemd  to  have  been  taken  in  open  Cfmrt,  and  the  entry  thereof  was  transferred 
from  the  minutes  to  the  back  of  the  deed,  by  the  clerk,  it  was  held,  that  such 
acknowledgement  was  void. — Mtum  8^  Gr^fm  vs.  Lewis.  24 

2.  The  ^idgs  or  Clerk  of  the  County  Court  have  authority  to  take  such  acknow- 

iedgmenta ;  but  they  are  independent  ministerial  acts,  which  the  officer  be- 
fore whom  made,  must  certify  on  the  back  of  the  deed.—A.  24 

DEFEASANCE. 

1.  In  cases,  where  the  absence  of  a  subseribiuff  witness  to  a  deed  is  not  account- 

ed for,  seoondarv  evidence  is  not  admissible,  to  prove  the  existence  of  such 
deed,  or  any  defeasance  connected  tfaerewitli.-^/f4i(/i«U.v8.  MefHtgomuy.  58 

2.  Where  the  allegations  of  a  bill  in  chancery,  were,  thaiadavekadbSBmeeipeifedy 

witkanugrsfment  to  aUtno  the  privilege  of  redeeming  or  repurehatingj  to  theparty 
anuBejfug,  and  the  conveyance  was  on  its  face,  absolute,  (the  subseribing  wit- 
ness to  which,  was  not  produced,  nor  bis  absence  accounted  for;)  and  there 
was  no  positive  testimony  rebutting  tlie  implicit  demtUqf  a  drfeoMmcey  by  the 
answer ;  and  a  lapse  of  twenty  six  years  bad  ensued,  without  excuse  for  the 
delay,  the  Court  refused  to  disturb  the  sale. — A.  fiB 

3.  The  aasi^niee  of  such  person  making  the  conveyance,  held,  not  to  be  a  compe- 

tent witness,  to  prove  the  defeasance.-— /&.  58 

DEmURREIU 

1.  The  onussion  to  make  profert  of  letters  of  guardianship,  can  only  be  taken  ad- 

vantage of  by  demurrer. — Stfsfzsrvs.  CfnanUemBofHoiUniBaif.  88 

2.  Objection  to  the  time  of  filing  a  plea,  is  waived  by  a  demurrer  thereto. — CaBi- 

9om  vs.  Lemons.  '  145 

3.  Where,  in  a  declaration,  in  trespass  et  ti  armie,  the  time  of  committing  the 

trespass  was  lefl  blank,  held,  that  the  defect  was  one,  cured  By  the  statute  of a- 
mendments,  and  not  available  on  demurrer.—- EsftU  vs.  SHeUtf.  185 

4.  Whether  a  defect,  existing  in  the  indorsement  of  a  writ,  rs  available  on  demur- 

rer, where  a  party  has  craved  oyer,  and  filled  that  demurrer  in  time^  or,  whe- 
ther there  may  not  be  a  proper  case  for  demurrer,  after  a  judgment  by  de- 
fkuh-^  (^jiUBre.^Burford  vs.  Cttnmn^Aam,  et.  al.  244 

5.  But,  afler  a  judgment  by  default,  a  party  will  not  be  permitted  by  diemnrrer,  to 

evade  that  rdle  of  practice,  which  prohibits  all  dilatory  pleas  without  the  con- 
sent of  the  adversary,  afler  the  time  tor  filing  those  pleas  has  expired.-^A.  244 

6.  A  plea,  commencing  with  matter  of  abatement,  ana  concluding  in  bar,  ia  de- 

fective and  bad,  on  demurrer. — Rogers  ^  Sons  vs.  SmUef  Sf  Sr^a.  *        249 

7.  As  a  general  rule,  a  demurrer  opens  me  whole  pleadings  in  a  cause,  to  the  con- 
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pideration  of  thi^  Court,  and  ^vill  he  eziended  to  the  firat  substantial  del«ct  els 
iflting  therein;  but  this  is  always  upon  the  supposition,  that  the  plea<yiigs  have 
been  properly  filed— in  due  time,  and  perfect  order.— A. 
8.  And  where  a  plea  in  abatement  was  filed  after  several  continuances,  and  after 
a  demurrer  had  been  ctirtsidered.  and  the  general  issue  pleaded,  the  Court 
refused  to  extend  a  demurrer  to  the  plea,  back  to  a  supposed  defect  in  the  de^ 
claration. — J6.  8€^ 

DEMURRER  TO  ETIDEirCE* 

1.  Whether  Ukor  mediscretionaiy  with  a  Court  to ootii|^l  a  party  to jcMii  io  a 
demurrer  to  evidence — QjMore*  But,  on  demurrer  to  evidence,  the  parQr  mint 
admit  the  facts  and  conclusions  Which  may  be  reasonably  inferred  therefrom, 
«>therwise  the  adverse  party  is  not  bound  to  join  in  the  demurrer. — Smpffer  vs. 
FSUi,  « 

DElPOgmONS* 

1.  In  an  action  agaioat  seveial  eopaitnera,  on  a  copartnership  d^  the  notiee  ait' 

thorised  by  Uie  statute  of  1807,  providing  for  taking  the  depositions  of  a  wil^ 
ness,  about  to  leave  the.  State,  is  good,  if  only  served  upon  one  partner. — Cax, 
eC  id.  vs.  Cogc. 

2.  Where  a  commission,  to  take  the  testimony  of  a  non-resident  witfteos,  appeared 

to  have  regularly  issued,  the  Court  held  it  not  error,  that  the  witness,  baiiig 
temporarify  within  the  State^  was  examined  here^  and  his  interrogatories  t»> 
ken  by  the  commissioner. — A. 

BETIHUE* 

1.  Detinue,  hes  bv  the  mortgaj^ee,  to  recover  possession  of  personal  property 
mortgaged,  after  the  time  for  the  redemption  of  the  mortgage,  has  expired. 
'  Hopkm$  vs.  HWwyiPa.  4S3 

BETA8TAVIT. 

1.  Debt,  suggesting  a  devuteeic,  is  maintainable,  on  a  judnnent  bydefault,  obtained 

aff ainst  the  representatives  ef  an  estate ;  either  before,  or  after  the  issnanoe 
or  a  j(.yii.-- JBeris  vs.  Adkin. 

2.  Suit  cannot  be  maintained  a^^ainst  the  surely  of  an  administrator,  on  the  ad- 

ministration bond ;  where  it  dbes  not  appear,  that  a  judgment  has  been  ren- 
dered r^ularly  against  the  administrator,  as  Mieh.*— Foatt  vs.  Judge  ^  Ae 

vmcownsvAvcB.' 

1.  A  discontinuance  against  a  party  not  served  with  process,  who  is  eioisrt  cut- 
tnutBT,  (in  a  contract  not  embraced  by  the  act  of  1818)  is  error. — TMtoB  ts. 


17 

8.  The  act  of  1818,  authorising  a  discontinuance  where  the  writ  is  returned,  **  not 
found,"  as  to  one  or  more  of  the  defendants,  does  not  embrace  the  case  of  a    - 
cihdrfendtuU  to  ajomt  eontmct  in  lonftii^,  (not  under  seal,)  for  the  peifirmmm 
^mrk  end  UAor.-^Ib.  17 

3.  The  statute  of  Jbe^otbdoes  not  cure  the  error  of  such  a  discontinuance-*espe- 

eially  if  the  issue  below  was  not  on  the  msries.— Ift.  17 

4.  Where  A  and  B,  being  sued  on  a  note  beibre  aiustieeof  the  Peace,  A  appear- 

ed, and  on  oath  denied  the  execution  of  the  instrument,  and  judgment  was 
rendered  against  B,  who  did  not  appear,  but  who  carried  the  caee  by  eerlieiw- 
fi,  into  the  County  Court:  HeU,  tnat  filing  declaration  against  B  alone,  did 
not  create  a  discontinuance.<^SfcimMr  vs.  mcCtuftg,  W" 

BVREML 

1.  It  is  not  competent  for  a  witness  to  give  testimony  as  to  WhoABT,  a  pmrA- 
aitarlomgmage  uud  to^g (MMoted  to produufear in  &e mM of  om,  wo m»  to  m- 
dws  kimto  exaaUe afoper.  W\at  ihat  limguamwat,  must  be  submitted  to  the 
jury, irom  which  their  own  inferences  are  tone  drawn. — Mmmm  vs.  BtiUm,         99 

EJECTMENT. 

1.  The  general  rule,  that  a  defendant  in  ejectment  may  be  permitted  to  set  np  an 
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oatstatfding  title  in  another,  and  that  tbto  landlord  may  defend  the  action  by 
bein^  made  a  cowlefendant— does  not  apply  in  an  action  by  a  porchafler  at  a 
shenfTs  sale,  to  recover  possession.'^^venl  vs.  Read*  •    480 

ERROR,  APTD  WRIT.  OF  ,  ^^       ^.      r 

1.' Where  there  is  a  joint  interest  existing  in  a  contract,  and  one  of  the  parties  dies, 
before  action  is  commenced,  such  action  must  be  brought  in  the  name  of  the 
survivor ;  and  a  failure  to  set  outin  the  declaration  the  contract,  of  ii  exuted, 
and  to  shew  the  interest  of  Uie  plaintiff  tobeas  mnmor,  is  error.^Cai<i«m  vs. 

LiUU.  .  ^      ^  t 

2.  That,  suit  is  brought  on  a  cause  of  action,  before  the  same  ispaat  dtie,  is  arml- 

able  in  error,  even  atler  appearance  and  jud|(ment  by  wl  dneU.^Ran^olpk  vs. 

Cook  ^  Ems.  ,.    .        .  . 

3.  A  discontinuance  against  a  party  not  served  with  process,  who  is  a  ^omt  COU' 

tractor,  (in  a  contract  not  embraced  by  the  act  of  1818)  is  error.— Itm/otf  vs.   ., 

ColUnSf  Survivor.  .       /  a 

4.  Where,  after  a  judgment  for  defendant,  on  unlawful  detainer,  a  Justice,  (after 

three  days  consideration)  gramed  a  new  trial  to  plaintiff,  and  gave  a  new  jadg- 
mem,  ^vithout  notice  to  defendant ;  iield  to  be  error. — 'Barr  vs.  Whiiei.  34» 

5.  That  an  inferior  Court  allowed  a  defendant  to  withdraw  the  plea  of  general  is- 

sue, and  to  substitute  other  pleas  in  bar  of  the  action ;  is  not  ertor. — Tote  vs. 
Gilbert. 

6.  It  is  definitely  settled,  that  the  Supreme  Court  will  not  look  to  lh»  indorsement 

of  a  writ,  for  the  purpose  of  finding  error,  to  reverse  a  judgment«^Bo<«ri&Maii  tb. 
Poland, 

7.  Although  it  is  error,  that  judgment  should  be  entered  for  a  greater  araoant 
than  that  claimed  in  the  declaration,  yet,  judgment  will  not  be  reversed  as  to 
mere  technical  divisions  of  the  separate  amounts  of  debt  and  damages,  when 
the  aggregate  amount  of  such  judgment,  is  less,  than  the  aggregate  sum  laid  in 
the  declaration. — Boardman  vs.  Poland*  ^^' 

ESTATE, 

1 .  An  unexpired  term  of  years,  is  a  sufficient  estate  to  support  a  proceedingfor  for> 

cible  entry  and  detainer. — Mead  vs.  Vanid,  eial  ^ 

2-  A  deed  to  a  feme  covert,  and  the  hcirtf  of  her  body,  implying  the  creation  of  an 
.  estate  tail  m  personal  property,  vests  in  her  such  aosolute  estate,  as  will  be 
subject  to  the  disposal  of  the  husband,  and  liable  for  his  debts.— ffarilmis,  el  al 
VH.  CoaiUTy  et  at,  463 

3.  Equity  will  give  effect  to  the  lerRM  of  a  rfeed,  eonveyinj?  property  to  a/sme  cth 
■    vert  for  her  excla^ive  use,  even  whore  no  trastve  is  nominnted,  aad  will  regard 

the  husband  a  trustee,  so  far  at»  to  enforce  a  complianee  with  the  intentions  of 
the  donor.  But  the  iatention  to  create  « trust  estate  for  the  wife  mast  distiact- 
ly  appear.— /i  4fi3 

4.  Where  a  deed  of  personal  property,  ennveying  the  mne  to  the  wife,  sttpolated 

that  the  property  was  given  for  the  joint  iwe.  behoof  and  support  of  the  hutiand 
and  vbife,  and  subject  to  their  joint  possession;  the  Court  held  the  deed  not  to  erp- 
ate  a  separate  and  distinct  estate  for  the  wife,  in  oxclosion  of  the  bosband's 
marital  rights ;  but  subject  to  bis  debts.— M.  469 

ESTATE  TAII*e 

ir.  A  deed  to  a /ems  covert  ^  and  the  heirs  of  her  body,  implying  the  creation  of  an 
estate  tail  in  personal  propert}-,  vests  in  her  such  aosolute  estate,  as  will  be 
subject  to  the  disposal  of  the  liusband,  and  liable  for  his  debts.— Ahr/ans,  st  al. 
vs.  Coaiter,  et  al.  463 

EVIDENCE. 

1.  Whether  it  is  or  not  discretionary  with  a  Court  to  compel  a  party  to  jctin  io^a 
demurrer  to  evidence  Qfuere.  But,  on  demurrer  to  evidence,  the  party  miiit 
admit  the-facts  and  conclusions  which  may  be  reasonably  inferred  therefrntn* 
otherwise  the  adverse  party  is  not  bound  to  join  in  the  dcmurref.— Saq/er  vs. 
Fitts.  9 
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£VIDENC£.  *  • 

2.  It  is  not  competent  for  a  witness  to  give  tesiiniony  as  to  Hhether,  a  ptati- 

cular  language  used  icas  calcidaird  to  prodvcejfear  in  the  mind  of  one,  to  as  la  hi- 
duce  fdmto  execute  a  paper.  What  UuU  language  was^  must  be  submitted  to  the 
jury,  from  which  their  own  inferences  are  to  be  drawn, — J^hnutm  vg.  Ballot.  99 

3.  In  cases,  where  the  absence  of  a  subscribing  witness  to  a  deed  is  not  account* 

ed  for,  secondary  evidence  is  not  admisaible,  to  prove  the  existence  of  such 

deed,  or  any  deleasauce  connected  tlierewitli, — liatjicld  vs.  Montgomery.  5^ 

4.  Where  the  allegations  of  a  bill  in  chancery,  were,  tJial  a  slate  had  l^en  conveyed. 

witfi  an  agreement  to  allow  the  privilege  of  redeeming  or  repurchasing ,  to  the  party 
canveyingy  and  tlie  conveyance  was  on  it.s  face,  absolute,  (the  subscribing  wit- 
ness to  which,  was  not  produced,  nor  liis  absence  accounted  for,)  and  there 
was  no  positive  te:»tin)ony  rebutting  the  implicit  denialof  a  defeasanu,  by  the 
answer;  and  a  lapse  of  twenty  six  years  had  ensued,  without  excuse  for  the 
delay,  the  Court  refused  to  disturb  the  sale. — lb.  55 

5.  The  assignee  of  such  person  making  the  <'onveyance,  held,  not  to  be  a  compe- 

tent witness,  to  prove  the  defeasance. — Ih.  5v^ 

6.  In  a  proceeding  before  a  Jiir,lice  for  forcible  entry  and  detainer,  the  law  docs  not 

require  the  justice  to  record  and  certify  all  the  evidence  before  him.  It  is  on- 
ly necessary  to  record  and  certify  such  as  is  admitted  after  objection,  or  reject- 
ed when  offered. — Mead  vs.  Daniel,  etal.  66 

7.  The  books  of  a  Corporation,  are  evidence  a»^ainstthe  Corponition,  and  between 

the  members  thereof,  but  not  in  their  favor,  in  a  suit  brought  against  the  bo- 
dy, by  a  .stranger. — Mayor  and  Aldcrmtn  Tu^skaloosa  vs.  H right.  230 

8.  Z^i-members  of  a  town  corporation,  are  er  necessitate,  competent  witnesses  in  a 

suit  bv  a  stranger,  again.st  the  body. —  lb.  238 

9.  The  iDdorsemcni  of  a  promissory  note  is  the  highest  evidence  of  the  nature  of 

the  agreement  between  the  parties;  and  evidence  of  a  parol  agreement 
made  at  the  time,  varying  the  legal  liability,  is  inadmissiblC'/i^Atoicer  vs. 
Iny.  "  '  308 

10.  A  suit  against  tlie  representative  of  an  estate  for  the  purpose  of  subjecting  the 

assets  of  a  deceased  partner,  to  tiie  payment  of  a  judgment  obtained  against 
the  firm;  is  a  new  and  disiiiict  proceeding,  against  a  new  party;  and  all  the 
facts  must  be  established  by  testimony,  in  the  ordinary  manner. — Marts ex'ix 
vs.  Soutkwick,  Cannon  ^  Warren.  351 

11.  Thus,  the  judgment  obtained  against  a  firm,  in   such  case,  is  not  proper  evi- 

dence, nor  can  the  depositions  taken  in  the  Common  Law  suit,  be  read  as 
testimony  against  an  executor,  in  a  Chancery  caaso,  to  compel  payment  out 
of  ibe  estate,  of  the  firm  debt. — lb.  351 

12.  In  regard  to  theincompetenCy  of  a  witness,  a  distinction  exists,  as  to  an  inter- 
est in  the  question,  and  an  interest  in  the  stent  of  the  suit ;  arid  a  witness  will 
not  be  held  incompetent  to  testify,  unless  it  appear,  that  he  is  to  gain  or  lose 
by  thee^enf  of  the  suit:  and  any  objection  as  to  his  interest  in  the  question, 
goes  to  his  credibility  ^^Kcnnon  vs.  McRae.  33?9 

13.  As  a  general  rule,  an  indorser  of  a  note  or  bill,  is  incompetent  in  respect  to  his 
interest,  as  a  witness  in  lavor  oC  &  subsequent  endorsee,  to  charge  any  party  to 
the  instrument  whose  liability  is  anterior  to  his  own. — lb.  3^ 

J  4.  A  release  entered  on  the  minutes  of  the  Court,  (not  signed,  sealed  or  delivered 
to  the  wilnes:-*,  and  implying  a  mere  discharge  as  to  the  interest  in  the  particular 
action.)  is  not  .sutlicicnt  to  autiiorise  an  incompetent  witness  to  give  testimony. 

15.  The  duplicate  receipt  of  the  Receiver  of  public  monies  (on  an  entry  of  public 
lands)  IS,  before  the  issuance  of  the  patent  thereon,  suiBcient  evidence  of 
title  to  authorise  the  hona  fiile  holder  of  the  same,  to  maintain  the  action  of 
trespass  to  try  title. — Hnllock  \s.  W'dson.  436 

16  It  is  competent  for  a  del'onda:)!  to  show  by  testimony,  that  an  instrument  assign- 
ed as  a  conditional  payment  or  collateral  security  of  a  pre-existing 'debt; 
was  good  and  available  in  the  hands  of  the  plaintiff,  at  the  time  of  assign- 
ment and  afterwardrs.—T/oZ/^;/"  vs.  Crodiett,  401 

17.  In  an  action  against  bcvoral  copartners,  on  a  copartnership  debt,  the  notice  au- 
thorised by  iho  statute  of  1807,  providing  for  taking  the  depositions  of  a  wit- 
ness, about  to  h^ave  tlie  t^tatc,  i?  good,  if  only  served  upon  one  partner. — Cox, 
et  al.  vs.  Cox.  *  533 
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CTIDENCE. 

18.  Where  a  commiBsion,  to  take  the  testimony  of  a  iioii*resuiciit  witness,  appeared 

to  have  regularly  issued,  the  Court  held  it  not  error,  timt  the  witness,  heing 
temporarily  within  the  State,  was  examined  here,  and  his  interrogatories  ta- 
ken by  the  commissioner. — lb.  533 

19.  The  answer  of  a  defendant,  to  a  bill,  filed  for  the  discovery  of  testimony  in  aid 

of  a  trial  at  Common  Law,  may  be  used,  by  the  plaintiff  on  that  trial,  or  not, 
and  if  used,  any  other  evidence  consistent  with  tiie  issue,  is  not  thereby  pre- 
cluded.— Jb,  533 

20.  In  suits  between  a  white  man,  and  a  free  person  of  color,  or  of  mixed  blood 

within  the  third  degree,  where  the  amount  in  controvers^y  is  under  twenty 
dollars,  and  the  former  is  8worn,  the  latter  has  also  a  right  to  the  advantage 
of  his  own  oath. — fvey  vs.  Hardy.  548 

EXCEPTIONS,  BILL  OF 

1.  A  bill  of  exceptions  must  show  affirmatively  the  existence  of  the  error,  of  which 

a  party  complains,  and  tne  appellate  Court  will  not  presume  facts  which  do 

not  appear.—JoAiMow  vs.  BaUew.  29 

2.  The  judgment  of  an  inferior  Court,  on  a  matter  submitted  for  its  inspection, 

will  not  be  reviewed,  unless  a  bill  of  exceptions,  making  that  matter  part  of 
the  case,  and  bringing  it  to  the  view  of  the  appellate  Court,  has  been  regular- 
ly taken.— IVtrA  vs.  ftiwii^  ^  Co.  155 

3.  A  notice  of  set-oft',  is  no  part  of  tlie  record,  and  any  enrors  in  the  proof  relating 

to  it,  must  be  shewn  by  bill  of  exceptions. — Pledger  vs.  Olover.  174 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Executors  or  administrators,  by  virtue  of  their  general  powers  as  such,  cannot 

make  any  contract  in  their  representative  character,  which  at  law,  will  bind 
the  estate,  and  authorise  a  jurij^ment  de  horns  tfstatoris. — Mc  Eldery  and  Chajh 
man  vs.  McKtrnzie.  33 

2.  If  an  executor  or  administrator  contracts  for  neces-sary  mattera  relating  to  an 

estate,  he  does  so  on  his  personal  responsibility,  and  the.  action  to  recover 
thereon,  must  be  against  him  individually. — Ih.  33 

3.  Semble — The  effect  of  the  act  of  i8(M5,  which  prohibits  any  action  from  being 

brought  against  an  executor  or  administrator  within  six  months  from  the  time 
of  proving  the  will  or  granting  letters  of  administration— should  be,  to  sus- 
pend for  that  time,  the  running  of  tlic statute  of  limitatons.— /fetfMtson  versus. 
Tells.  44 

4.  Where,  in  an  action  brought  against  an  executor,  to  recover  a  debt  due  by  his 

testator,  a  replicatiorfto  a  plea  of  the  statute  of  limitations  only  alleged  that 
Utters  testamenldry  were  not  granted  to  the  exeaUor  ttntU  more  than  ttooyean  after 
the  testator's  decease— \l€i\\\ :  That  tliis  replication  was  bad,  and  was  no  bar  to 
the  plea;  because,  only  averring  that  letters  testamentary  were  not  granted 
for  so  long  a  period,  left  the  legal  presumption  uncontradicted,  that  letters  of 
one  kind  or  another,  had  been  previously  issued.— /d.  44 

5.  Where  it  appeared,  that  a  demand  againatan  estate  had  not  been  presented 

within  eighteen  months  after  the  grant  of  letters  testamentary,  but,  cAof,  thr. 
demand  had  accrued  n^ter  that  period;  held, —  N 

6.  That  the  demand  was  not  precluded  or  barred  under  the  statute  of  non-claim 

as  that  statute  does  not  commence  running  until  the  claim  has  accrued,  or  the 
party  has  a  right  to  sue.— AW  v.s.  Cunninghams ez'rs.  17} 

7.  Debt,  suggesting  a  depastarit,  is  maintainable,  on  a  judgment  by  default  obtained 

against  the  representatives  of  an  estate ;  either  belore,  or  after  the  issuance 
fAQ.fi,  fa. — Burke  vs.  Adidns.  i^J6 

8.  A  scire  facias  against  e.xecutors  or  administi*ators,  to  shew  cause  why  execu- 

tion, de  bonis  yropriis  should  not  issue,  (allcr  a  judgment  by  default  against 
the  estate,)  is  not  allowable  on  the  bare  return  of  nulla  bona,  to  an  execution 
de  bonis  tcstatoris. — Bank  vs.  Hooks  8^  Dacis.  «J7I 

9.  The   Orplian's  Court,  in    this  State,  has  jurisdiction    in  a  case  of  adminis- 

tration,  where  the  truth  of  an  inventory  is  contested ;  and  may  try  and  decide 

the  question,  whether,  or  not,  certain  properly  belongs  to  the  estate. Dohfts 

vs.  distributees  of  Coclccrham.  333 
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EXECirtORS  AND  ADJttlHISTRATORS. 

10.  In  settling  a  contest  of  thra  kind,  the  Orphans'  Conrtbae  aolhorityjto  inairooir 

a  jory  to  detericine  qnestions  of  fact,  on  which  the  parlies  interested  laay  be 
at  issue. — i%. 

11.  Where,  in  such  a  casn,  it  is  decided  that  certain  property,  Bet  embraced  iir  the 

inyentory,  belongs  to  the  estate,  the  Coort  has  power  tv  direct  a  diviaioa  of 
soch  property  among  the  distribotees ;  or  if  that  cannot  be  done,  a  pubiio  sale 
of  the  property  should  be  ordered,  as  provided  for  by  the  statote,  and  the  pro- 
ceeds ofsnch  saleshoald  be  divided,  and  it  is  error  for  the  Coort  itt  once  to 
give  jodgmeot  against  the  administrator  in  cash,  in  favor  ef  the  distribateee, 
for  the  valoe  of  the  property  as  assessed  by  the  jory.— /ft. 

12.  The  jerisdiction  extended  le  the  Coanty  Coart  in  cases  of  tbis  elmracteir,  dees 

not  deprive  parties  of  their  remedy  by  action  on  the  bond,  or  by  Mil  in  cftance- 
ry.— ii. 

13.  A  soit  against  the  representative  of  an  estate,  for  the  pnrpose  of  sabjectingtbe 

assets  of  a  deceased  paitner,  to'  the  payment  of  a  jndgment  obtained  against 
the  firm  ;  is  a  new  and  distinct  proceeding,  against  a  new  party;  and  all  the 
facts  mast  he  established  by  testimony,  in  the  ordinary  manner. — JBorrs  ez'tx 
vs.  SouikwUkf  Cannon  Sf  Warren.  351 

14.  Thns,  the  jodgment  obtained  against  a  firm,  in  soch  case,  is  not  proper  evi* 

dence,  nor  can  the  depositions  taken  in  the  Common  Law  sail,  be  read  as 
testimony  against  an  executor,  in  a  Chancery  cabse,  to  compel  payneat  oat 
ef  the  estate  of  the  firm  debt. — lb.  351 

15.  Where  a  judgment,  having  been  obtained  at  law  in  this  State,  against  a  ffrm  ; 

the  creditor,  residing  abroad  filed  a  bill  in  Chancery  against  the  repreaenta- 
•  live  of  the  estate  of  one  of  the  partners,  to  subject  the  assets  of  the  estate  to 
the  payment  of  the  judgment — held,  that  an  admission,  that  one  of  the  firn» 
resided  in  New  Orleans,  and  was  sdlvent,  was  fatal  to  the  Chancery  ease; 
for  this  was  an  admission  of  a  complete  and  adequate  remedy  at  law,  wbieh 
should  have  been  pursued,  before  resorting  to  equity  for  relief,  against  the 
estate  of  the  deceased  partner. — 75.  361 

16.  Suit  cannot  be  maintained  asainst  the  surety  of  an  administrator,  on  the  aS- 

ministration  bond ;  where  it  does  not  appear,  that  a  judgment  has  been  ren- 
dered regularly  against  the  administrator,  as  such. — Fauik  vs.  Judge  tf  the 
County  Court  of  Monroe. 

17.  An  administrator  de  boms  non^  cannot  sustain   an  action  at  law,  against  the  rep- 

resentatives of  a  former  administrator,  to  recover  money  received  bf  th«  lat- 
ter, in  the  course  of  a  partial  administration,  and  not  accounted  for,  orpCMl 
over. — Chamberlain  vs.  Bates. 

18.  The  authority  of  an  administrator,  debomsnon^  embraces  imly  soch  of  the  per- 

sonalty of  the  first  decedent,  as  romains  unadmimaleredf  i.  e.  in  specU,  wnaUeted 
or  tNiam96rte<2  by  his  predecessor. — 15.  Ii69 

> 

£X£CVTION. 

1.  Where  executions  are  issued  against  personal  property,  which  has  been  chum" 

ed  by  a  third  person,  under  the  statute,  and  before  the  trial  of  the  right  is  de- 
termined other  executions  are  issued  upon  the  same  judgment,  and  levied 
upon  the  same  property — an  injunction  will  lie  to  restrain  proceedings  en  the 
latter  -^HmarngtMi  vs.  Bdl.  '  51 

2.  A  Kvrefaaas  against  executors  or  administrators,  to  shew  cavse  why  exeea- 

tion,  de  bonis  proprus  should  not  issue,  (aAer  a  judgment  by  defavit  ageiost 
the  estate.)  is  not  allowable  on  the  bare  return  of  aiia22a  bona^  to  an  execofion 
debom$  teatatoris. — Bank  vs.  Hook  8f  Davis.  971 

3.  When  a  sheriff  sells  property  upon  an  execution,  which  is  encembered  by  a 

deed  ef  trust,  on  which  a  sum  of  money  is  to  fall  due  some  months  after  the 
sale,  the  sheriff  cannot  legally  adjust  the  trust  debt,  of  his  own  authority,  by 
paying  the  money  to  beconHo  due  upon  it,  out  of  the  proceedsof  thesaJe.— 
Ba^ye.  SeaU.  315 

4.  The  plaintiff  in  exeeation— not  the  sheriff— is  entitled  to  the  benefit  of  a  treat 

deed  on  paying  off  the  debt  secured  by  it ;  and  the  trustee  will  be  bonnd  to 
execute  the  trust.— 75.  8]( 

^.  The  act  of  1307,  giving  a  defendant  in  execution  a  summary  remedy  against  a 
sheriff  for  failing  to  pay  over  an  excess  collected  by  him  on  soch  execution. 
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{rravides  that  sach  defendant  shall  have  the  same  remedy  thait  plaintiflbi  to 
exeeoliou  are  entitled  to  against  a  sheriflf,  for  failing  te  pai^  a^et  iHot^tj  col- 
lected ;  but  that  act  toast  not  be  so  construed  as  to  e^itend  to  defendaots  in 
eiecution  the  remedies  provided  for  plaintiffs  in  execotlon.  by  sobseqeent 
■tatates,  whereby  the  limitation  as  to  the  time  of  commencing  tkfe  proceeding 
is  omitted,  the  time  of  notice  abridg**d,  aAd  the  peoaUy  increased.— 76.  315 

6.    The  act  of  1807,  is  to  be  construed  with  relerence  to  laws  then  in  eit8tent<.-/5.     315 

rEME  COVERT.  .       ^ 

1.  A  deed  to  nfeme  covert^  and  the  heirs  of  her  body;  implying  the  creation  of  an 
ettdtetail  tn  personal  property,  vests  iri  her  eftfeh  absolute  estate,  as  will  be 
subject  to  the  dispesal  of  the  Ifttsbaud^  ifdd  liable  for  his  debts.— Hiar&ms  «(.  oL 
vs.  Coalterf  eL  al.  *^ 

d.  Equity  w»H  give  effect  id  the  tclfms  of  a  deed,  eonveying  property  to  a  /erne  eth 
vert  fur  her  exclusive  a»e»  even  where  no  ttusiee  is  nominated,  «nd  will  regard 
the  husband  a  trustee,  so  far  us  to  enforce  a  compliance  with  the  iatentions  » 

of  the  donor.    But  the  intention  to  create  a  trust  estate  for  the  wife  must  dis- 
.linctly  appear.— 76.  .463 

^^  Where  a  deed  of  personal  property,  conveying  the  same,  to  the  Wile,  stipnUted 
that  the  property  was  given  for  the  joint  use,  behoof  and  support  ef  the  huhand 
and  mftf  and  subject  to  their  joint  possession ;  the  Court  held  life  deed  not  \» 
create  a  separate  and  distinct  estate  for  the  wife,  in  exclusion  6f  the  husband's 
marital  rights ;  but  subject  to  his  debts. — Jb.  46Sr 

rERRY  AND  RATE  OF  FERRIAGE. 

1.  One  who  crosses  u  river  nt  a  ferry  in  a  boat  not  belonging  to  tHo'  owner  of  the 
ferry,  and  who  lanU^  by  niepping  from  the  ferryman's  boat,  isntHl««b)e  in  an 
action  to  recover  the  rate  of  ferriage^  allowed  by  law ;  hoWcver  he  would  he  re* 
sponi<ible  for  the  invasion  of  the  plaintiflT's  franchise,  or  for  trespass.— Henfy 
vs.  Turner.  .  US 

S«  The  keeper  of  a  ferry,  opponiie  a  town,  under  license  from  the  Conilty  CoiM, 
vkeeps  it  suhjict  to  the  public  convenienc-';  and  the  erection  oi  a  toU  bridge 
near  such  ferry,  by  a  Compnny,  under  charter  from  the  Legislature,  is  not  a 
violatiBii  Df  the  vested  rights  of  such  ferry  owner. — .Dyer  vs.  Tuskaloasa 
'Bridge  Company.  396 

3.  The  principle,  that  private  property  cannot  be  subjected  to  public  use,  with- 
out adequate  compensation,  does  not  apply  to  alleged  losses,  sostaiof^d  by 
the  owner  of  a  ferry,  (oVer  a  public  water  course,  opposite  a  town,  anJ  who' 
hold^  the  same  undJar  grant  from  the  Coanty  Court)  by  reason  of  the  erection 
near  it  of  a  toll  bridge,  under  a  charter,  granted  by  the  LegisUfare. •.-/&'.  996 

FORCIBLE  ENTRY  AND  DET.ilNER. 

1.  The  complaint  of  a  pany,  in  a  proecuding  before  ajuRiice  fu'r  l^orcibfe  enlT^ 

and  Detainer,  need  not  specify  the  land  by  statutory  demarkntions  of  secliott. 
township,  and  range  :  any  de^fcription  by  meies  and  bounds,  nnd  objects  of 
notoriety  rn  the  neighborhood,  is  salRcient.—^-il^ea//  V4.  Daniel  et  til,  86 

2.  In  a  proceeding  before  a  Justice  for  forcible  entry  and  detliiner,the  lawdoes  not 

require  tiie  justice  to  record  and  certify  all  the  evidence  before  him.  It  is  on- 
ly necessary  to  record  and  certify  such  as  is  admitted  after  objection,  or  reject* 
ed  when  offered. — lb.  "  .  -86 

3.  An  unexpired  term  of  years,  is  a  stifficient  estate  to  support  a  proceedingfor  for- 

cible entry  and  detamcr. — lb.  66 

4.  In  proceedings  before  Justices  of  the  Peace,  in  cti^esoi  forcihU  entry  and  dttak^ 

er,  a  party  id  entitled  to  the  ptsremptorx'  chullenise  of  a  juror,  sis  in  civil  cases, 

in  the  Circuit  or  County  Courts.---JoAJUOR  ^  Wash  vs.  Christian  8f  Goym.  dOl 

5.  Whether  ia  a  proceeding  before  aJaidice  of  the  Peace  for  forcible  entry  tfnd 

detainer,  the  Justice  has  the  diiicretionary  power  of  grunting  a  new  trial  oir 
merits— Qfi<rre. — Barrvs.  White  318 

6.  Where,  after  a  judgment  for  defendant,  on  unlawful  detainer,  a  Justice,  (aft«r 

threeda^a  consideration)  granted  a  new  trial  to  plaintiff,  and  gave  a  uewjvdg- 
ment;  without  notice  to  defent^int ;  held  to  be  error. — ib.  342 

75 
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FRAUD* 

1.  Where  one  feltely  and  frandalenlly  repreMpting  himieir  to  be  ihe  afeet  of 
others,  prosecuted  a  ▼triety  of  legal  proceedings  agaiost  A  anj  T»  and  there* 
by  induced  them  to  execute  their  note*  as  a  compromise,— -beld-^-TlMt 
this  was  the  case  of  a  fraud,  growing  directly  out  of  an  immoral  act,  ooa- 
nccted  with,  and  dependinff  upon  it:  and  that  a  plea,  alleging  these  facta, 
was  a  good  and  available  defence  to  an  action  brought  to  recover  the  amooiit 
of  the  note.— iiyuss  ^  ^^es  8f  Tarran$.  t57 

FREEHOLDER. 

1.  Under  the  act  of  1807,  exempting  freeholders  from  suit  out  of  the  coentyoflbeir 

permanent  residence;  it  is  not  required,  that   the  residence  and  freehold 
should  be  in  the  same  county. — Moore  Btther  vs.  Coktr.  347 

2.  The  words  *'  permanent  residence"  and  "residence,"  as  used  in  that  atatBta, 

are  equivalent  in  aignification.—ift.  347 

GARNISHEE. 

1.  The  answer  of  a  garnishee,  that  debtor  had  placed  in  his  possessioB  Bovey 
which  he  believed  belonged  to  the  United  States,  held  not  suAcieat,  aAoon- 
troverted,  to  authorise  a  judgment.— Ofieer  ts.  Aikm$oti,  546 

GRAND  JURY. 

1.  Ader  an  indictment  has  been  found  against  a  prisoner,  and  the  same  has  been 
filed  and  accepted  in  Court,  he  cannot  except  to  the  personal  qoalificatioas  of 
the  persons,  selected,  summoned  and  sworn  on  the  grand  jury,  or  plead  in 
bar  or  avoidance  of  that  indictment,  that  one  of  the  jnroni  who  preferred  it  la 
an  alien.-  ^oymgUm  vs.  The  StaU.  100 

» 

INDICTMENT. 

1.  Af\eran  indictment  has  been  found  against  a  prisoner,  and  thesamohas  been 
filed  and  acci^pted  in  Court,  he  cannot  except  to  the  peraonal  qualifications  of 
the  persons,  selected,  sammooed  and  sworn  on  the  grand  jury,  or  plead  in 
bar  or  avoidance  of  that  indictment,  that  one  of  the  jurors  who  preferred  it  is 
4n  alien. -^Boytt^ffofi  vs.  The  Suae.  100 

INDIAN  LANDS. 

1.  The  act  of  1820,  extending  the  jurisdiction  of  the  Circuit  Coart  of  Cotaco  (now 

Morgan)  Conoty,  &c.  to  all  the  tract  of  country  belonging  to  the  Cherokee 
Indiana;  vested  in  the  Circuit  Court,  the  jurisdiction  only,  of  crimes  and  mis- 
demeanors committed  within  those  tracts  of  Indian  country,  and  did  not  ex- 
tend thereto,  the  civil  jurisdiction  of  Jontices  of  the  Peace,  in  caaee  of  Ibici- 
ble  entry  and  detainer. — Tfionuu  rs.  Adams.  188 

2.  The  act  of  1832.  extending  the  jurisdiction  of  the  State  over  the  Cherokee  lia- 

tion,is  not  entitled  to  a  retroactive  operation,  so  as  to  authorise  praoeedJnga 
for  a  forcible  entry  committed  on  lands  in  the  Indian  Qation,  prior  to  the  pas- 
sage of  that  act.— ift.  1 88 

INDORSER  AND  INDORSEE. 

1 .  As  a  general  rule,  an  indoraer  of.a  note  or  bill,  is  incompetent  in  respect  to  his 
tNCerest,  as  a  witneas  in  favojr  of  a  suftts^Hent  endoraee,  to  charge  any  party  to 
the  instrument  whose  liability  is  anUrior  to  his  own,— ICmhoii  vs.  mcnae,  380 

2.  The  acta  of  1828  '29,  reouiring  the  indorsee  of  a  paper  to  sue  the  maker  there- 
of to  the  first  Court  after  due,  dbc.  do  not  embrace  a  case,  where  the  maker 
removes  beyond  the  jurisdiction  of  the  Courts  of  this  State,  and  so  remains 
during  the  period  when  he  might  be  legally  sued, — fFoodeoek  vs.  Cen|Mf.  400 

3  In  such  case,  it  is  not  neoesaary  tocbarge  the  indoraer,  that  the  party  should  go 

beyond  the  State  to  find  the  maker. — ft.  456 

4.  The  notice  authorised  by  the  9th  section  of  the  act  of  iocorporation  of  the 
Branch  of  the  Bank  of  the  State  of  Alabama  at  Montgomery,  to  a  maker  or 
indoraer  ef  a  bill  or  note,,  need  not  be  under  the  corporation  acal.^^BM&  va. 
Harriwn.  540 
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IHDOBSER  AND  Uf  BOR8EE. 

5.  I^^re,  in  an  action,  by  the  indorsee  of  a  note  against  the  maker,  the  declara- 
tion described  it  as  payable  to  il.  B.  or  order,  and  the  note  was  payable  a- 
lone  to  4-  B. — ^held  to  be  an  immaterial  variance. — Harrison  vs.  Weaver.  549 

INDORSEMENT— iee  alao  ««  ASSIGNMENT." 

1.  The  indorsement  of  a  promissory  note  is  the  highest  evidence  of  the  nature  of 

the  agreement  between  the  parties;  and  evidence  of  a  parol  agreement 
made  at  the  time,  varying  the  legal  liability,  is  inadmis8ibie,-/ft^K[<W'er  vs. 
/0y.  308 

2.  In  order  to  charge  the  assignor  of  a  bond,  (on  a  contract  of  indorsement  mafte 

prior  to  the  passage  of  the  act  of  1832.  subjecting  bonds  payable  in  Bank,  to 
the  Law  Merchant,)  held,  not  necessary  that  demand  should  have  been  made 
al  the  Bank  wh^re  the  instrament  was  made  payable.— Woodcock  vs.  CampiMl.      450 

INJUNCTION. 

1.  Where  exeeations  are  issued  against  personal  property,  which  has  been  claim- 

ed by  a  third  person,  under  the  statute,  and  before  the  trial  of  the  right  is  de- 
termmed  other  ezecntions  are  issued  opon  the  same  judgment,  and  levied 
npon  the  same  property^-an  injunction  will  lie  to  restrain  proceedings  on  the 
latter  ^HHMiiHgUm  vs.  Betf .  51 

INSOLVENCY. 

1  Proof  of  the  insolvency  of  the  maker  of  a  note,  at  the  time  of  its  aassigoment, 
will  not  excuse  the  assignee  from  the  lUte  of  due  diligence  to  collect  it  from 
such  niaker. — BighUnDer  vs.  hey.  306 

2.  A  judicial  insolvency  can  only  be  established  by  an  exhaustion  of  all  the  means 

supplied  by  law  against  the  purse  of  a  debtor :  and  the  insolvency  of  a  party 
will  not  be  presumed  on  the  bare  return  of  iiiitta  bimaf  to  m  JUri'facitis  issued 
against  his  effecu.— TVotter  vs.  Crockett.  401 

fNTER^ST. 

1.  The  rate  of  interest  in  any  one  of  the  United  States,  is  not  a  matter  which  the  * 

Courts  ex  i^ficio,  can  notice,  but  is  a  question  of  fact,  to  be  ascertained  by  •  jury. 

Ekhardion  vs.  WiUhmi^  339 

2.  Interest  may  be  charged  on  an  open  account,  when  the  contract  stipulates  for 

a  certain  period  of  credit;  but  the  law  does  not  permit  rests  to  be  made  in 
such  account  every  six  or  twelve  hionths.  re.stating  the  account  at  each  time, 
and  converting  interest  into  principal ;  and  no  custom  or  agreement  to  that 
effect  can  alterthe  law. — Mars  er'ix.  vs.  SouihtDick  Cannon  ^  Warren.  351 

3.  Interest  is  recoverable  on  an  open  account  for  goods  sold  and  delivered,  where, 

by  express  stipulation,  the  account  is  to  be  considered  as  due  at  a  particular 
day.^-Mooiv  vs.  PaWm,  Donegan  ff  Co,  451 

4.  Interest  held  recoverable  on  an  open  account,  on  the  common  counts  in  assump    ' 

sit,  where  the  defendant  agreed  to  pay  interest,  and  promised  to  give  bills  m 
discharge  of  the  debt.— ib.  451 

5.  Interest,  under  our  statute,  authorising  its  recovery  by  way  of  damages,  is  sub- 

stituted for  damages,  at  Common  Law. — McWhorter  vs.  StandUer.  519 

6.  And,  semftb-^atinn  an  action  of  debt,  no  damages  are  laid  in  the  declaration, 

yet  a  recovery  may  be  had  of  the  interest. — S.  519 

7.  It  IS  not  error,  that  in  an  action  of  debt,  or  assumpsit,  to  recover  the  amount  of 

any  writing,  ^embraced  in  the  statutes,  authorising  the  calculation  of  interest 
by  way  of  damages,  for  the  detention  of  money  up  to  the  time  of  the  rendi- 
tion or  judgment)  that  more  interest  by  way  of  damages  for  the  detention,  is 
adjudged  by  the  Court,  than  is  demanded  in  the  declaration :  provided,  it 
appean,  that  no  more  has  been  adjudged  by  way  of  interest,  tnan  is  reeo- 
verable,  by  law,  upon  the  debt,  as  shewn  to  be  due,  and  unpaid  by  the  re- 
cord.—ift.  519 
INVENTORY. 

1.  The  Orphan's  Court,  in  this  State,  has  jurisdiction  in  a  case  of  adminis- 
tration, where  the  truth  of  an  inventory  is  contested ;  and  may  tiy  and  decide 
the  Question,  whether,  or  not,  certain  property  belongs  to  tfie  estate. — DMs 
vs.  mttribmtees  qfCoekerham. 
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2.  Id  settling  a  contest  of  ibis  kind,  the  Orphans'  Court  has  authority  to  summorf 

a  jury  to  determine  questions  of  fact,  oo  which  the  parties  interested  may  be 

at  issue. — lb.  J3S9 

3.  Where,  in  such  a  casft,  it  is  decided  that. certain  property,  not  embraced  in  the 

inventory,  belongs  to  the  estate,  the  Court  has  power  lo  direct  a  division  of 
such  property  among  the  distributees ;  or  if  that  cannot  be  done,  a  public  said  - 
of  the  property  should  be  ordered,  as  provided  for  by  the  statute,  and  the  pro- 
ceeds of  such  sale  :iihonld  be  divided,  and  it  is  error  for  the  CouYt  af  once  to 
^ive  judgnaentn/^ainstthe  administrator  in  co^.  in  favor  wf  the  distributees, 
,     .  for  the  value  of  the  property  as  assessed  by  the  jury. — lb'. 

4.  The  jurisdiction  extended  to  the  County  Court  in  cases  of  this  character,  does' 

not  deprive  parties  of  their  remedy  by  action  on  tlie  bond,  or  by  bill  ila  chandle- 
ry.— lb. 


JOEFAILS  AND  AHIENDMBNTS. 

1.  Where,  in  ii' declaration,  in  trespass  r»r<  armis,  the  tiiiic  of  commitfing  th^ 
trespass  was  left  blank,  held,  that  the  defect  \^a»  one,  cured  by  the  statute  ofa- 
in'e  ndinents",  and  not  available  on  deniurrcr.-^fsritf  vs.  Shelf el^:  fS^ 

ioiNT  CONTRACT. 

1.  Where  there  is  a  joint  intercstexisting  in  a  contract,  and  one  of  tfie  parties  dies, 

before  action  is  commenced,  such  action  must  be  brought  in  the  name  of  the 
survivor;  and  tf  fhilure  to  sfet  out  in  t?fe  declaration  the  contracf.  As  it  existed, 
ttndio  shcwthe  interest  of  the  plaintiff  ?oftc  as  survivin-.h  erroT—Caliison  v.  Little.  Oaf 

2.  A  discontinuance  against  a  parly  not  s.-rved  withf  process,  who  is  fijoint  ctm- 

Craetor,  (in*  a  contract  not  cfti braced  bvthc  rtrt  of  1818)  is  error.— lYhrfaff  v^. 
CaUins.  .  '^  17 

3.  The  act  of  1818,  authorising  a  discont?rtuanCe  where  the  writ  is  returned,  "  Aot 

found,"  as  to  one  or  more  of  the  defcndantH,  docs  not  embrace  the  <^VLS-e  of  a 
c^efendaiU  to  a  joint  contract  in  vcriting,  (not  under  seal,)  fw  the  perfonnance 
of  VDork  and  labor. ^Ib.  ^  r  ^  ^ 

iUDOMBNT. 

1.  Where  the  record  of  a  judgment  rendered  in  another  state,  was  in  the  following 
Words,  '•  for  the  sum  of  twobandred  and  ti^eiiTy  dollars  debt,  which  may  bS    ' 
rfwchargeJ  b)' the  paymeiitof  one  hundred  and  ten  dollars,"  &c.— Held,  1st 
That  debt  was  a  proper  action  for  the  recovery  oi'  the  claim.     2d.  That  in  aii 
action  to  recover  the  amount  due  on  the  judginont  it  was  not  error'  to  declare 
for  the  conditional  sum  of  one  hundred  and  ten  doliars.— Cfl;^er  vs.  Crocs  %i 

xS.  It  18  definitely  settled,  that  the  Supreme  Court  will  not  look  to  the  indorsement 
%'i  ^''  purpose  of  finding  error,  to  reverse  a  judgment.-^Aiarrffiiaii  vs. 

3.  In  an  action  by  partners,  on  a  partnership  demand,a  judgment  obtainedaffaiist 
^  oneof  the  firm,  by  the  defendant,  is  not  available  J  an  off:sei^pi^^^^  - 

win,  use,  See.  vs.  Hickemimrg,  ^  ^^       ,0^ 

^'  "^lilr^thi!  \'  •'''T'  ^^^  J"^P«{»t  should  be  entered  for  a  greater  amount 
m^l  ^^  *'-?TJf-^  • "  ^^^  d«~on»  yet,  judgment  will  not  bt  reveled  as  to 
mere  tcdinidal  divisions  of  the  separate  amounts  of  debt  and  damages  when 
the  aggregate  amountof  such  judgment,  is  less,  tlian  theaggregate  sSm  laid  in 
the  declarauort.— Boarrf/nan  vs.  Poland.  ^  '     -w 

lURISDICTION. 

1.  A  plea,  to  an  action  of  trespass,  assault  and  battery,  thM  the  assauU  and  battery 
^L^        ^        'Aejumd^f^mo/tAe  Court,  i«  not  avSable^cSl 

**  ^  Pn*.  k/]!w*'°?  **^  *^  defendants  were  served  with  process  out  of  the  annUu  of  B        ^^ 

146 
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JURISPICTION. 

3.  The  act  of  1620,  extending  the  jarisdiction  of  (be  Circoit  Coart  ofCotaco  (now 

Morgan)  Counfv,  &c.  to  all  the  trjict  of  country  belon^incr  to  the  Cherokee 
Indians;  vested  in  the  Circuit  (y0^^^  the  jurisdiction  on.},  of  crinries  and  mis- 
demeanors committed  within  those  tracts  of  Indian  country  ;  and  did  not  ex- 
tend thereto,  the  civil  juri^dietion  of  Justire/«  of  the  Peace,  in  cases  of  forci- 
ble entry  nnd  di^minor. — Thomas  vm.  AHqms.  183 

4.  Til'-' act(»l*l::j:Ji.  Hxt  Mirfi.i- i.i»  5  irr-^flicion  <»'' t!j  •  3?afe  over  ihe  Cherokee  Na- 

tiort,  i^  no!  cnlilltMi  lo  a  nMroiftrvo  o[)«>r:iti  »n.  <o  :h  fo  NUlhorisc  proci'ihngs 
for  .1  forcilile  eriiry  ouujmillcJ  uu  lands  In  llie  lu<iiuu  nsiliun,  jirior  to  the  pas- 
hage  ufllnil  ucl. — lb.  183 

JURY  AXD  JrROR. 

J.  Ill  an  action  ol'trc-pass.  as^sult  nu(\  battery,  aj.nin^i  ^■(•vora^,  the  jury,  upon  ex- 
ecuting a  writ  ol  uKjuiry,  niudt  fiud  a  joint  verdict  M^ifiiii.-t  all  the  defeiiuaiits, 
and  cannot  ass^.^s  sepanite  dainaL'cs. — Callibon  et  u(.  \ ».  Ijrmons.  146 

2.  The  finding  of  h  jury,  in  ilclerniimn:;  inuiual  <loiniind^  lieiween  a  plaintiffnnd 

defendant,  ••  t/iat  titty  Jiud  tke  plahuiffimieltted  to  the  dcfindant  in  the  sum  of  two 
dollan  and  forty  C£ntSj  ocer  and  above  the  plaintiffs  demand  in  Oils  beJudf,"  is  good* 
Pledger  vs.  Glonr  174 

3.  A  notice  of  set-oil",  is  no  part  of  the  reconi,  and  any  errors  in  the  proof  relating 

to  it,  must  be  shewn  by  bill  of  e.xcejjtions. — lb  174 

4.  In  proceedings  before  Justticesof  the  Peace,  in  rases  of  forcible  entry  and  detain 

er,  a  party  is*  entitled  lothe  peremptory  rhallense  of  a  juror,  ns  in  civil  cases, 

in  the  Circuit  or  County  Courts. — Joftnsnn  Sc  If'ashvs.  Christian  5r  Goyne.  201 

5.  The  rate  of  interest  in  any  one  of  the  United  yt.ite.«,  i.s  not  a  matter  which  the 

Coarii*  er  officio,  can  noiice,  but  is  a  qucAtiuu  of  fact,  to  be  ascertained  by  a  jo- 

Ty.'- Richardson  vh.  fVUliums.  239 

6.  The  question,  whether  a  tninsaction  was  intended  ns  a  mortpnpe  oi  nsan  ab 

solute  sale,  isoue  of  fact,  for  the  detcnninuliunofa  jury.— //o/>/.ciii5vs.  Thomp- 
son. 433 

JUSTICES  COURTS. 

1.  Cases  carried  from  Ju^tims  Courts  into  the  Circuit  or  County  Courts,  by  «t/^ 

orart  or  appeal,  are  tri.iblu  de  novo  on  iheir  niertio  and  equity  ;  and  a  payment 
ma<le»ifier  thn  rMruiition  of  ;i  ]i)il:;inHnt  by  a  niii^islrati;,  is  available,  without 
a.specia!  ple.i/niw  .'/irnirt  f  >wfi.iY/i  jcT — //lif/i  vs.  Thompson.  48 

2.  The  c  irnplaifit  oi  a  p:trJy,  in  a  proctM'dmg  In-fire  a  jus  ice  for  Forcible  entry 

and  (>»'t:iiner,  uecH  not  specify  lite  lund  by  sialutitry  iie!n\trkations  of  iteclion, 
township,  and  ran<;n  :  any  description  by  mcM'>s  .ind  bonmls,  and  objects  ef 
notoriety  in  the  neighborhood.  i><  SAfiicient. — Mend  \s.  Dan'uL  86 

3.  In  such  pnu!Pe(l:n".',  thu  biw  di>e<<  not  require  the  Ju>tice  to  record  and  certify 

all  the  evidence  hnHiie  him.     It  is  only  necessary  to  record  and  certify  buca. 

as  i*  admitted  ;»fi»T  ol»j»'ci«»n,  or  r''jecied  when  offered. — lb.  86 

4.  An  unexpired  term  of  years,  is  a  siil]i!-i»»nle.stale  lo  support  chis  proceeding  —/J.  88 

5.  Tiie  balance   of  .ni  open    acc.mnt    (orii;inaIly  for  more  than   fifty  ilollars,  bat 

reduced  below  ih.U  amount  by  credit,)  is  recoverable  before  a  Ju^lice'd  Court.       , 

Baird  r.s.  Nichols.       186 

6.  In  proc°e(lin2s  before  Justices  of  the  Peace,  in  cases  ni' forcible  entry  and  (ctain- 

er.  a  party  is  cnlitlcd  to  tliM  perernptury  ehallenceof  a  juror,  as  iti  civil  cases, 

in  the  Circuli  or  County  Courts.— -Jo/mson  Sf  Hash  vs.  Christian  8^  Goyne,  231 

7.  Wliethor  in  a  procording  before  a  Jus»i«enf  the  P^-ace  for  forcible  entry  and 

detainer,  the  .lint ice  his  th^  disereliouary  power  of  granting  a  new  trial  on 
mi'rit.-. —  Quare. — Parr  vs.  IVhite.  342 

8.  Where,  afi'T  a  judi'rn»*nt  for  derendant."  on  unlawful  detniner,  a  Jnslice,  (after 

three  days  censider  jion)  ijrantcd  a  n»'w  trial  lo  plainiifT,  and  gave  a  new  jadg- 
mtjnt,  without  notice  to  defendant;  held  t»  be  error.— /i.  312 

LANDS,  AND  CONTEYAXCE  OF 

1.  The  I'liiied  States,  in  pro\  idins  lor  the  survey  ofihe  public  domain,  established 
the  rule,  that  sections  of  larnl  should  be  held  lo  contain  the  exact  quantity  re- 
turned by  the  Surveyor-Gener.il :  fo,  thai  the  corners  of  sections  fixed  bysach 
survey.  C4in  not  be  removtd. — Walters  vs.  Commons.  38 
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LANBS»  AND  CONVfiYANCJB  OF 

2.  la  the  csiM  ot gectiong,  the  gOYernmeot  has  arranged  therr  boundarieff,  nmrkej 

their  lines  and  corners,  and  declared  the  contents ;  and  tiie  purchaser  of  an  en- 
tire section  takes  all  within  those  limits,, be  it  more  or  lesfllhan  theqoaniity  r^ 
.turned  by  the  surveyor;  but  in  the  parchase  ot'  a  less  quantity  thaa  a  Mctiofit 
(as  between  the  several  holders  ofa  section)  th«  contents  ofsacli  several  paftt 
mast  be  detcrmitied  by  reference  to  the  entire  section  :  and  the  piirebiiaei'  of 
a  half  or  quarter  section,  is  entitled  to  une-haif  or  one<roaith  of  wbatever  the 
section  contains.  In  such  case  the  half  mile  posts  oi  corners  are  to  be  pJaccd 
eqai-distant  between  the  corners  ofa  section ;  for  Uiese  half  mile  poaLiareiiot 
definitively  fixed  by  luw,  as  in  the  case  ofseeiioH  corners....!^.  3S 

3.  The  complaint  ofa  party,  in  a  proceeding  before  a  justtice  for  forcible  entry  and 

detainer,  need  not  specify  the  laud  bystatuturyd^niarkaiions  ofaaetioa.  Iowa- 
.ship,  and  ranj^e  :  any  description  by  metes  and  bounds,  and  objects  of  notorie- 
ty in  the  neighborhood,  is  sufRcient....ilfea/2  v.  Dauiel,  el  al.  8S 

3.  TliB' act  of  Congress  of  29th  May,  1830,  grunting  pre-eimuptioof  to  JieUlerR  on 
I         public  lands,  haviov  expressly  inhibited  ail  a.^^ignrneuia  and  transfers  of  tha 

right  of  pre-emption,  prior  to  the  issuance  of  the  pntent;  a  power,  execnted 
with  authority  to  convey  land  entered  under  that  act,  wberi  the  patent  shoald 
iasne,  was  held  to  be  but  a  circuitous  evasion  of  the  act  of  Congress,  and  con- 
sequently, void,  and  that  n  title  obtained  undor  such  power,  was  illegal  and 
in<'perativc.  Seini^-that  the  principle  would  not  necessarily  be  the  same,  if, 
a  bortd,  conditioned  to  make  titles  to  the  land,  had  been  executed,  and  ratified 
by  an  execution  of  the  cdnveyance.  afler  the  patent  ^ad  issued  ;  the  latter 
would  have  constituted  a  new  contrai^t... although  the  penalty  of  the  bond  it- 
self, or  damages  for  its  breach,  mi^ht  not  have  be<'n  recoverable...iir£/j|eav£r<9Csrl48 

4.  The  duplicate  receipt  of  the  Receiver  of  public  monies  (on  an  entry  of  public 

lands)  is,  before  the  iscuanne  of  the  pntent  thereon,  sufficient  evidence  of 
title  to  authorise  the  bona  fide  holder  of  the  same,  to  maintain  the  action  of 
trespass  to  try  title. — Btdlodiva.  IVUson.  ,  436 

LANDLORD  AND  TENANT. 

1.  The  general  rule,  that  a  defendant  in  ejectment  mny  be  permitted  to  set  vp  an 

outstanding  title  in  another,  and  that  the  landlord  may  defend  the  action  by 
bein^  made  a  co-defendant — does  not  apply  in  an  action  by  a  purchaser  at  a 
dhenflPs  sale,  to  recover  possession. — Avent  vs.  Read.  '  4S9 

2.  In  an  action  of  trespass,  to  try  title,  brought  by  the  purchaser  of  land  at  a  sbenCi 

sale,  against  the  defendant  in  execution,  to  recover  possession,  the  latter  can 
shew  title  in  another.... t6.  480 

IiEGISLATtJRE. 

j  l.The  Legislature 'has^  the  .<ame  right  to  authorise  the  erection  of  toll  bridges,  by 

act  incorporating  a  company  fiir  that  purpose,  which  it  has  vested  in  tliie 
"t^odnty  Courts.— Djfcr  vs.  Tusc/iluosa  Bridge  Company.  296 

2.  The  Legi.4alure,  in  an  act  incorporating  a  Bridge  Company,  having  provided  a 
mode  for  assessing  the  damages  which  might  be  sustained  by  tLe  owner  of 
aify  land,  selected  as  a  scite  and  as  a  road  to  and  from  said  brid^r — socb 
raodo  is  conclusive,  and  the  proprietor  of  land,  so  appropriated,  moat  resort 
to  the  mrsans  pointed  out  by  the  statnte,  for  compensation  lb.  996 

3.  Semble : — ^The  authority,  under  an  act  of  the  Legislature  to  erect  a  mill  on  such 
water  course,  mnst  be  exercised  with  reference  to  the  rule,  gie  uten  tuo,  nt 
alieiinmnonl[Bdai.--~BuUock\s.  fVUson.  436 

UBTTBRH  OF  GTTARmANSHlP. 

L  fiE^  in  a  ^it  by  gOardians,  it  is  omitted  in  the  declaration  tu  make  profert  of  the 
letters  ofguardianship,  such  defect  is  cured  by  a  verdict. — Switxer  va.  Guar- 
dims  of  HoUoioay.  SB 

2.  The  omission  to  make  profert  of  letters  ofguardianship,  can  only  be  taken  ad- 
vantage of  by  demurrer. — ^.  "  88 

UKinTATlONS,  STATUTE  OF 

1.  ScmhU — The  effect  of  the  act  of  1806,  which  prohibits  any  action  from  being 
brought  against  on  executor  or  administrator  within  six  months  iirom.tlie  time 
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of  proving  the  will  or  graiiliiig  letters  of  adtninistratiou— •Kould  be,  to  iras* 
pfend  for  Sat  time,  the  running  of  the  statute  of  liioitatoBS.---flkteW«m  versus.  • 
TolU.  44 

2.  Where,  in  an  action  brought  against  an  executor,  to  recovef  a  debt  due  by  his 
testator,  a  replication  to  a  plea  of  the  strttiite  of  limitations  only  alleged  that 
letters  Ustamentary  were  not  granted  to  the  executor  until  more  than  ttco  years  tJ^Ur 
thete8UxU^sdeccasc-'\\t\6'.  That  this  replication  was  bad,  and  was  no  bar  to 
the  plea;  because,  only  averring  that  letters  testamentary  were  not  granted  - 
-     for  BO  long  a  period,  left  the  legal  presumption  uncontradicted,  that  letters  of 

one  kind  or  another,  had  been  previously  issued. -«/6.  44 

8.  Though  the  account  of  a  plaintilV  exhibit  no  charge  against  a  defendant  within 
six  years,  yet  an  item  in  The  defendant's  account,  within  that  period,  takes 
the  case  without  the  statute  of  limitations,  of  six  years. — Mdffrs  ez'tz  vs. 
Southunck^  Cannon  Sf  H'arrrn.  3S1 

HASTSR  AND  SERVANT. 

1.  The  maitter  of  a  slave,  is  not  liable  for  injuries,  caused  by  the  negligent  cojndvct 
of  such  slave,  while  not  acting  in  his  master's  employment,  or  under  hU  au- 
thority.— Caitthorn  vs.  Deas.  V6 

MORTGAGE. 

1.  In  the  case  of  a  mortgage,  as  in  other  deeds,  in  which  fraud  is  alteffed  to  have 

been  committed,  a  partv  Ip  not  entitled  to  an  unlimited  time  for  the  proateu- 
tidn  of  his  rights,  after  his  knotcUdge  of  the  existence  ,of  those  rights  and  of  the 
fraud — but  in  such  cucie,  after  an  unreasonable  dclay^  the  law  will  presume  a 
vayment  or  disdmi'gcvfthr  acuity. — Hatfield  \s.  Mo9itgomery,  58 

2.  Where  the  allegutions  of  a  bill  in  chancery,  were,  that  a  slave  had  beencoaveyed, 

teith  an  agreement  to  alloto  tlie  privilege  of  redeeming  or  repurchasing ^  to  the  party 
conveying,  and  the  conveyance  was  on  its  face,  absolute,  (the  subscribing  wit- 
ness to  which,  was  not  )>roduced,  nor  his  absence  accounted  for,)  and  there 
was  no  positive  testimony  rebutting  the  implicit  denialof  a  drfmfosw^f  by  the 
^answer;  and  a  lapse  of  twenty  six  yeius  had  ensued,  without  excuse  for  the 
delay,  the  Court  refused  to  disturb  the  sale. — lb.  58 

3  In  determining  between  an  ab.«oluie  sale  and  a  mortgage,  the  Coort,  will  take 
the  intention  of  the  parties,  from  a  view  of  all  the  circumstances ;  and  where 
it  is  evident  that  a  prima  facie  absolute  sale,  was  intended  as  a  pledffe,  the 
Coart  will  relievo  aguin.st  the  sale,  and  suffer  a  redemption. — May  if  May, 
exWs,  vs.  Eastin.  414 

4.  Where  A.  having  slaves  levied  on  under  execution,  in  favor  of  the  Toinbeckbee 

Bank,  and  being  about  to  di.Kcharge  the  same  by  payment  of  the  notes  of  that 
Bank,  was  hindered  from  so  doing  by  the  representations  of  B,  that  it  wonl4 
not  bo  a  good  payment,  but  who.  on  an  agreement  with  A,  paid  off  the  eiecn- 
tion  in  the  same  money,  and  took  a  purchase  of  one  of  the  slaves,  (with  •  C(NIK 
dilion  of  redempiion  iu  three  monih!$:)'the  Court,  on  a  bill  filed  after  the  expi* 
ration  of  three  months,  held  the  transaction  a  mortgage,  and  decreed  resttto- 
tion,  on  the  payment  by  A,  of  one  half  the  nominal  valqo  of  the  Torobecfcbee 
Bank  notes,  piid  by  B.  in  discliarge  of  the  execution. — Id.  414 

5.  The  general  rule,  that  a  mortgagor,  seeking  to  redeem,  must  pay  costs,  does 

not  apply  to  a  rase,  wlicre  the  mortgagee  sets  up  an  absolute  title  in  him- 
self.—/l^.  414 

6.  Detinue,  lies  by  the  mortgage*.',  to  recover  ]>ossession  of  personal  pcoperty 

mortgaged,  after  tJio  time  for  the  redemption  of  tlie  mortgagee,  has  expired. 

Hoj^nsvB.  Thomp^fm,.         433 

7.  The  question,  whether  the  transaction  wasintcnded  asa  mortgage,  or  as  an  al^ 

solute  sale,  is  one  of  fact,  for  the  determination  of  a  jury.— S.  433 

8.  Bill  filed  to  foreclose  a  mortgage  on  real  estate,  against  several  contending  par- 

ties (whose  rights  doubtful)  dismissed  on  grounds, — Ist.  That  the  mortgage 
secdred  other  property,  sutliciept  to  meet  the  mortgage  debt.  2d.  Tba^one 
of  the  defendants  hnving  died  pendente  lite,  and  his  representatives  being  ma- 
terially  interested,  no  steps  had  been  taken  to  make  them  parties.— £<vcr  vs. 
IVeakly,  et  al.  *516 

NATIGABLE  STREAiH.— see  WATER  COURSE. 
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JJLimS^  AKD  CONVJGYANCB  OF 

2.  In  the  cm  o( sections,  the  governmeot  has  arranged  thetr  boopdarief,  oMirke^ 

their  lines  and  corners,  and  declared  the  conienis;  and  the  porchaserof  an  em- 
tire  section  takes  all  within  those  limits,. be  it  mur«e  or  lesn  than  the  quantity  t^ 
.torned  by  the  surveyor:  bat  in  the  porchnse  ol*  a  less  quaotity  than  a  aeetioii, 
(as  beiween  the  several  holders  ofu  section)  the  contents  orsacli  several  paftt 
mast  be  determilied  by  refercQce  to  the  entire  $«cclion  :  and  the  poraliaser  of 
ahalfor  quarter  section,  is  entitled  to  one-liall'  or  oiie<roaith  of  whatever  the 
aertion  contains.  Id  such  case  the  half  mile  posts  or  corners  are  to  be  placed 
eqai-distant  between  the  corners  ofa  section ;  iur  liiese  ImlfinUe  poaM  are  «ot 
definitively  lized  by  law,  as  in  the  case  ofsectioH  corn<^r6....i6.  3S 

3.  The  complaint  ofa  pariy,  in  a  proceeding  before  a  juiitice  for  forcible  entry  and 

detainer,  need  not  specify  the  laud  bysiataturydemarkations  ofaactioa.  tDwn> 
ship,  and  range :  any  description  by  metes  and  houndtt,  and  objecta  of  oolorie- 
ty  m  the  neighborhood,  i^  sufficient.... Meo^f  v.  Dauid,  el  al.  tft 

3.  Tim*  act  of  Congress  of^th  May,  1830,  gruniii.g  pre-emmptioni  to  Mttlers  on 
I         public  lands,  having  expressly  inhibited  ail  asisigurneiiis  and  transfers  of  the 

right  of  pre-empt  ion,  prior  to  the  issuance  of  the  patent;  a  power,  ezecoted 
with  authority  to  convey  land  entered  under  that  act,  vvbeii  the  patent  sboold 
is*«ne,  was  held  to  be  but  a  circuitous  evasion  of  the  act  of  Congress,  and  con- 
sequent!^', void,  and  that  a  title  obtained  utidor  such  power,  was  illegal  and 
ia«*perativG.  Semite— that  the  principle  would  not  neeesstarily  be  the  same,  if, 
a  bond,  conditioned  to  make  titles  to  the  land,  had  been  executed,  and  ratified 
hf  an  execution  of  the  conveyance,  aHer  the  patent  ^ad  issued  ;  the  latter 
would  have  constituted  a  new  contract. .although  the  penally  of  the  bond  it- 
self, or  damages  for  its  breach,  mieht  not  have  beon  recoverable...itr£/j|i6a  v  Hm^  148 

4.  The  duplicate  receipt  of  the  Receiver  of  public  monies  (ou  an  entry  of  public 

lands)  is,  before  the  issuance  of  (he  patent  thereon,  sufficient  evidence  of 
title  to  aiithorise  the  bona  fide  holder  of  the  hatiie,  to  maintain  the  action  of 
trespass  to  try  title. — Bullock  vs.  Jfllson.  43B 

LAlfDIiORD  ABTD  TENANT. 

1.  The  general  rule,  that  a  defendant  in  ejectment  mny  be  permitted  to  set  vp  an 

outstanding  title  in  another,  and  that  the  landlord  may  defend  the  action  by 
bein^  made  a  co-defendant — does  not  apply  in  an  action  by  a  purchaser  at  a 
dhcnfTs  sale,  to  recover  possession. — Avent  vs.  Read.  '  460 

2.  In  an  action  of  trespass,  to  try  title,  brought  by  the  purchaser  of  land  at  a  sberilTs 

sale,  against  the  defendant  in  execution,  to  recover  possession,  the  latter  eaa 
shew  title  in  another.. ..t//.  480 

XXGrUTjArVKE. 

l.The  Legistlature  hns^  the  same  right  to  authorise  the  erection  of  toll  bridges,  by 
act  mcorportiting  a  company  Hir  that  purpose,  which  it  has  vested  in  \he 
^odnfy  Courts.— Dyer  vs.  Tuscaloosa  Bridge  Company.  296 

2.  The  Legislature,  in  an  act  incorporating  a  Bridge  Company,  having  provided  a 

mode  for  assessing  the  damages  which  might  be  sustained  by  tUe  owner  of 
any  land,  selected  as  a  scite  and  as  a  road  to  and  from  said  brid^T — soch 
modo  is  conclusive,  and  the  proprietor  of  land,  so  appropriated,  most  resort 
to  I  he  mf^ans  pointed  out  by  the  statute,  for  compensation  h.  99& 

3.  Semble : — ^The  authority,  under  an  act  of  the  Legislature  to  erect  a  mill  on  such 

water  course,  must  be  exercised  n-iih  reference  to  the  rule,  sic  tUen  tmo,  ut 
aliemanrion  ksdai. — BuUockvs,  fVilKon.  43S 

UBTTBM  OF  GUARmANSHIP. 

L  Sf  in  a  ^it  by  giiardians,  it  is  omitted  in  the  declaration  to  make  profert  of  the 
letters  offfuardianship,  such  defect  is  cured  by  a  verdict. — Stoitxer  vs.  Guar- 
dians of  tJoUotcay.  9B 

2.  The  omission  to  make  profert  of  letters  of  ciiardianship,  can  only  be  taken  ad- 
vantage of  by  dcmurrcr.-HB*.  88 

UXITAnONS,  STATUTE  OF 

L  Se:nhU — The  effect  of  the  act  of  1806,  which  prohil&its  any  action  from  being 
brought  against  an  executor  or  administrator  within  six  months  from, the  time 
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of  proviiig  tbe  will  or  granting  letters  of  adininisfl-atioii— •hould  be,  to  ^s^ 
p6nd  for  Sat  time,  the  running  of  the  statute  of  limitiLtoBs.-^fliieeftiswi  versus.  • 
ToUs.  44 

2.  Where,  in  an  action  brought  against  au  executor,  to  recover  a  debt  due  by  his 
testator,  a  replication  to  a  plea  of  the  statute  of  limitations  only  alleged  that 
letters  UstamciUarif  tcere  itot  granted  to  tite  executor  until  more  than  iieo  years  tfier 
the  testator' a  deccasC"-\\M'.  That  this  replication  was  bad,  and  was  no  bar  to 
the  plea;  because,  only  averring  that  letters  testamentary  were  not  granted  ■ 
•     for  so  long  a  period,  left  the  legal  presumption  uncontradicted,  that  letters  of 

one  kind  or  another,  had  been  previously  issued.— 74.  44 

8.  Though  the  account  of  a  pluintitl' exhibit  no  charge  against  a  defendant  within 
BIX  years,  yet  an  itom  in  the  defendant's  account,  within  that  period,  takes 
the  case  without  the  statute  of  limitations,  of  six  years. — Mdrrs  ez'tx  vs. 
Southuficky  Cannon  Sf  Harrni.  351 

MASTER  AND  SERVANT. 

1.  The  master  of  a  slave,  is  not  liable  for  irijuries,  caused  by  the  negligent  condgct 
of  such  slave,  while  not  acting  in  his  master's  employment,  or  under  hU  au- 
thority.— Catethorn  vs.  Dms.  V6 

HORTGAGE. 

1.  In  the  case  of  a  mortgage,  as  in  other  deeds,  in  which  fraud  is  altered  to  have 
been  committed,  a  partv  i«  not  entitled  to  an  unlimited  time  for  the  proawu- 
tidn  of  his  rights,  ofter  Iu&  knmcledge  of  the  existence  pf  those  rights  and  .of  the 
fraud — but  in  such  case,  after  an  unreasonable  dclay^  the  law  will  presume  a 
payment  or  disdiargc  ofthr,  acuity. — Hatfield  vs.  Montgomery,  58 

%  Where  the  allegations  of  a  bill  in  chancery,  were,  that  a  slave  had  been  conveyed, 
teith  an  agreement  to  allotc  the  privilege  qf  redeeming  or  repurchasing,  Uf  the  party 
conveying,  and  the  conveyance  was  on  its  face,  absolute,  (the  subscribing  wit- 
ness to  which,  was  not  produced,  nor  his  absence  accounted  for,)  and  there 
was  no  positive  testimony  rebutting  tlie  implicit  denialof  a  dt^ea^ames,  by  tlie 
^answer;  and  a  lapse  of  twenty  six  years  had  ensued,  without  excuse  for  the 
delay,  the  Court  refused  to  disturb  the  sale. — 76.  68" 

3  Ja  determining  between  an  absolute  sale  and  a  mortgage,  the  Conrt,  will  take 
the  intention  of  the  parties,  from  a  view  of  all  the  circomstances;  aod  where 
it  is  evident  that  ^  prima  facie  abnulute  sale,  was  intended  as  a  pledffe,  the 
Coort  will  relievo  again.st  tiie  sale,  and  suffer  a  redemptiun.-'Juay  $  ^ay, 
ex'rs,  vs.  Eastin.  414 

4.  Where  A,  having  slaves  levied  on  under  execution,  in  favor  of  the  Tonbeckbee 
Bank,  and  being  alioui  to  dif:charge  the  same  by  payment  of  the  notes  ofthet 
Bank,  was  hindered  from  so  doing  by  the  representations  of  B,  that  it  woal4 
not  bo  a  good  payment,  but  who,  on  an  agreement  with  A,  paid  off  the  exeen- 
tion  in  the  same  money,  and  took  a  purchase  of  one  of  the  slaves,  (with  a  co»* 
dition  of  redemption  iu  three  months: )'the  Court,  on  a  bill  filed  after  the  expi* 
ration  of  three  months,  held  the  transaction  a  mortgage,  and  decreed  reatito- 
tion,on  the  payment  hy  A,  of  one  half  ihe  nominal  yalqo  of  the  Torobeckbee 
Bank  notes,  plid  by  B.  in  (li<char;5e  of  tlie  execution. — Id,  414 

5.  The  general  rule,  that  a  mortgagor,  seeking  to  redeem,  must  pay  costs,  does 

not  apply  to  a  cii.<p,  whrre  tho  mortgagee  sets,  up  an  absolute  title  in  him- 
self.—7ft.  414 

6.  Detinue,  lies  by  the  ni4irt<!aireo,  to  recover  possession  of  personal  pcoperhr 

mortgaged,  alter  the  time  for  the  redemption  of  the  mortgagee,  has  expired. 

Hopkins  VB.  Thon^in^fim*.  433 

7.  The  question,  whetlier  the  transaction  was  intended  asa  mortgage,  or  as  an  ah> 

solute  sale,  is  one  of  fact,  for  the  determination  of  a  jury.— S.  433 

8.  8tll  filed  to  foreclose  a  mortgage  on  real  estate,  against  several  contending  par- 

ties (whose  right!*  doubtful)  dismissed  on  grounds, — 1st.  That  the  mortgagB 
secured  other  property,  ^uflictept  to  meet  the  mortgage  debt.  Sd.  Tha^one 
of  the  defendant^)  having  died  pendente  lite,  and  his  representatives  being  ma- 
terially interested,  no  slops  had  been  taken  to  make  iheni  parties .-^JCoffcr  vs. 
Weakly,  et  at.  'SW 

NAVIGABIiE  STREAHf—see  WATER  COURSE. 


594  INDEX. 

NEGLIGENCE.  ^         ^         ,  .        ..       .^. 

1.  A  and  W  entered  ihto  a  covenant,  whereby  A,  after  acknowledging  himself  in- 
debted to  W,  assigned  to  him  certain  bonds.  One  T  also  signed  the  cove- 
nant, (as  attorney  for  VV)  which  was  drawn  to  answer  as  a  receipt  from  T, 
and  also  as  an  assijfnraent  of  the  bonds.  In  an  action  by  W's  executors  u|>on 
the  covenant — Held,  1st.  That  the  negligence  of  W  in  collecting  the  as.signed 
bonds,  was  not  in  issue  under  the  plea  of  'covenant  performed.''  2d.  That  T. 
was  a  competent  witness  to  shew  the  result  of  his  efforts  to  collect  tlie 
bonds. — Aldridgp  vs.  IVarneys  ex^utors.  98 

2.' Where  there  is  a  clear  and  substantia!  cjiusc  of  action,  set  forth  in  a  df'claration, 
although  it  contains  irrelevant,  or  superfluous  matter,  or  duplicity,  yet  the 
defendant  shall  be  bound  to  answer  it. — Evans  vs.  Watrous.  205 

3.  "Where  the  maker  of  a  note,  after  suit  brought  by  the  assignee,  offers  to  pay 
•  said  assignee  part  of  the  money,  and  he  refuses  to  receive  it,  and  it  cannot 
afterwards  be  roco\ercd,  it  is  negligence  on  the  part  of  such  assignee,  and  he 
must,  to  that  extent  sustain  the  loan.— Hightoicer  vs.  Ivy.  308 

NEGRO  OR  FREE  PERSON  OP  COLOR. 

1.  in  suits  between  a  white  man,  and  a  free  person  of  color,  or  of  mixed  blood 
within  the  third  degree,  where  the  amount  in  controversy  is  under  twenty 
dollars,  and  the  former  is  sworn,  the  latter  has  also  a  right  to  the  advantage 
of  his  own  oath. — hey  vs.  Hardy.  548 

NEW  TRIAL. 

1.  The  refusal,  of  a  Common  Law  Judge,  to  grant  a  new  trial,  in  a  case  adjudged 

beforp  him,  and  where  all  the  facts  were  properly  cognizable,  is  not  a  good 
cause  for  an  application  to  chancery. — Haugh^  vs.  Strang.  177 

2.  The  Supreme  Court  will  not  review  tHe  discretionary  power  of  an  inferior  Court, 

in  granting  or  withholding  new  trials. — Maiane  Sf  Lake  vs.  Eastin  Sf  Gayle.  IK 

3.  Where  part  of  the  term  of  a  Court  was  held  by  one  Judge,  and  part  by  another, 

held,  that  the  latter  was  not  precluded  from  considering  a  motion  for  a  new 

trial,  in  a  cause  adjudged  by  the  former. — Jb.  182 

4.  Although  the  Supreme  Court  will  not  examine  into  the  merits  of  an  applica- 

tion to  an  inferior  Court,  for  a  new  trial ;  yet  the  competency  of  such  Court 
to  grant  it,  is  a  proper  subject  of  revision. — Barr  vs.  fvhite.  342 

6.  By  the  practice  or  the  Courts  of  this  State,  the  term  of  the  Court  is  the  limit 

within  which  the  power  of  fft  anting  new  trials  is  to  be  exercised. — ib.  342 

6.  Whether  in  a  pniceedin^  before  a  Jn!>tice  of  the  Peace  for  forcible  entry  and 

deUiiuer.  the  Justrce  has  the  discretionary  power  of  granting  a  new  trial  on 
merits— Qittpre. — ib.  342 

7.  Where,  after  a  judgment  for  defendant,  on  unlawful  detainer,  a  Justice,  (after 

three  days  consideration)  granted  "a  new  trial  to  plaintiff,  and  gAve  a  new  judg- 
ment, without  notice  to  defendant ;  held  to  be  error. — 1&.  342 

NON  CLAIM,  STATUTE  OF 

1.  Where  it  appeared,  that  a  demand  against  an  estate  had  not  been  presented 
within  eighteen  months  after  the  grant  of  letters  testamentary,  but,  UuU,  the 
*  demand  had  accrued  after  that  period ;  held,  That  the  demand  was  not  preclud- 

ed or  barred  under  the  statute  of  non-claim,  as  that  statute  does  notcommeoce 
running  until  the  claim  has  accrued,  or  the  paity  has  a  right  to  sue. — Neal  vs. 
Cunningham's  ex' rs.  17] 

NOTES-see  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

OATH. 

l.Iti  suits  between  a  wlHte  man,  and  a  free  person  of  color,  or  of  mixed  blood 
within  the  third  degree,  where  the  amount  in  controversy  ja  under  twen^ 
dollai^,  and  the  former  i;s  sworn,  the  latter  has  also  a  right  to  the  fidviuitage 
of  his  own  oath. — Jvey  vs.  Hardy:  5(S 

OfFFICERS. 

1.  In  actions  against  officers,  for  failure  to  return  process  at  a  particular  day,  the 
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Comrts  are  privileged  to  hear  any  matter  of  equity  in  excuse  for  tlic  iailurc.— 
.  And  where -the  amount  involved  is  untler  twenty  dollars,  such  exciise  may 
be  shewn  by  the  oath  of  the  officer. — Stanies  Sf  Co.  v^.  Pierce.  2*27 

"2.  Bonds,  voluntarily  executed  lo  civil  officers,  in  n'l.Uiou  lo  judicial  proceedings 
though  invalijl  as  statute  bondd,  may,  if  they  contain  valid  and  sufficient  con- 
sideraiton,  be  available  as  Common  Law  bonds, — 'Seicall  vs,  Franldin,  et.al.        493 

ORPHANS' COURT. 

2.  The  Orphan's  Court,  in  this  State,  has  jurisdiction  in  a  case  of  adminis- 
tration, where  the  truth  of  an  inventory  is  contested ;  and  may  try  and  decide 
the  question,  whether,  or  not,  certain  jiropcrly  belongs  to  the  estate. — DM$ 
etal.va.d'uiribuieesofCockr-rham,  328 

2.  Iq  aettling  a  coalest  of  ihi^  kind.  lUa  Orphans'  Court  has  authority  to  summon 

a  jury  to  detericLae  questions  of  fdCt,,uo  which  lUe  parlies  iuteresLed  may  be 

nt  is-jue. — lb.  328 

3.  Where,  in  s  ich  a  cas«,  it  is  decided  that  certain  property ,,no;  embraced  in  the 

inventory,  beK)n;j.s  lo  the  e-tnte,  the  Cuiirt  has  power  to  diruct-w  division  of 
such  properly  amon^  the  distributees  ;  or  if  that  cannot  be  dune,  a  public  sale 
of  the  property  j«hould  bo  ordered,  as  provided  for  by  the  statute,  and  the  pro- 
ceeds of  such,  sale  should  be  divided;  and  it  is  error  for  the  Court  at  once  to 
^ive  judgment  agairiKt  the  admiuistrutor  in  c^s/i,  in  favor  «f  the  di^lributees, 
for  the  value  of  the  property  as  assessed  hy  the  jury. — Jb.  328 

4.  The  jurisdiction  extended  le  the  County  Court  in  cases  of  this  c!»arac/er.  does 

not  deprive  parties  of  their  remedy  by  action  on  the  bond,  or  by  bill  iu  chance- 
ry.— ih,  328 

PAPER  SECURITIES, 

1  It  is  competent  for  a  defendant  to  show  hy  tr.stin)ony,  that  an  instrument  assign- 
ed as  a  conditional  payment  or  collateral  security  of  a  pre-existing  debt; 
was  good  and  available  in  the  hands  o(  the  plainiitf,  at  tiic  time  of  assign- 
ment and  after  wards.— IVo^tei*  vs.  Crockett,  401 

3.  The  holder  of  an  instrument,  (transferred  as  conditional  payment  or  collateral 
security)  is  not  bound  first  to  sue  tiieroon.— or  to  offer  to,  or  return"  the  same  ; 
iu  order  to  maintain  an  action  on  the  ori«^iual  debt  or  consideration,  intended 
to  be  secured  by  such  instrument. — ib.  401 

3.  Where  paper  securities  iiavc  beeii  transferred  as  an  absolute  paifment  of  a  ^re~ 

existing  debt,  then  no  resort  can  be  had  on  such  debt,  or  its  original  conside- 
ration— and  the  party  receiving  the  same  must  lake  his  recourse  on  the  paper 
so  transferred — (unless  indeed  they  be  forged,  or  fraud  be  committed  m  the 
.  representation  of  their  value.) — ib.  401 

4.  But  if  the  transfer  of  paper  be  intended  merely  as  a  conditional  payment,  or  as 

a  collateral  security,  the  successful  pursuit  of  the  original  debt,  will  depend 
on  the  fact,  whether  or  not  laches  has  been  commiiied  by  liie  holder,  whereby 
any  liabihty  on  it  has  been  lost  to  the  paiiy  transferriitg  it. — ib.  401 

PARTlfERai 

1.  In  an  action  by  partners,  on  a  partnership  demand,  a  judgment,  obtained  against 

one  of  the  nrm,  by  the  defendant,  is  not  available  as  an  oft-set. — Pierce  8f 
Baldwin  vs.  Hickenburg.  196 

2.  In  an  action  against  several  copartners,  on  a  copartnership  debt,  the  notice  au- 

thorised by  the  statute  of  1807,  providin*  for  taking  the  depositions  of  a  wit- 
ness, about  to  leave  the  State,  Ls  good,  it  only  served  upon  one  partner. — Cox, 
0t  ol.  V9»  Cox,  533 

PAYMENT. 

1.  Cases  carried  from  Justices  Courts  into  the  Circuit  or  County  Courts,  by  certi- 
orari or  appeal,  a«*  triable  de  novo  on  their  merits  and  equity;  and  a  paymeni 
made  after  the  rcndilionof  a  judgment  by  a  magistrate,  is  available,  withou 
a  special  plea  puis  darrein  continuance. — Hagen  vs.  Thompson.  48 

2.  Payment  in  discharge  of  a  debt,  in  genuine  Bank  Notes,  if  made  bona  Jide, 
and  in  ignorance  of  the  failure  of  the  Bank,  is  a  valid  payment;  though  at 
the  lime,  the  notes  mi^ht  be  valueless. — LoitryviL  MnrreU.  2H0 
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PLEAJ>ING.  * 

J.  Where,  iii  an  action  broughl  a'/aiiiyt  un  executor,  lo  recover  a  debt  dne  by  hi^ 
testator,  a  replication  to  a  pfea  of  the  statute  of  lirahations  only  alleged  that 
letters  testamentary  were  not  granted  to  the  executor  until  more  than  two  years  after 
the  testator  s  decease. — Hold:  That  this  replicarion  was  bad,  and  was  no  bar  lo 
the  plea;  because,  only  avcrnnj^  that  letters  testamentary  were  not  ffraiitcd 
for  so  long  a  |>erio(l,  Icfi  t!ie  legal  pre6um|nion  uncontradicied,  that  letters  of 
one  kind  or  another,  had  been  previouslv  igsued.— jFfi</rAw(m  vs.  Tolls.  44 

2.  If,  in  a  suit  by  guardians,  it  is  oniitlod  in  ilio  declaration  to  make  profen  of  the 

letters  of  i^uardiauship,  such  d<:fect  is  cured  by  a  verdict.— Sioifso*  vs.  Chuir- 
diaisof  Hulloway.  '    SB 

3.  The  omission  to  make  profert  of  letters  of  guardianship,  can  only  be  taken  ad- 

vantage  of  by  demurrer. — to.  f)g 

4.  Cases  carried  from  Justices  (/ourts  into  ihe  Circuit  or  County  Courts,  by  eerti- 

orari  or  ap|jiiiil,  are  tri.ihle  denoro  on  their  merits  and  equity;  and  a  payment 
mude  -ifler  the  rendition  of  a  judginont  by  a  magistrHte.  is  availible,  without 
a  speci.-il  plc'i  puis  darrein  conthuumcc. — Ifajrcn  vs.  Thompson.  4g 

5.  Where  there  is  a  joint  intorest  existing  in  a  contract,  and  one  of  the  parties  dies, 

before  action  is  commenced,  such  action  must  be  brought  in  the  name  of  the 
sun'ivor;  and  a  faihne  to  set  out  in  the  declaration  the  contract,  as  it  exi^ed^ 
,  and  to  shew  the  interest  of  the  ])lainiiil'  to  Ifc  as  survivor,  is  error — Callison  v.  hitde.  ^ 

•  6.  A  and  W  entered  into  a  covenant,  whereby  A,  after  iicknowledging  himself  iti-. 
debted  to  W,  assigned  to  liitn  certain  bonds.  One 'J^  also  signed  the  cove- 
nant, (as  attorney  for  W)  ^hich  wns  drawn  to  answer  .is  a  receipt  from  T, 
and  also  as  sin  trissigniiieiit  of  the  bonds.  In  an  action  by  W's  executors  upon 
the  covenant — Held,  1st.  That  the  nrallgrnce  of  W  in  collecting  the  assigned 
bonds,  was  not  in  issue  under  the  plea  of  "  corenant  performed.'^  2d.  That  T. 
was  a  competent  witness  to  show  the  result  of  his  eft'orta  to  cellect  the  bonds. 

Aldridgt  vs.  Wamer'a  tzeattors.  92 

7.  A  plea  being  double,  (provided  it  coatains  any  one  substantial  deie nee.)  is  not 

a  defect  of  substance;  but  is  a  ledundancy  wliich,  whethor  of  good  or  bad 
mutter,  wlU  not  vitiate. — Callison  vs.  Lemons.  I45 

8.  Objection  to  tlio  tii?ic  of  tiling  a  plea,  is  waived  by  a  demtirrer  thereto.— -/5.  145 

9.  A  pi«a,  to  an  aciion  of  iresp;iss.  {i«<>»}itili  and  battery,  tJutt  the  assault  and  battery 

v}:ire  cmnmittv'l  hriffjtfd  thejnrisilictionoftiic^oturt,  \a  not  avnilable. — lb.  145 

10.  Ajple'i,  alU'ginii  that  titc  drfcndants  vcre  serred with  process  out  of  the eonnty  of  R, 

in  the  Cherok**  nati«»n.  held  had,  'wiliioiil  the  lurth'er  averment,  that  the  de- 
fendants were  not  resident  a  of  the  county  of  li — as  by  the  act  of  1818  process  was 
aullMiisBd  t<»  be  served  in  Indian  liinds.  upon  any  one,  n-j^/V/cn^  of  the  connty, 
from  which  i^sned  — ///.  '    |45 

11.  Whiile  a  mere  entry  or  statement  of  the  name  of  a  cnse,  and  of  the  rounsel  pro- 

secuting and  d«*feoding  it,  imt  shewn  by  whom  mnde,  (not  bein/f  sach  nnen- 
try  of  app'Mrance  as  is  required  by  the  rules  ot  Court,)  or  the  giving  of  a  re- 
plevy] bond,  (in  an  uction  of  detinue.)  or  the  filing  of  a  plea  in  abatement  to 
th»j  writ;  are  not,  in  either  case,  such  an  appejirance  as  will  waive  the  right 
of  un  crbjt'clion  lo  an  abateable  defect  in  the  writ :  Yet,  a  plea  to  puch  defect, 
to  be  available,  must  appear  to  have  been  submitted  at  the  propertime,  in  the 

Wjruper  place,  and  in  the  mode  prescribed  by  the  statiitv. — labors  vs.  Nabors.         162 
here,  in  a  declaration,  in   trc.^jiass  zi  et  armis,  the  time  of  committing  the 
trespass  was  left  blank,  held,  that  the  defect  was  one,  cured  by  the  statute  ofa- 
mcndments,  and  not  available  on  dennnrer. — Kstill  vs.  Sfielley.  18$ 

13.  Where  iJipreis  a  qle-ir  and  sub^lantiaI  i-ause  of  action,  Hit  forth  in  n  dednration, 

although  it  contains  irrelevant,  or  super/luous  matter,  or  duplicity,  yet  the 
defendant  shall  he  I  ound  to  answer  it. — Lrans  vs.  Watroxts.  205 

14.  An  averment  in  a  decluralion,  against  an  attorney  for  negliirence,  fhat  he  had 

negligently  cornnnittccd  a  soil,  and  improperly  dismisspd  it,  contrary  to  his 
duty,  &c.-r-hel<l,  Jo  hv.  a  i^iiHicient  charge  of  gross  negligence,  to  putthede> 
fendanJ,  upon  hi??  plpa. — //;.  205 

15.  The  Courts  are  not  bounri  judicially  to  know,  that,  nn  instrument  declared  on, 

iiB  made  ''at  Virginia,  to  wit.  in  (irceiic  county,'  was  Cx»'cuted  in  the  Slate  of 
Virginia — and  wiiere  nothinf:  is  shewn  by  wiiich  to  infer  that  the  Slate  of 
Virginia  "was  mcan^  it  will  be  pn.-.-umed  tlial  *•  Virginia''  ^-as  someplace  in 
the  coontv.  v.lior'j  the  action  wa.s  brought. — Ulrhardifm  v.«j.  IVdUams.  239 
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16.  Whether  a  defect,  exiting  in  the  iodoruemoiitoi'a  writ,  is  avoilable  ou  aemur' 

rer.  wbere  a  party  baa  craved  oyer,  ami  fil  d  Uiat  demurrer  in  time:  or,  whe- 
ther there  may  not  bo  a  proper  case  for  demurrer,  after  a  judgmeot  by  de- 
fault. — (liUBre. — Burford  vs.  Cunningham.  244 

17.  But.  rtfiern  judgment  by  default,  n  party  will  not  be  permitted  by  rfemnrrer,  to 

evade  tfa at  rule  of  pmciico,  which  prohibil.s  all  dilatory  pleas  without  the  coa- 
eenl  of  ihe  adversary,  after  th6  limo  for  filing  those  |>leas  has  expired. — Ih.  344 

Id.  A  n lea,  commencing  with  matter  of  abatrment,  and  concluding  in  bar,  is  de- 
fective a-id  bad,  on  d»«miifrer  —  Holers  Sf  Sons  vs.  Smiley  5p  Grrfin.  249 

19.  As  a  genera]  ruJc,  a  demurrer  opoiis  tlie  wlu)l«*  pleiidinp;s  in  a  cause,  to  the  con- 

sidenUion  of  the  Court,  and  will  he  extended- to  thelirstsuhbtantial  defect  ex- 
^  isting  therein;  but  this  ijjajway.s  upon  tiie  tiu)>position,  that  the  pleadings  have 

been  properly  tiled— in  due  tune,  and  perii'ct  order.— /6.  249 

20.  And  where  a  plea  in  abatement  was  tiled  alter  several  continuances,  and  after 

a  demurrer  had  been  considered,  and  the  irencraA  is.<;ue  pleaded,  the  Court 
reused  to  extend  a  demurrer  tu  tlic  pica,  bacl«  to  a  ?uppo.<9ed  defect  in  the  de*> 
ciaration.— 76.  249 

21.  The  i^uprcmc  Court  has  no  power,  to  control  the  discretion  of  inferior  Courts, 

in  rci^ulatin^  pleadings,  allowing  amendments  and  filing  additional  pleas ; 
but,  tliis  mu^^t  be  undursitood  to  he  contined  to  such  piea.4  as  are  Consistent 
wltJi  each  other,  and  with  the  regular  order  ufp]eadin<;.-~ Tote  vs.  OiUbert.  386 

22.  That  an  iufcriur  Court  allowed  a  defendant  to  withdrew  the  plea  of  gencralig- 

sue,  and  to  substitute  other  pleas  in  bar  of  the  action ;  is  not  error.— 76.  386 

23.  A  pie^,  puis  darrein  continuance,,  is  a  waiver  of  all  foimcr  pleas;  and  wtiere 

three  pleas  wera  filed,  the  latter  of  which  was  one,  puis  darrein  conHfiuanee, 
held,  thut  the  plaintiff  was  not  bound  to  answer  cither,  and  that  he  property 
dcumrred  to  the  whole.  —76  386 

24.  Although  it  is  error,  that  judmocnt  should  be  entered  for  a  greater  amount 

than  that  claimed  in  the  declaration,  yet,  judgment  will  not  be  reversed  as  to 
mere  technical  divisions  ot  the  separate  amounts  of  debt  and  damages,  when 
the  aggregate  amount  of  such  judgment,  is  leas,  tlian  the  aggregate  sunt  laid  in 
the  declaration. — Boardtnan  vs.  Poiand.  431 

25.  Seinblc — that  if  in  an  action  of  debt,  no  damages  are  laid  in  the  declaration,  yet  a 

recovery  may  be  had  of  the  i.iterest. — MclVhorter  vs.  S^andifer»  519 

26.  It  is  not  error,  that  in  on  action  of  debt,  or  assumpsit,  to  recover  the  amount  of 

any  writing,  (embraced  in  the  statutes,  authorisiingthi'  calculation  of  interest 
by  way  of  damages,  fo;-  the  deleiition  of  money  up  to  the  time  of  the  rendi- 
tion of  jnilnment)  that  more  interest  by  way  of  damages  for  the  detention,  ie 
adjudged  liy  the  Court,  than  is  demanded  in  the  declaration:  provided,  it 
appears,  that  no  more  has  Ixumi  adjudged  by  way  oi'  interest,  tlian  is  reco- 
verable, by  law,  upon  the  debt,  as  shewn  to  be  due,  ami  unpaid,  by  the  re- 
cord— ih.  519 

37.  Wliere,  in  an  action,  by  the  indorsee  of  a  note  againstthe  maker,  the  declara- 
tion described  it  as  payable  to  A.  B.  or  order,  and  the  note  was  payable  a- 
lonc  to  A.  B. — held  to  be  an  immaterial  variance. — Harrison  vs.  Weaver.  542 

28.  A  variance  in  the  des^cnpiion  of  a  contract,  which  mo^t  be  c<mslreed  the  name, 
wh  thcr  the  variance  exiit  or  not,  nut  changing  it4  natare;  will  not  be  re- 
garded.— 7?;.  643 

PRACTICE. 

1.  Uisa  ruU  of  practice  in  equity,  that  a  bill  may  be  dismisoed,  oil  metionj  at 

any  lime,  for  wanlofequity. — Han^hy  vs.  Strang.  \Tt 

2.  Alih«iu;;li  the  Supreme  Court  will  not  examine  into  the  merits  of  an  applica- 

tion  to  an  inferior  Court,  fur  a  new  trial;  yet  the  competency  of  such  Uoort 

to  grant  it,  is  a  pj'oper  subject  of  revision. — Barr  v».  Whke,  342 

3.  By  the  practice  of  the  Courts  of  this  State,  the  term  of  the  Coort  ie  the  timit 

within  which  the  power  of  granting  new  trir.ls  U  lo  be  exorcised. — H.  34^ 

4.  WueUier  iq  a  proeeedin:;  before  a  Justice  of  the  Peace  for  forcible  pntry  and 

detainer,  the  Justice  baaihu  discretionary  power  of  granting  a  new*  trial  «)n 
merits — Qtuerc* — lb.  349 

5.  Where,  a(\ur  a  judgment  for  defendant,  on  onhwfol  detainer,  a  Jostice,  (afler 

three  days  consideration)  granted  a  new  trial  to  plaintiflT.  and  gavea  new  jadg- 
meat,  without  notice  to  defendant ;  held  to  be  error.-— 75.  342 
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PREEMFTJiOA. 

1.  The  act  of  ( *ons^re8sor*29tli  M.iy,  ]830.  jgrranling  pre-emptions  to  seitferson  pufr' 

lie  land-!  having  expressly  inhiliitpcf  nil  ns«;innM)t-nts  and  transfers  oflhe  light 
of  prft-prnpfion,  prior  to  the  issiiiincc  of  the  patent,  a  power,  executed  with 
aulhoiify  to  convey  hnid  euferod  under  that  a?l,  when  the  patent  Rhouid  i»- 
Rue,  \\'ii<  held  to  b't  hul  a  circuiioij«i  evasion  of  the  act  of  Consres^.  and  cori- 
snqii'?rit!y,  void,  a'ld  that  a  liilr  ohluined  under  such  power,  was  illegal  and 
iniifu*rative. — Mcllhjrn  vs.  Ilnyler.  148 

2.  Semble — that  iho  principiH  woiiKl  not  n<'CPS3arily  be  the  snme,  if  a  bond,  condi- 

tioned to  make  ti'lns  to  fht;  linej.  had  Itr>f*n  executed,  and  ratified  by  an  execH" 

lion  of  the  conrryincc,  oftrrth''  paffjilha'i  issued;  l!ie  lari^r  would  have  conntita- 

ted  a*  new  contract — alihoajrii   ilie  pcMjaliy  ofihfi  bond  itself,  or  dama*;ed  for 

its  breach,  might  not  havo  been  recoverable. — 76.  148 

PROCESS. 

1  Inactions  against  olljcers,  for  f^iilure  to  re?iirn  process  at  a  particolar  day,  the 
CouiIj*  ar«  pfivil»';r'^d  to  hear  any  matt':rof  equity  in  excuse  fi»r  the  failore— 
And  where  the  nnrount  involved  is  under  twenty  dollars,  8uch  exco«e  OMiy 
be  shewn  by  the  oalli  of  llie  officer. — Starncs  Sf  Co.  vs.  Pitru.  227 

PROFEUTY. 

1.  If,  ift  u  .suit  by  guardians,  it  is  omitted  in  the  decleration  to  make  profert  of  the 

letli'rs  of  ;;i)ardianship,  such  defect  is  cured  by  a  \erdict.-~Stci/zer  vs.  Gimt- 

dians  of  UoUoicay.  "  88 

2.  Theoon-sion  to  make  profert  of  letters  of  guai'diaoship,  caa  only  be  taken  ad- 

vania^o  ofby  U«^murrer. — lb.  88 

PUBLIC  LANDS— Tide  LANDS. 

RECORDS,  AND  AUTHENTICATION  OP 

1.  Where  the  record  of  a  jad<;iiieiit  re  admired  in  another  rtate,  was  in  the  following 

wottU,  *•  for  the  sum  ol'  two  hundred  and  iweniy  dollarr«  debt,  which  may  he 
discivurffed  by  the  pnymentof  one  hundred  and  ten  dollars,"  &c. — Held,  1st. 
That  debt  was  a  proper  action  for  the  recovery  of  the  chnm.  2d.  That  in  an 
action  to  recover  the  amount  due  on  the  jud:;inenl  it  wa<4  not  error  to  declare 
for  the  conditional  sum  of  one  hundred  and  It^n  dollars. — Carter  vi.  Cretes,  81 

2.  The  ceriificate  of  a  presiding  Jud<:e,  to  the  record  of  another  State,  dnU  the  derk 

AtlcMins  the  record,  icos  dcrk  at  Ute  date  of  his,  the  Jndge^s  certificate  and  that  the 
aittistation  tens  inpropcrf  rm;  held,  to  be  a  siitticiont  compliance  with  the  pro- 
vision««fthe  artof  t.'ongre^s  regulating  the  authentication  of  records.— itfmi* 
tpf  ther  vs.  Garcin.  199 

3.  It  is  note^^ential,  that  the  Judi;e's  certificate  should  state,  that  the  clerk  attettmg^ 

the  record,  was  clerk,  at  the  dale  of  uliestulion. — lb.  199 

RECEIPT. 

1.  Tue  duplicate  receipt  of  the  Receiver  of  public  monies  (on  an  entry  of  poMic 
lands)  is,  before  (he  i:siinrice  of  the  patent  thereon,  sufficient  evidence  of  title 
to  authorise  the  Iwnafidc  holder  of  the  same,  to  maintam  the  action  of  trefupass 
totry  iiile.-.B«//ocfe  vs.  W't/son.  436 

2.  If  a  receipt  in  diiichurge  of  a  right  has  been  eyecuted  voluntarily  and  with  apfti- 

per  understanding,  uud  there  is  no  proof  of  froNd,  mistake,  or  ignontnce  uf  the 
rightsof  the  party  <*xeculin^  it:  the  presomption  in  favor  of  Us  validity,  mast  - 
"prevail.— 'Ca/rfirc//  vs.  GiUcs  and  ur.  525 

3.  Whine  it  appeared  that  a  receipt,  char^'cd  to  have  bet'n  procured  fraudulently, 

wasihe  motive  which  induced  the  defend<iiit  to  distribute  an  estate  lu  ihe  ad- 
vantat[e  uf  the  cpmphiinant.  and  at  tho  ri<k  of  ioJAiry  to  the  defendant:  and 
there  was  no  prouf  orfrnud  in  procuring;  the  receipt,  the  Court  refused  to  de> 
terminelbe  receipt  void  and  inoperative. — id.  5^ 

RECEIVER  OF  PUBLIC  MONIES. 

1.  The  duplicate  receijit  of  the  Receiver  of  pHblicmonie»  (on  an  entry  oT^poblie 
lands)  id,  before  the  i:«suancc  of  the  patent  thereoT),  sofficient  evidence  ef 
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title  to  aalheriM  the  bona  fide  holder  of  the  same,  tti  maiataia  tb»  Cctitfn  tof   "  ' 
trespais  id  try  title.-^jBiifiocX;  vs.  *  WUson.  436 

1.  A  release  entered  on  the  minutes  of  the  Court,  (not  signed,  sealed  or  deliTered 
to  the  witness,  and  implying  a  mere  discharge  as  to  the  interest  in  the  partietdar 
action f)  is  not  sufficient  to  authorise  an  incompetent  witness  to  give  testimony. 
—■^Kennott  vs.  McRae.  389 

1.  Where  the  allegations  of  a  bill  in  chancery,  were,  thatadaitehad  been  eonveyedf 
with  an  t^reement  to  allow  the,prvnlege  of  redeeming  or  repurchasing,  to  the  party 
eonvetfii^t  and  the  conveyance  was  on  its  face,  absolute,  (the  subscribing  wit- 
ness to  which,  was  not  produced,  nor  his  absence  accounted  for,)  and  there 
was  no  positive  testimony  rebutting  the  impli(iit  denial  of  a  dtfeasamce,  by  the 
ansiVer ;  and  a  lapse  of  twenty  six  years  had  ensued,  without  excuse  for  the 
delay,  the  Court  refused  to  disturb  the  sale. — Hatfidd  vs.  Montgomenf.  69 

S  Id  determining  between  an  absolate  sale  and  a  mortgage,  the  Court,  will  take 
the  intention  of  the  parties,  from  a  view  of  all  the  circomstances :  and  where 
it  is  evideot  that  a  prima  facie  absolnte  sale,  was  intended  as  a  pledge,  the 
Coort  will  relieve  against  ^e  sale,  and  saffer  a  redemption. — Mag  f  Maff, 
exVs,  vs.  Eastin.  414 

3.  Where  A,  having  slaves  levied  on  under  ezecation,  in  favor  of  the  Tombeckbee 

Bank,  and  being  about  to  discharge  the  same  by  payment  of  the  notes  of  that 
Bank,  was  hindered  from  so  doing  by  the  rcpresentatiods  of  B,  that  it  would 
net  be  a  good  payment,  bot  who,  on  an  agreement  with  A,  paid  elT  the  ezacn- 
tion  in  t&  same  money,  and  took  a  pnrchase  of  one  of  the  slaves,  (with  a  con- 
dition of  redemption  in  three  months:)  the  Court,  on  a  bill  filed  after  tb<}  expi- 
ration of  three  months,  held  the  transaction  a  mortgage,  and  decreed  restita- 
tion.  on  the  pa^rment  by  A,  ofons  AoZ/'the  notninal  valoe  of  the  Tombeckbee 
Bank  notes,  paid  by  B,  in  discharge  of  the  ezecotion.«-*-/d.  414 

4.  The  question,  whether  a  transaction  was  intended  as  a  mortgage,  or  as  an  ab- 

solute sale,  is  one  of  fact,  for  the  determination  of  a  jury.-^MipAtNS  vs.  Jhm^ 

son,  433 

l^CIRE  FACIAS. 

1.  A  scire  facias  against  executors  or  adrainist>*ators,  to  shew  cavse  why  exeea- 
tion,  de  bonis  propriis  should  not  issue,  (after  a  judgment  by  default  against 
the  estate,)  is  not  allowable  on  the  bare  return  of  mdla  (oaa,  to  an  executioB 
de  bonis  lestatoris.^Bank  vs.  Hooks  8f  Davis,  271 

SEAL. 

1.  SeaUng  is  an  essential  requisite  to  constitote  a  perfect  bead,  and  an  inslmmenl 
purporting  to  be  a  eertwrari  bond,  but  containing  no  seals,  is  void.— -SMiMier 
vs.  McCarty.  19 

2-  An  obligation  or  agreement  signed  between  two  or  more  parties,  concladinf 
"  Given  under  our  bands  and  seals,"  and  containing  a  seal  after  the  name  of 
the  first  signer,  (theether  signing  immediately  under  iu)ia^»eaieduutrwmsmt, 
and  assumpsit  is  not  maintamable  thereon. — Haidk  vs.  Crawford.  64 

3.  The  notice  aothorised  by  the  9th  section  of  the  act  of  incorporation  of  the 
Branch  of  the  Bank  of  the  State  of  Alabama  at  Montgomery,  to  a  maker  or 
indorserefa  bill  or  note,  need  not  be  under  the  corporation  aeal.  ■■  Bmkys, 
Harrison.  543 

SEALED  iksTRUHEKT. 

1.  A  and  B  boond  themselves  by  ^staled  agrosmaU  to  abide  the  award  of  ceitaim 
othen'ofaoeen  by  themselvea*  in  a  eontroversy  between  them;  aed  that  wbel- 
•  ever  amount  was  found  against  either  shoold  be  paid  in  dtkts  due  to  tkspmty 
fownd  <Meor.— Held,  That  where  A  on  the  balance  foond  against  B  commenc- 
ed an  original  attachment,  and  obtained  judgment  by  defeolt,  wiihoet  a  jary, 
as  it^isMitatus  OBsmnpsU,  for  tbe  amoflut  in  money,  aach  judgment  was  erre- 
aeeos,  and  that  A  had  not  resorted  to  the  proper  action.—^orton  vs.  Rorndds,  79 

77 
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SEALED  INSTRVMENT. 

'  '  2.  An  obligation  or  agreement  signed  between  two  or  more  partiei,  ooDclodinc 
"  Given  under  our  hands  and  seals,"  and  containing  a  seal  after  the  naneM 
the  first  signer,  (the  other  signing  immediately  under  it, )  is  b  sealed  instrmmmt, 
and  assumpsit  is  not  maintainable  thereon. — Hatch  vs.  Crauford.  54 

SET  orr. 

1.  A  notice  of  set-off,  is  no  part  of  the  record,  and  any  errors  in  the  proc^  relating 

to  it,  must  be  shewn  by  bill  of  exceptions. — Pledger  vs.  Glover.  174 

3.  In  an  action  by  partners,  on  a  partnership  demand,  a  judgment,  obtained  a^nat 
one  of  the  firm,  by  the  defendant,  is  not  available  as  an  ofT-eet.—- Pterce  4r 
BaldusvavB.  Hickenburg.  196 

SHERIFF. 

1.  When  a  sheriff  sells  property  upon  an  execution,  which  is  encumbered  by  a. 

deed  of,  trust,  on  which  a  sum  of  money  is  to  fall  due  some  months  af^ertha 
sale,  the  sheriff  cannot  legally  adjust  the  trust  debt,  of  his  own  aotbority,  bj 
paying  the  money  to  become  due  npoa  it,  out  of  the  proceeds  af  the  sale.— A^ 
lor  vs.  Scott.  31S 

2.  The  plaintiff  in  execution — not  the  sheriff— is  entitled  to  the  benefit  of  a  tniat 

deed  on  paying  off  the  debt  secured  by  it ;  and  the  trustee  will  be  bound  to 
execute  the  trust. — Jb.  315 

3.  Where  a  sheriff,  in  his  return,  offers  an  excuae  for  not  paying  over  the  whole  of 

the  money,  which  is  insufficient,  the  Court  would  be  bound  to  disregard  such 
excuse,  in  a  proceeding  against  the  sheriff. — lb.  315 

4.  In  a  proceeding  against  a  sheriff,  his  own  return  is  not  conclusive  in  his  favor, 

either  as  to  the  law  or  the  facts  involved. — fb.  315 

5.  The  act  of  1807,  giving  a  defendant  in  execution  a  summary  remedy  against  a 

sheriff  for  failing  to  pay  over  an  excess  collected  by  him  on  such  execution, 
provides  that  such  defendant  shall  have  the  same  remedy  that  platntifis  in 
•  execution  are  entitled  to  against  a  sheriff,  for  failing  to  pay  over  money  cc4- 

Iccted ;  but  that  act  must  not  be  so  construed  as  to  extend  to  defendants  in 
execution  the  remedies  provided  for  plaintiffs  in  execution,  by  subsequent 
statutes,  whereby  the  limitation  as  to  trie  time  of  commencing  the  proceeding 
is  omitted,  the  time  of  nutice  abridged,  and  the  penalty  increased.—- A.  315 

6.  The  act  of  1807  is  to  be  construrd  with  reference  to  laws  then  in  exi8tence.<— it.      315 

7.  The  bond,  authorised  by  statute,  on  the  replevy  of  property  taken  in  attach- 

ment, must  be  payable  to  the  sheriff,  not  the  plaintiff  in  the  attachment.— Ss- 
tcail  vs.  Franklin  et.  al.  49S 

S.  But  where  a  sheriff,  having  attached  the  goods  of  A,  at  the  suit  of  B,  defirered 
them  to  C,  .and  D,  who  did  not  appear  to  be  the  agent,  attorneys  or  factors 
of  the  defendant  in  the  attachment,  or  acting  under  hisauthonty;  and  took 
their  bond,  payable  to  B,  conditioned,  for  the  return  of  the  goods  to  the  said 
sheriff,  or  for  the  payment  of  such  judgment  as  might  be  had  in  (he  aCtacli- 
mMkt  cause :  in  debt  brought  upon  the  bond  by  B,  held— that  the  bond  was 
not  recoverable,  either  as  a  statute,  or  Common  Law  obligation^—- A. 


SHERIFF'S  RETURN. 

1.  Where  a  sheriff,  in  his  return,  offers  an  excuse  for  not  paying  over  the  whole  ef 

l)|e  money,  which  is  insufficient,  the  Court  would  be  bound  to  disr^ard  sneh 
excuse,  in  a  proceeding  against  the  sheriff.— Baffer  vs.  5eptt.  315 

2.  In  a  proceeding  against  a  sheriff,  his  own  return  is  not  conclusive  in  his  &vor, 

eitner  as  to  ine  Taw  or  the  facts  involved.— 76.  315 

SHERIFF'S  SAXE* 

1.  When  a  sheriff  sells  property  upon  an  execution,  which  is  eneumbeied  by  a 

deed  of  trust,  on  which  a  sum  of  money  is  to  fkll  due  some  months  after  the 
sale,  the  sheriff  cannot  legally  adjust  the  trust  debt,  of  his  own  authority*  hf 
pajring  the  money  to  become  due  upon  it,  ou  t  of  the  proceeds  of  the  sale.— Jlay- 
Wvs.  &sa.  .31^ 

2.  The  general  rale,  that  a  defendant  in  ejectment  may  be  permitted  to  sat  «p  as 

avtstanding  title  in  another,  and  that  the  landlord  may  defend  theasliort  by 
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beiDf  made  a  ccMlefcudaut — does  not  apply  in  an  action  by  a  purchaser  at  a 
shenflTs  sale,  to  recover  possession. — Aveat  vs.  Read.  ^  489 

3b  Id  an  actioD  of  trespas*),  to  try  title,  brooght  by  the  parchaserofland  at  a  BherifiTa 
sale,  againpt  the  defendant  in  ezecatijn,  to  recover  possession,  the  latter  can 
not  shew  title  io  another.... t6.  480 

bi^ander. 

1.  To  say  of  a  member  of  the  Legislature,  in  reference  to  the  future  diftchar^e  of 

his  public  fuiictionj»,  that  ''he  is  a  corrupt  old  tory,"  held,  not  to  be  actiona- 
ble ocrsfi. — Hogg  \s.  Dorrali.  212 

2.  Words,  charged  as  slauderous,  are  te  be  construed  neither  in  their  most  harsh, 

nor  innocent  sense  ;  but,  in  thoir  jilain  and  common  acceptation,  and  accord- 
ing to  their  popular  use,  and  obvious  import. — lb.  212 

3.  The  principle  is  well  settled,  that  words  may  be  actionable,  if  uttered  against 

officers,  or  others  in  public  stations  of  trust  or  profit,  which  would  not  beao, 

if  spoken  against  common  individuals.— 76.  212 

4.  But,  words  to  be  actionable,  if  uttered  against  official  persons,  mu.<t  relate  to 

past  conduct,  implying  criminality  or  moral  turpitude,  and  not  to  the  pros- 
pect of  future  misconduct  in  office. — lb.  212 

5.  SanbU,  that  if  there  be  any  exception  to  this  rule,  it  is  in  the  case  of  clergy  men.- Jfr.    212 

1.  The  master  of  a  slave,  is  not  liriblc  for  injuries,  caused  by  the  negligent  conduct 
of  such  stave,  while  not  acting  in  Kis  master's  employment,  or  under  h;s  au- 
thority.— Cavkhorn  v.**.  Vcas.  276 

SVIVDAY. 

1.  A  writ,  which  appeared   from  the  teste  thereof,  to  have  issued  on  Sooday, 

held  void. — Haynes  vs.  !Hedfre  S^  Maxy.  530 

2.  Bat,  raled  competent  for  a  plumtiflTby  replication  to  a  plea,  '  that  a  writ  issued 

o:i  Sunday,' to  show  fiici^uatliorising  ilii  is.suance. — 76.  53U 

3.  Setnble — that  circumstuncos  which  would  justify  the  stroict  of  process,  ander 

the  statute  of  lt^U3,  would  likewise  authorise  its  issuance. — lb.  530 

SUPREME  COURT. 

1.  The  Supreme  Coon  will  not  review  ilie  discretionary  power  of  an  inferior  Court, 

io  grantine  or  withholding  now  trials. — Mahne  Sf  Lake  vs  Eastin  ff  GayU.  182 

2.  Although  the  Supreme  C'tuirt  will  not  examine  into  the  merits  of  an  applica- 

tion to  an  inferior  Court,  for  a  new  trial;  yet  the  competency  of  such  Court 

to  grant  it,  is  a  proper  subject  of  revision. — Barr  vs.  White.  342 

3.  The  Supreme  Court  has  no  power  to  control  the  discretion  of  inferior  Courts, 

in  regulating  pleadings,  allowing  amendments  and  filing  additional  pleas : 
but,  tills  must  be  understood  to  be  confined  to  such  pleas  a.*!  are  consistent 
with  each  other,  and  with  liie  regular  order  of  pleading. — Tate  vs.  Gilbert.  386 

4.  It  is  definitely  settled,  tliatthe  Supreme  Court  will  not  look  to  the  indorsement 

of  a  writ,  for  the  purpo.se  of  finding  error,  to  reverse  a  judgment.— Boar^7/UM  vs. 
Poland.  431 

TITLE— OUTSTANDING , 

1 .  The  general  rule,  that  a  defendant  in  ejectment  may  be  permitted  to  set  span 

outstanding  title  in  another,  and  that  the  landlord  may  defend  the  aetioa  by 
being  made  a  co-defendant — does  not  apply  in  an  action  by  a  purcbasttr  at  a 
sberifT's  sale,  to  recover  possession  — Arent  vs.  Read,  480 

2.  In  an  action  of  trespa.<is,  to  try  title,  brought  by  the  porchaeer  of  land  at  a  siie- 

ritrs  sale,  against  the  defendant  in  execution,  to  recover  possession,  the  lat- 
ter can  not  shew  title  in  another. — ib.  480 

TORY—Vide  "  SLANDER.'* 

TRESPASS,  ASSAULT  AND  DATTERY, 

1.  In  an  action  of  trespas.s,  asssult  and  battery,  against  several,  the  jury,  upo^  ex- 
ecuting a  writ  of  inquiry,  mu3t  find  a  joint  verdict  against  all  the  defendants, 
and  cannot  assess  separate  damages. — CalluiQU  et  al.  vs.  Lemons,  145 
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TRESPASS,  ASSAULT  AND  BATTERY, 

9.  A  pies,  to  an  action  of  trespass,  assanlt  and  battery,  that  the  assauU  and  haUay 

u/tre  commuted  beyond  the  jurisdktion  oftiie  Courts  is  not  available. — Ih.  14S 

TRESPASS  TO  TRY  TITLE. 

1.  lo  an  action  of  trespass,  to  try  title«  a  verdict  for  plaintiff,  that  he  recover  the  land 

**  and  one  moiety  of  the  mills,'*  sufficiently  ceitain.^-iSatr^  vs.  FiUs.  9 

2.  Hie  general  rule,  that  a  defendant  in  ejectment  may  be  permitted  lu  set  op  an  ont- 

standing  title  iu  another,  and  that  the  landlord  may  defend  the  action  by  being 
made  a  co-defendant — does  not  apply  in  an  action  by  a  purchaser  at  a  sheriff's 
sale,  to  recover  possession. — Avent  vs.  Read.  480 

3.  In  an  action  oftrespass.to  try  title,  brought  by  the  purchaser  of  land  at  a  sheriff's 

sale,  against  the  defendant  in  eiecntion.to  recover  possession,  the  latter  can 
net  shew  title  in  another. — ib.  480 

4.  In  tbe  action  of  trespass  to  try  title,  damages  for  the  detention  of  the  premises, 

as  well  as  possession,  are  recoverable. — 16.  480 

TRUST. 

1.  When  a  sberiiT  sells  property  upon  an  execution,  which  is  encombered  by  a 

deed  of  trnst,  on  which  a  sum  of  money  is  to  fall  due  some  months  after  (be 
sale,  the  sheriff  can  not  legally  adjust  the  trust  debt,  of  his  own  anthority,  by 
paying  the  money  to  become  due  upon  it,  ont  of  the  proceeds  of  tbe  sale.'Bay- 
lor  vs.  ScoU.  315 

2.  The  plaintiff  in  execution,  not  tho  sheriff,  is  entitled  to  the  benefit  of  a  trust  deed 

on  paying  off  the  debt  secured  by  it ;  and  the  trustee  will  be  bound  to  execute 

the  trnst.—ifr.  315 

3.  A  deed  to  a/sme  covert^  and  the  heirs  of  her  body,  implying  the  creation  of  an 

estate  taU  in  personal  property,  vests  in  her  such  absolute  estate,  as  will  be 
subject  to  the  disposal  of  the  Iwisband,  and  liable  for  bis  debts.— Har&iit«  d,  oL 
vs.  CoaUetf  et.  al.  463 

4.  Equity  will  give  effect  to  the  terms  of  a  deed,  conveying  property  to  a  feme  ah 

vert  for  her  exclusive  use,  even  where- no  tTTtstee  is  nominated,  and  will  regard 
the  husband  a  trustee,  so  far  as  to  enforce  a  compliance  with  tbe  intentions 
of  tbe  donor.  But  the  intention  to  create  a  trust  estate  for  the  wife  most  dis- 
tinctly appear.— 76.  463 

5.  Where  a  deed  of  personal  property,  conveying  the  same  to  the  wife,  stipulated 

that  the  property  was  given  for  the  joint' use^  behoof  and  support  of  the  hudfond 
amd  toife^  and  stiject  to  their  joint  possession ;  the  Court  held  the  deed  not  to 
create  a  separate  and  distinct  estate  for  the  wife,  in  exclusion  of  the  husband's 
marital  rights;  but  subject  to  his  debts. — lb.  463 

UNITED  STATES  LAND  SURVEYS. 

1.  The  United  States,  in  providing  for  the  survey  of  tho  public  domain,  established 
tbe  rule,  that  sections  of  land  should  bo  held  to  contain  the  exact  quantity  re- 
turned by  the  Surveyor-General ;  so,  that  the  corners  of  sections  fined  by  such 
survey,  can  not  be  removed. —  Walters  vs.  Qommans.  38 

3.  In  the  caseofsecfioTU,  the  government  has  arranged  their  boundaries,  marked 
their  lines  and  corners,  and  declared  the  contents; and  the  pnrchaserof  an  sit- 
tvreseotion  takes  all  within  those  limits,  be  it  more  or  less  than  the  quantity  re- 
turned by  the  surveyor:  but  in  the  purchase  of  a  less  quantity  than  a  section, 
(as  between  the  several  holders  of  a  section)  the  contents  of  such  several  parts 
mnet  be  determined  by  reference  to  the  entire  section  :  and  the  pnrcbaser  of 
a  halfor  quarter  section,  i-t  entitled  to  one-half  or  one-fourth  of  whatever  the 
section  contains.  In  such  case  the  half  mile  posts  or  corners  are  to  be  placed 
eqoi-distant  between  the  corners  of  a  section ;  for  these  half  mile  posfs  are  not 
definitively  fixe<l  by  law,  as  in  the  case  of  section  corners.... t^.  38 

VARIANCE. 

1.  Where,  in  an  action,  by  the  indorsee  of  a  note  against  the  maker,  the  declara- 

tion described  it  as  payable  to  A.B.  or  order,  and  the  note  was  payable  a- 

lone  to  A.  B. — held  to  be  an  immaterial  variance. — Harrison  vs.  Weaver.  548 

2.  A  variance  in  the  description  of  a  coutrnct,  which  most  be  constried  tbe  same, 
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^hethor  the  variance  exist  or  not,  not  changing  its  natiire ;  wilt  not  be  re- 
«nrded.— /».  542 

1.  The  Comrts  are  not  boand  jndiciaHy  to  know,  that,  an  instrsment  declared  eft. 
as  made  ''at  Virginia,  to  wit,  in  Greene  county,"  was  executed  in  the  SUUe-of 
Virfinia'-^and  where  nothing  is  ahewn  by  \9hich  to  iiifer  that  the  State  of 
Vif^nia  was  meant,  it  will  be  presumed  that  "  Virginia"  was  some  place  in 
the  coanty,  where  ihe  action  was  brought. — Richardaom  vs.  IVUtiaifa. 

TJBRDICT.  ^    ,     ^ 

1.  In  an  action  oftrespans,  to  try  title,  a  verdict  for  plaintiff  that  he  recover  the  land 

''and  one  moiety  of  the  mills,"  HuRicientiy  certain. -.Sawyer  vs.  Fttts.  9 

2.  If,  in  a  soit  by  goardians,  it  is  omitted  in  the  decieration  to  make  profert  of  the 

letters  of  ffvardianahip,  sach  defect  is  cured  by  a  verdict. — Switzer  vs.  Guar- 

diam  of  HoUoway,  88 

3.  In  an  action  of  trespass,  assaolt  and  battery,  against  several,  the  jary,  uponexe* 

eolinga  writof  mqairy,  mast  find  a  joint  verdict  against  all  the  defendant^, 

and  can  sot  assess  separate  damages.-  Callison  vs.  Lemons,  145 

4.  The  finding  of  a  jury,  in  determininj;  matsal  demands  between  a  plaintiflTand 

defendant.  "  tfuU  they  find  the  plaintiff' indebted  to  the  defendant  in  the  sum  of  two 
doUan  and  forty  cents^  over  and  above  the  plaintiffs  demand  in  this  behalf, "  is  good . 
PUdger  vs.  Glover  174 

"WATBR  COURSE. 

1.  Every  water  coarse  in  this  State,  suited  to  the  ordinary  purposes  of  navigation, 

whether  it  ebbs  and  flows,  or  not,  (where  the  government  has  not  expressly 
ffraoted  any  part  of  ihe  bed  thereof,  or  computed  it  iu  the  quantity  granted,) 
lea  public  highway  ;  and  the  owner  of  lands  bounded  by  any  such  navigable 
stream,  can  assert  nu  private  right  of  soil  to  the  bed  of  the  river,  t>cyond  the 
low  water  mark.— Bnuodc  vs.  fVilson.  436 

2.  SembU :— The  authority,  under  an  act  of  the  Legislature  to  erect  a  mill  on  such 

water  course,  must  be  exercised  with  reference  to  the  ^Ic,  sic  utetfi  two,  vt 
a/tsmim  non  ladas. — 16.  436 

* 

«inTNE8S« 

1.  It  is  not  competent  for  a  witness  to  give  testimony  as  to  Whether ^  a  particular  lanr 

guage  used  was  caladaUd  to  produce  fear  in  the  mind  of  one,  so  as  to  induce  him 
Uf  txecute  a  paper,  iVhat  that  language  was,  must  be  submitted  to  the  iury,  from 
which  their  own  inferences!  are  to  be  drawn. — Johnson,  suro.  v.  BaUew,  admW.         29 

2.  In  eases,  where  the  absence  of  a  subscribing  witncsi>  to  a  deed  is  not  account- 

ed for,  secondary  evidence  is  not  admissible,  to  nrove  the  existence  of  such 
deed,  or  any  deteasance  connected  therewith.    Hatfield  vs.  Montgomery,  58 

.3.  Where  the  allegations  of  a  bill  in  chancery,  were,  that  a  slave  had  beentonveyed, 
with  an  agreement  to  allow  the  privilege  of  redeeming  or  repurcltasing,  to  the  party 
conveying,  and  the  conveyance  was  on  its  face,  absolute,  (the  subscribing  wit- 
ness to  which,  was  not  produced  nor  his  absence  accounted  for*^  and  there 
was  no  positive  testimony  rebutting  the  implicit  denial  of  a  defeasance,  by  the 
.answer;  and  a  lapse  of  twenty  six  years  had  ensued,  without  excuse  for  the 
delay,  the  Court  refused  to  disturb  the  sale.— /6.  58 

4.  The  as^^nu  of  such  person  making  the  conveyance,  held,  not  to  be  a  compe- 

tent witness,  to  prove  the  defeasance. — ib.  58 

5.  £z-members  of  a  town  corporation,  are  ex.  necessitate,  competent  witnesses  in  a 

suit  by  »  stranger,  against  the  body. — Mayor,  Sfc.  vs.  JVright.  230 

tf.  The  statute  of  iSuT,  restricting  the  charge  for  attendance,  in  any  bill  of  costs, 
of  more  than  two  witnesses  to  any  one  fact,  must  be  understood,  to  mean  such 
facts  as  are  material,  and  which  may  neceitsarily  arise  in  the  progress  of  a 
cause,  either  incidentally,  collaterally,  or  directly  upon  the  issue,  and  it  seems, 
not  to  have  been  the  intention,  to  disallow  the  attendance  of  witnesses  to  the 
successful  party,  where,  from  the  course  of  the  adversary,  or  the  decision  of 
the  Court,  ttie  evidence  of  such  witnesses  (otherwise  proper) has  been  fsiiper- 
Mded.  or  dispensed  with. — Randolph  vs.  Perry.  .376 
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WITHEM. 

7.  In  rei^ard  to  the  incompetency  of  a  witneM,  a  diftinction  eiitts,  as  to  an 

eit  iQ  the  mestkmt  and  an  interest  in  the  event  of  the  suit ;  and  a  witneas  ^fffl 

not  be  held  incompetent  to  testify,  unless  it  appear,  that  he  is  to  cain  or  }pm 

by  the  evmU  ^tfae  suit:  and  any  objection  as  to  his  interest  in  me  question,       ^^ 

goes  to  his  credibility . — Kemwn  vs.  McRm.  389 

8.  A  release  entered  on  the  minutes  of  the  Court,  (not  signed  sealed  or  delivered 

to  the  witness,  and  implying  a  mere  discharge  as  to  the  tnleresf  ta  Ikepartiaiifr 
i^etiony)  is  not  sufficient  toauihorise  an  incompetent  witness  to  give  testimony '^^   389 
9.  As  a  general  rule,  an  indorser  of  a  note  or  bill,  is  incompetent  in  respect  to  his 
i$Uretij  as  a  witness  in  favor  of  a,  subsequent  endorsee,  to  charge  any  party  to 
die  instrument  whose  liability  is  anterior  to  his  own.— ^.  389 

10.  In  an  action  against  several  copartners,  on  a  copartnership  debt,  the  notice  au- 

thorised by  the  statute  of  1807,  providinr  for  taking  the  depositions  of  a  wit* 
ness,  about  to  leave  the  State,  is  good,  if  only  served  upon  one  partner.— 'Csx, 
et  al.  vs.  Cox.  63S 

11.  Where  a  commission,  to  take  the  testimohjjr  of  a  non-resident  witness,  appeared 

to  have  recularly  issued,  the  Court  held  it  not  error,  that  th'e  witness,  being 
temporarily  within  the  State,  was  examined  here,  and  his  intanrosatones  ta- 
ken by  the  oommissioner.— -/ft.  53^ 
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